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B.A J/la3apeso, B.B. iBaHOB*

Mpobnembl peanusaumm NoTepresLLVM
npaBa Ha cnpasea/IMBYHO cyaebHyHO npoueaypy
npy oTKase NpoKypopa OT 0O6BUHEHUS

apaHTMpoBaHHOE CT. 46 KOHCTUTYLMKN P® npaBo Ha cyaebHyto 3auTy
NMeeT C/oXHOoe cofiepXaHne. OAHUM U3 3/1eMEHTOB, COCTaB/AIOLLUX YKa-
3aHHOe MpaBso, ABNAETCA MPABO Ha CNpaBef/IMBYIO CYAebHYI0 npouenypy,
BK/OYAIOLLYHO NYBIMYHOE M KOMMNETEHTHOE CyAebHOe pa3brpaTenbCTBO Aena
B pasyMHbIli CPOK M 6eCNPUCTPACTHLIM CYfbei, C COBNOAEHNEM NPUHLMUMOB
paBHOMpPaBUA 1 COCTA3ATE/IbHOCTM CTOPOH. Y Ka3aHHOE Mpaso NpoBOo3r/iaLleHo

* © Jlasapesa B.A., MiBaHos B.B., 2005.
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B psjle MEXAyHapOoAHbIX MPaBOBbIX akToB (CT. 10 Bceobuein eknapauuy npas
yenoeeka, CT. 14 MexayHapoaHoro lNakra o rpaykAaHCK1X 1 NoAUTUYECKNX
npasax). B cT. 6 EBponelickoii KoOHBEHLMUM O 3alMTe NpaB Ye/loBEKa U OC-
HOBHbIX CBOOO/, YNOMMHaHWeE 0 PaBEHCTBE CTOPOH OTCYTCTBYET, 0fjHaKo, EB-
poneiicknini Cyf no npaBam YesioBeKa paccMaTpuBaeT PaBeHCTBO CTOPOH
B Cyie6HOM npoLecce B ka4ecTBE OCHOBOMO/AratoLLero NpuMHUuna cnpases-
nvBoro npasocygnsl

3akpenneHue B CT. 6 YTIK P® B KauecTBe Ha3HauYeHUs YrofioBHOro Cyao-
MPOV3BOACTBA 3aLUThbl NMPAaB Y 3aKOHHbIX MHTEPECOB MOTEPMEBLUEro U 1A,
NPUBNEKAEMOT0 K 0TBETCTBEHHOCTMU, a TaKXKe BocnpounssedeHue BCT. 15YTK
P® KOHCTUTYLMOHHOIO NPUHLKXNA COCTA3ATENbHOCTY N paBHOMNPaBns CTO-
POH NpeanonaraknT Hann4ne MexaH13mMoB, 06ecneymBatoLLNX APPEKTUBHYIO
3allMTy npaB 06enx CTOPOH, YYacTBYIOLLMX B NpoLecce. TeM He MeHee BO3-
MOXHOCTb peanu3aluy UMK Npasa Ha CyebHyHo 3alnTy pSAOM NOOXKEHWIA
nevicteytowero YK Pd orpaHuuyeHa. B 0co6eHHO CNOXHOM MOOXKeEHUM
OKasancsa noTepresLLKiA.

BbiCcTynas B npouecce B KaYeCTBe «y4aCTHMKA YroIOBHOTO CyA0Mnpons-
BOACTBA CO CTOPOHbI 06BUHEHUS», MOTEPNEBLLMIA (hopManbHO HaaeneH npa-
BOM OCYLLECTB/IEHNA YrO/IOBHOrO MpecnefoBaHnsa. Ho peanusaums sToro
rnpasa nocTaB/fieHa 3aKoHoAaTeNleM B 3aBUCUMOCTb OT MO3UL MKW OPraHoB ro-
Cy[apCTBEHHOW BNacTu. BbICTynas 3a4acTyto MHULMATOPOM Yroi0BHOIO Cy-
[0Npon3BOACTBa, MOTEPNeBLINI (haKTUYECKM IMLLEH BO3MOXHOCTUN BUATH
Ha 06beM paccfiefloBaHNA 1 Ha HOPUANYECKYHO KBaNU(UKaLMIO NpecTyne-
HMSA. OH OTCTpaHsIeTCA rocyapcTBOM OT 060CHOBaHUSA 06BUHEHUS, a 3aLLK-
Ta ero npas 1 cBOOOS, CTaBUTCH B 3aBUCUMOCTb OT YPOBHS NPodeccuoHab-
HOro MacTepCcTBa roCyapCTBEHHbIX OPraHoOB YrosI0BHOrO NpeciefoBaHus.
B pe3ynbTate noTepneBLUNIA OCTaeTCs 6e33alMTHBIM B Hanb0ee CoXKHbIX
CUTYaUmMAX, KOrfja opraHbl NPOKypaTypbl, pacnucbiBasich B COGCTBEHHOM Gec-
CUANKW, OTKA3bIBAKOTCA OT 06BUHEHUSA.

YacTb 7 cT. 246 YTIK P® ycTaHaBnMBaeT, UTO «eCnn B Xode CyAebHoro
pasbupaTenbCTBa rocy4apCTBEHHbI 00BUHUTEND NPUAET K YOEXAEHNIO, YTO
MpesACTaB/IEHHbIE [OKA3aTeNbCTBa HE-MOATBEPXAAIOT MPeAbsABEHHOE NOj-
CyAMMOMY 0BBMHEHMWE, TO OH OTKa3blBaeTCA OT 06BUHEHUA U U3N1AraeT cyay
MOTWBbI 0TKa3a... 0TKa3 rocyjapCTBEHHOr0 06BUHUTENS OT 06BMHEHNS B X0
cyiebHOro pa3bmpaTenbCTBa B/IEYET 3a COO0I NPeKpaLLeHKe YroNoBHOIO Aena
WX YrofioBHOIO npecsiefoBaHnsA». AHaIOTMYHOE MOMOXKEHMe COAepPXUTCA
BY. 1ct. 239 YTIK P®.

B npeawecTBytowWmniA NprHATUIO HoBOro YK P® nepuop npakTnyecku
BCE TEOPETUKM He 6e3 nomoLy KOHCTUTYLMOHHOIO cyfa Pd cownnck Ha
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TOM, YTO NPOAOSIXKeHMe cyfebHOro pasbupatenbCTBa 1 NOCTaHOBNEHME 06-
BUHWUTENbLHOIO NPMroBopa Nocse 0Tkasa NPoKypopa 0T 06BUHEHUSA SBASETCA
NHULMaLMeNn 06BUHNTENbHOW LeATENIbHOCT CaMUM CYLO0M, YTO B YC/TIOBUAX
COCTA3aTe/IbHOr0 CY0NPOU3BOACTBA HeoNyCTUMO. OfHaKO, 3aKpenus npu-
BefleHHOEe Bbllle MONOXEHME, 3aKOHOLATE b HE YYesl, YTO MHTepechl rocy-
[apCTBEHHOr0 06BMHUTENS U NOTEPNEBLLEro COBMNaAatoT AaleKo He Beerga.

B cuny cnenmdukm oTe4eCTBEHHOr0 YroNoBHOro npouecca 0653aHHOCTb
Yron0BHOIO NpecnefoBaHUs BO3/10XKeHa Ha rocylapCTBEHHbIE OpraHbl U KX
JOMKHOCTHbIE NMLla —MpoKypopa, cnefosaTens, fo3HasaTens. OTBevas 3a
060CHOBAHHOCTb 06BMHEHUS, rOCYAapCTBO BrpaBe (M 0653aHO) OTKa3aTbCH
OT Yro/I0OBHOr0 NpecnefoBaHMA Ha 060 cTafuy yrosoBHOIO Cyfonpomns-
BOACTBA, HE ByAyum CBA3aHHbIM NO3WLMeR Nuua, NoCTpajaBLUero oT mnpe-
ctynneHns. OTKas 0T NPOAOIHKEHNS YTrO/I0BHOTO NPec/ef0BaHNs BO3MOXEH
Ha No6bIX CTaamax YrosoBHOIo npoLecca, OAHAKO rapaHTUK npas noTep-
MeBLUEro 0T HEOOOCHOBAHHOIO PeLLEeHKst OpraHa yYros0BHOIO MpecnefoBa-
HWA fena pasnnyaroTes B 3aBUCMMOCTM OT TOFO, HA KAKOM 3Tare yrosioBHOro
CYyA0MNpPOn3BOACTBA OHO MPUHSATO.

B 6onbLuUeli CTEeNeHN NHTEPEeChl MOTEPMEBLLEr0 OKA3aINCh 3aLLMLLEHHbI-
MKW B gocyaebHbix ctagmsx. Mpu He060CHOBaAHHOM OTKase B BO3BYXAeHUM
YrOM0BHOIO AeNa MM He060CHOBaHHOM NPEKPALLLEHUN YTO/I0BHOIO Npecne-
[,0BaHUA NpaBa NoTepresLUero 06ecneynBatoTca NpeoCcTaBeHNEM eMy BO3-
MOXXHOCTM 06>Xa/loBaTh 3aTparvBatoLLe ero MHTepechl AeNCTBMA 1 peLue-
HWA opraHa Jo3HaHuA, cnefosaTens He TO/IbKO NPOKYPOopY, a peLleHuns ca-
MOTr0 NPOKYypopa —BbILLECTOALLEMY NPOKYPOPY, HO 1 B cya. MNpu Hebnaron-
PUSTHOM 4719 NOTEPMEBLUEro peLleHnm cyfa OH MMeeT BO3MOXHOCTb f06U-
BaTbCs CyAebHON 3awmThl NyTeM 06palleHNs B BbllLeCTosAWMe cyfebHbIe
MHCTaHL MU C KacCaLMOHHON U/nnmn Haf30pHOM Xanoboi.

CoBceM MHaye 06CTOUT ieN0 NPW 0TKa3e rocy4apcTBEHHOro 06BUHUTENSA
OT NPOAO/MHKEHNSA YrONOBHOIO MpPecnefoBaHNa BO BPeMs NpeaBapuTe/isHOro
CNyLaHus 1160 pacCMOTPeHMA fena CyLoM Mo cyLuecTBy. O643aHHOCTb Cyaa
B TaKOli CMTyauun NpeKpaTuTb NPOM3BOACTBO MO AeNny He 00yC/oBieHa He-
06X0AMMOCTbBIO yyeTa MHEHMS MOTepneBLLero. Takum 06pa3om, 3a notep-
NeBLUMM MPU3HAETCA NPaBO OCYLLECTBAATb OOBUHUTENILHYHO AeATeNIlbHOCTb
NULWb A0 Tex Nop, NoKa ero No3unumMs coBnagaeT ¢ No3uLMeli rocyapcTeeH-
Horo 06BunHUTENA. Cyfe6Has npouesypa, Mpy KOTOPOR BOMPOC O NpeKpaLLe-
HWW NPOW3BOLCTBA NO ey peluaeTcs 6e3 yyeTa MHTEPecoB OLHON U3 CTO-
POH, HE MOXET 6bITb NPU3HaHa CrpaBea1BONA.

OnpepeneHHas orvka B TOM, Kak 3aKoHofaTe/b peLlaeT npobiemy npa-
BOBbIX NMOC/MEACTBUI 0TKa3a NPoKypopa OT 06BUHEHNS, 6e3yCNOBHO, eCTb.



OTKa3 npokypopa 0T 06BUHEHWS MO fenamM 0 MpecTynneHusx, npecnegye-
MbIX B My6/IMYHOM MOpsAKe, 03HA4YaeT UCHE3HOBEHME ABVKYLLENA CUSTbI YTO-
NOBHOrO Cy0NPOM3BOACTBA. SABNSASACH YaCTHBLIM /INL,OM U 3aL1LLas CBOI Ya-
CTbIli IHTEPEC, MOTEPMEBLLMIA HE MOXET CAMOCTOATENbHO NOAAEPXKMBATh I0-
Cy[apcTBeHHOe 06BMHEHWE, KOTOPOro Npuw 0TKase NPoKypopa 0T 06BUHEHNA
yXKe 1 HeT2 B TO Xe BpemMs Heflb3s Npu3HaTh CrpaBei/IMBbIM MOTOXKEHNE,
Mpy KOTOPOM 06bEM MpoLeccyaibHbIX FapaHTWil NpaB MOTEPMEBLUEro pas-
NNYaeTCH B 3aBUCUMOCTM OT CTaAUK, KOTOPYHO MPOXOAUT B KOHKPETHbIA MO-
MEHT NPOW3BOACTBO MO Ae/y 0 NPecTynneHnun. imes BO3MOXHOCTb 406U-
BaTbCsA NPOLO/MKEHNA NMPOM3BOACTBA MO feNly B CTafum npeaBapuTenbHOro
paccnefoBaHus, B cye6HOM pa3bupateibCTBe NOTepreBLUNIA TaKOW BO3MOX-
HOCTU He umeeT. OT TOro, YTo KOHCTUTYUMOHHbI cyg PO 06s3an cyael
BbICNYLLATb MHEHWE MOTEPEBLLEro Npexae, YeM NPUHATL peLleHne no 3a-
SIBIEHUIO MPOKypopa 06 0TKase 0T 06BMHEHNS, a TaKXe Npu3Han 3a noTep-
NeBLUNM NPaBO Ha KaccalMOHHOe 06>kaioBaHMe NOCTaHOB/IEHMS Cyia o npe-
KpaLleHnn YronoBHOro fieNa B CBA3M C 0TKa30M rocyapCTBeHHOro 06BUHK-
Tens oT 06BUHEHMWS, paccMaTpuBaemas npouesypa He ctana 6onee crnpases-
NunBOIA. Mofavya NOTepneBLUMM KacCalMOHHOW Xanobbl JOCTATOUHbIX A4/
o6ecrneyeHnst NpaB NOTEPNEBLUEr0 OPUANYECKUX NMOCNEACTBMA HE NOPOX-
[laeT: KaccalMOHHasA MHCTaHLUMA He BNpaBe OTMEHUTL 06YC/IOBNEHHOE 0TKa-
30M OT 06BMHEHUSA NOCTAHOB/IEHUE O NPEKPALLEHMI YIOMIOBHOIO Aena, UHOoe
03Ha4asno Obl, YTO CYA UHULUUPYET NPOLO/MKEHNE 0OBUHUTENILHOM feATeNb-
HOCTW, TO eCTb NepecTaeT 6bITb 06LEKTUBHBLIM U HE3ABUCUMbIM.

AHanornyHble npobaemMbl BO3HUKAKOT MNPY M3MEHEHWM MPOKYPOPOM B Cy/e
06BMHEHMS HA MeHee TsKKoe. Takas no3vums rocyapCTBeHHOro 06BUHK-
Tens CBUAETENbCTBYET 0 (DAKTMYECKOM MpeKpaLleHUn YyronoBHoro npecne-
[l0BaHWsA No 60/ee THKKOMY MPECTYMNIEHNIO Y NPOLO/HKEHNN YrOIOBHOTO
npecnefoBaHns No HOBOMY, CHOPMYMPOBAHHOMY B Cye 06BUHEHUID. ITO
PeLLeHNe NPSAMO KacaeTCs UHTEPECOB NOTEPMEBLLMX, CUUTAIOLLNX COBEPLLIEH-
Hble MPOTUB HWUX MPeCTYNNeHNa 6onee TAKKUMU U PacCUUTBIBAIOLLNX Ha
CrpaBef/IMBOE C MX TOYKM 3PEHUA HaKa3aHWe WU JOCTOWHYI0 KOMMEeHcaL Mo
NPUYMHEHHOI0 MOpasibHOro Bpesa. OTMeHa 06BUHUTENILHOMO NPUroBOpa No
MOTMBaM HEMNpaBWIbHOW KBaNM(UKaLn 4esHUS BO3MOXHA TO/IbKO B TOM
CNny4ae, eC/M U3MeHeHUe KBanugrkawmm He 00yCcnoB/IEHO COOTBETCTBYHOLLEN
nosuuuelt rocyapCcTBeHHOro 06BMHMTENS. Takum 06pa3oM, Mbl BUAUM, UTO
cnpaBefNvBOe C TOUKWN 3peHMs 06BMHSAEMOTO NpaBnsio 06 06yCNOBNEHHOCTH
npegenos cyfebHoro pa3bupaTenscTsa TeM 06BMHEHWEM, KOTOpoe 060CHO-
BbIBAETCA B Cyfe rocyapCTBEHHbIM 0OBUHUTENEM, HE ABSETCS CripaBesv-
BbIM M0 OTHOLLEHUIO K NOTEPrEBLLEMY.
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B cBA3K € 3TMM NpaBOMepeH BOMPOC: CNefyeT v TPaKTOBaTb MNONOXKeEHUS
cT. 6 YMK P® Kak TpeboBaHve yA0BIETBOPEHUA NHTEPECOB 06EMX CTOPOH —
06BMHAEMOI B COBEPLUEHWIN NPECTYM/IEHNS 1 NOTEPNeBLUEi 0T NpecTyne-
HKA? lymaeTcs, YTO BOMPOC CefyeT OTHECTU K paspsay pUTOPUYECKMX: Ha-
NN4me NPaBoBOro KOH(INKTa, NOTPe6OBaBLUEr0 BMeLLaTe/IbCTBA B €ro ype-
rynupoBaHune rocyfapcTsa, camo no cebe ABISETCA CBUAETENLCTBOM €0 OCT-
POTbl U HENPUMUPUMOCTU. Y 1OBNETBOPEHME 00EUX TSXKYLUMXCH CTOPOH Npu
Nto60M Buie CyL0NPON3BOACTBA BOSMOXHO /INLLb B PELKMX CyYasX, Ans KO-
TOpPbIX NPefyCMOTPEHbI crneLmanbHble PopMbl (MAPOBOE COrnalleHue, npe-
KpaLLleHve yronoBHoro fena B CBA3W C NPUMUPEHUEM MOTEPNEBLLEro ¢ 06BY-
HAeMbIM). B nogasnstoLlem 60/bLIMHCTBE CyvaeB NPaBOBOM CMOp paspe-
LLAeTCH BNACTHbIM PELLeHNEM Cyaa, OfiHA U3 CTOPOH Hen3BeXHO OCTaeTcs
Hey/0B/leTBOPeHHON. OfHaKo cyfebHas npoueaypa npy sTOM NPoLO/KaeT
0CTaBaTbCs CNpaBef/IMBON, NMOCKO/bKY MPOUrpasLlas CTOPOHA BNpase He
TO/MbKO TpeboBaTb MepecMoTpa pelleHns (Mpurosopa), HoO U peanbHO pac-
CUUTBIBATb Ha MHOE peLleHmne feNa BbILLECTOAL el UHCTaHLMEN.

PaccmaTpuBaeMble MOMOXKeHMA CTaTbk 246 YTIK P® notomy n Hecrnipases-
NMBbI, YTO HE OCTaBNAOT NOTEPreBLLIEMY LLIAHCA HA MHOE CYeOHOE peLLeHe.

KakoB Xe BbIxog?

B nutepatype Ha 3TOT CYUET BbICKAa3aHbl Pa3NYHbIe NPELNOXKEHNS - OT
MoCTaHOBKM 0TKa3a NPOKypopa OT 06BUHEHNSA MOJ, KOHTPO/b cyaa3 40 BBe-
[,eHNs Yro/IoBHOM OTBETCTBEHHOCTU NPOKYpOpa 3a He3aKOHHOe 0CBOBOXKe-
HWe NOACYAMMOTO OT Yro/I0BHOW OTBETCTBEHHOCTM NyTEM 0TKa3a 0T 00BUHeE-
HWA, YTO B/IeYeT BO3MOXHOCTb NEepecMoTpa peLleHmns cyfa 0 NpekpaLleHum
YronoBHOr0 Aena BBMAY 0TKasa rocyfjapCTBeHHOro 06BUHNUTENS OT 06BUHe-
HW$ B CBA3W C HOBLIMW 1 BHOBb OTKPbIBLLUMMUCSA 06CTOATENBLCTBAMUA OfHa-
KO HU OfHO 13 3TUX NPEANOXEHWNIA 3 (HeKTUBHLIM 1 CNpaBea/IMBLIM CNOCO-
60M peLleHmns nNpobaemMbl He sBnseTcs. KOHTPOb CO CTOPOHbI Cyja 3a 060-
CHOBAHHOCTbIO 0TKa3a NPOKypopa 0T 06BMHEHUS €CTb He YTO UHOE, Kak OT-
Ka3 0T COCTA3aTeNIbHOCTY, 3a YKOPEHEHME KOTOPOi B OTEYECTBEHHOM Yro-
NOBHOM CYAOMPOM3BO/ACTBE YUeHble Tak Aonro 6oponuck. BTopoii cnocob
NPUMeHUM NIMLLIb TOrAa, Korja [oKaslaHa He3aKOHHOCTb 0TKasa MpokKypopa
0T 06BUHEHUSA, 3710yNOTpe6IeHne UM CBOeld BNacTby. CMOXHOCTb A0Ka3bl-
BaHMWS 3TOr0 06CTOATENLCTBA, a TaKXKe AIMTENbHOCTL Npeaaraemoii npoe-
Lypbl NULWAOT NOTEPMEBLUEro npaea Ha ObICTPoe M 3PPEeKTUBHOE BOCCTa-
HOBJIeHUe B paBax. Kpome Toro, NpesnosnioXxeHne o TOM, 4TO 0TKa3 0T 06BU-
HeHWA BCerja ABnseTcs CNeACTBYEM MPECTYMHbIX AEACTBUIA NPOKYpopa, caMo
ABNSETCA HEO60CHOBAHHbIM W BPSA U BepPHbIM. [pakTuKa faeT 0CHOBaHMA



[191 MIHOT O BbIBOAA: B OONBLUMHCTBE C/lyYaeB 0TKa3 NPOKypopa 0T 06BUHEHUSA
06yC/IOBNeH OTCYTCTBMEM A0CTATOYHOM 415 060CHOBaHMSA 06BMHEHUSA COBO-
KYMHOCTU AOCTOBEPHbIX [0Ka3aTeNIbCTB. ITOW NPO6IeMbl He pPeLlmnT faxe
BBEJEHME YrOIOBHON OTBETCTBEHHOCTM 3a HEFPaMOTHOE paccnefoBaHne —
npo6ensl B CO6MpaHUM [0Ka3aTeNbCTB, KaK NpaBuio, HeBOCMNONHUMBI.
He cnegyet fiymaTth, 4TO MPOKYPOPbI CKIOHHbI 0TKa3blBaTbCsA OT 06BUHEHUSA
NPU HaNMYUKU ManenLLein BO3MOXHOCTW ero 060CHOBaTb, Mpobiema Heoboc-
HOBAHHOT 0 NOJAAepXKaHWUA 06BMHEHNUS, Ha Hall B3rNsg, No-npexKHemy cTomT
60nee ocTpo, YeM nNpobiema He060CHOBAHHOMO OT HEr0 OTKas3a.

BbIHYX/EHHbIA paccMaTpyBaTh 3Ty CMOXHENLWYH Npo6iemy KoHCTUTY-
LUMOHHBIN ¢y P® nucxoamn n3 Toro, 4To paBHO NpefocTas/isemMast CTOPOHaM
peasibHas BO3MOXHOCTb JOBECTW CBOO NMO3UNLIMI0 OTHOCUTENLHO BCEX acrek-
TOB fena 10 CBeAeHNs cyaa ABNSAETCA 0AHOM M3 HEOBXOAMMbIX FapaHTUin cy-
[1e6HOIA 3aLLMTbI U CNpaBeaIMBOro pa3bupaTenscTsa gena. O6s3aHHOCTb ro-
CyfapcTBa rapaHTMpoBaTb 3aliMTy MpaB NOTEPneBLUMX OT MPECTYNAeHNHA,
B TOM umcfe nyTeM 06ecrieyeHns UM afieKBaTHbIX BO3MOXHOCTEN OTCTau-
BaTb CBOM MHTEPEChHI B Cy/le, BbITEKAET TaKXKe M3 MONTOXKEHMA Y. 1cT. 21 KoH-
CTUTYUMmn PP, cornacHo KOTOPbIM 4OCTOMHCTBO IMYHOCTU OXPaHSAeTCs ro-
CYLapCTBOM U HUYTO He MOXET ObITb OCHOBaHMEM A1t er0 yManeHus. Mpu-
MEHUTE/IHO K SIMYHOCTY MOTEPMEBLUEro 3T0 KOHCTUTYLMOHHOE npejnuca-
Hue npegnonaraet 0653aHHOCTbL rocyfapcTBa He TO/IbKO NpeaoTBpallaTh
1 NpecekaTb B yCTAHOB/IEHHOM 3aKOHOM MOpPsiiKe Kakue 6bl TO HW 6bI10 no-
cAraTenbCTBa, CNOCO6HbIE MPUUNHNUTL BPES Y HPaBCTBEHHbIE CTPafaHUA ny-
HOCTU, HO 1 06ecneynBath NOCTPajasLUemMy OT MPECTYNIEHNS BO3MOXHOCTb
oTCTamBaThb, NPeX/e BCero B Cye, CBOU Npasa U 3aKOHHbIE MHTepech! /110 6bI-
MU, He 3anpeLLeHHbIMW 3aKOHOM crocobamu.

B cBA3K ¢ 3TM KOHCTUTYLMOHHBIA CyA yKasasl, YTO NpesyCMOTPEHHbI
4. 9cT. 246 YK P® nepecMoTp CyAeOHbIX peLLEH NI BBMAY HOBbIX UM BHOBb
OTKPbIBLLMXCA OOCTOATENLCTB HE MOXET paccMaTpuBaThCA B KayecTse A0C-
TaTOYHON rapaHTUM MpaB YYaCTHWKOB Yros0BHOrO CyAOMPOM3BOACTBA, MO-
CKOJIbKY BO306HOB/IEHUE fief1a B 3TUX Clyyasx OCYLLEeCTBASETCA N0 UHMLMA-
TUBE HE CaMWX CTOPOH, a TO/IbKO YKAa3aHHbIX B YrOMI0BHO-MPOLEeCcCyabHOM
3aKOHe JOMKHOCTHbIX UL, & TaKXKe NOCKO/bKY Takue 06CToATeNbCTBa, 0060-
3HayeHHble B . 49 YK Poccuiickoii degepaumm, BNeKyT NepecMoTp cy-
[e6HbIX PeLLeHNIA NMNLLb B OFPaHUYEHHOM YKCe CUTyauuid. B pesynbTaTe cy-
[ebHble OWN6KK, NPUBOASLLNE K HAPYLLEHWIO NpaB, CBOBGOA 1 3aKOHHbIX UH-
TepecoB IMYHOCTWN, MOTYT OCTaTbCS HE YCTPAHEHHbIMU, YTO NPOTUBOPEUUT
CaMoWi CyTW NpaBoOCYaus U ero KOHCTUTYLMOHHBLIM MPUHLMNaM.
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MocKonbKy cT. 46 KOHCTUTYLUMM P® ncxogut n3 06s3aHHOCTM rocygap-
CTBa 00ECneYnTb KaXKA0MY pacCMOTPEHNE €ro ieNna Kak MUHUMYM [ABYMS Cy-
[Ae6HBIMN MHCTaHUMSAMM, NONOXKeHMS Y. 9 cT. 246 YTIK P®d, Kak He gonyc-
KatoLLme BO3MOXHOCTM KaccalMOHHOro 06)KanoBaHns NOCTaHOBMIEHNA cya
0 MpeKpaLleHnn YrofoBHOro fefia BBMAY O0TKa3a rocyfapcTBeHHOro 06B1HM-
Tens OT 06BMHEHMS, He MOrn 6bITb MPU3HAHHLIMY COOTBETCTBYHOLLMMUN KOH-
cTMTyummn P®. OpgHako KOHCTUTYLMOHHBINA Cyf 0Ka3a/iCs He B COCTOSHUM
NpeanoXnTb 3aKOHOAATEN0 3PGEKTUBHBIA MexaHn3M 06ecneyeHns Mnpasa
NnoTepneBLUEro Ha CyAebHYIO 3aLlMTy NPy 0TKa3e NPoKypopa 0T 06BUHEHNS.

MpeacTaBnseTcs, YTO paccMartprBaemas npobema 3aTparnBaeT HECKO/Ib-
KO npoLeccyanbHbIX MHCTUTYTOB, CefoBaTeNbHO, ee peLleHne TpebyeT KOM-
M/IEKCHOT O MOAXO0Za.

ObecneyeHune npaBa NoTepresBLUEro Ha CnpasednBYIO Cye6Hyo npoLie-
Jypy, rapaHTUPYHOLLYIO MOAyYeHWe UM MaKCUMaibHOWM Cyfe6HON 3aluThl,
Ha Hall B3r/if4, CBA3aHO C BOMPOCOM O Mpase NOTepreBLUero Ha caMocTos-
TeNbHYH 0OBUHUTENIbHYIO eaTe/IbHOCTb. [poaHanusmpyem oTHoCALLMeCs
K paccmaTp1BaeMOMYy BOMPOCY MOMOXKEHUSA 3aKOHa.

B cooTBeTcTBMM CO CT. 22 YTIK P®, noTepneBLUWi BNpaBe y4acTBOBaTb
B Yr0/0BHOM MpecnefoBaHny 06BUHAEMOrO, a Mo YrofioBHbIM feflaM YacT-
HOro 06BMHEHUA —BbIABUTaTL U NOALEPXKMBATL 06BMHEHUE. pu 3TOM Mo-
TepnesLWiA N0 Aenam YacTHOro 06BMHEHUS MMeHyeTcs B Y MK yacTHbIM 06-
BUHUTENeM. B T0 Xe Bpems CT. 42, NpefocTaB/ifg NoTepnesLIeMy Npaso nog-
[epXnBaTh 06BMHEHME, He OrpaHMYMBaEeT 3TOF0O NpaBa Kakoi-nnbo onpefe-
NEeHHOW KaTeropueli gen, U3 Yero cnegyeT, 4TO NpaBo MNOTEPreBLUEro Ha yya-
CTWe B YrO/I0BHOM MpecnefoBaHnn He MOXET ObITb MOCTaB/IEHO B 3aBUCU-
MOCTb OT BMAa Yrof0BHOMO npecnefoBaHus. PasnnyaeTcsa nuilb 06beM npu-
Hag/exallux noTepresLleMy npas: Mo Aefam YaCcTHOro 06BUHEHUS MOTep-
MEeBLUNIA He TOMbKO NOAAEPXKMNBAET 0OBUHEHME, HO 1 BbIABUTAET €ro, pacrno-
psXKaeTcsa MM Mo CBOEMY YCMOTPEHMIO, MOCKOJIbKY ABNSETCH eANHCTBEHHbLIM
06BuHNUTENEM. Mo genam Ny6AMYHOrO M 4aCcTHO-MY6/MUYHOrO 06BUHEHUS
npasa MoTepresLIero CBOAATCA K y4aCcTUO B YrOSIOBHOM Mpec/iefoBaHn
Y NoLAepXKaHo 06BMHeHMS. paBo BbiABUraTs 06BUHEHWE NOTEPneBLLEMY
He npegocTasneHo. OAHAKO Mo Aeflam 0 NPecTyneHusaX HebobLLIOW 1 cpea-
Hell TSHKeCTU, npecneyeMbiM B Ny6AMYHOM MOPSAKE, OH BripaBe pacrnops-
ANTbCA 00BMHEHMEM, KOTOPOE OblN0 BbIABMHYTO (NPeabsBEHO) CrefoBate-
nem nnm gosHaeatenem (ct. 25 YTMK P®). Npu 3TOM cnegoBaTens He MOXET
BOCMPENATCTBOBATb NOTEPEBLLEMY B peasiv3auny npasa Ha NpUMUpeHue
C 06BMHAEMbIM, MOA03PEBAaEMbIM, ECAM MOCAEAHNIA N3BMHWUACA Nepes no-



TepneBwWMM U 3arfagua NpUUMHeHHbI emy Bpes. OfHaKO eciv npumMupe-
HWS He MPOM30LLIIO, YIO/I0BHOE NpecnefoBaHne, U He TOMTbKO MO faHHOM Ka-
Teropuu fien, MOXeT 6bITb NPeKpaLLeHo rocy1apCTBeHHbIM 00BUHUTENEM HA
No6oMm 3Tane cyLonpou3BoAcTBa 6e3 yyeta MHEHWUA NOTEPNEBLUEro.

Bonpoc o Tom, noyeMy 3aKoHoAaTe b, NPeAocTasnsas NoTepnesLUeMY BO3-
MOXHOCTb CaMOCTOATE/IbHO BbICTYNaTb B KaYeCTBE 0OBUHWUTENA MO Aenam
0 NMPUYUHEHUW NETKOrO BPesa 340POBbI0 U NOB0SAX, NLIAET ero Takoro xe
npasa Mo fenam 06 YMbILLIEHHOM MPUYMHEHUN TSXKKOMO Bpesa 340pPOBbIO,
rpabexax, pa3bosx, N3HACUNOBAHNAX, T.e. NPECTYNIEHNUSAX, NPUUNHAIOLLNX
noTepresLUeMY ropasfo 6onbLUne CTpafaHus, He UMeeT MHOTO OTBETa, KPo-
Me TOro, YTO MOTEPneBLUNIA, KaK YaCTHOe /IML0, He BrpaBe OCYLLECTBATb
My6/IMYHOr0 Yro/I0BHOrO MPecnefoBaHNs, BO3/IOXEHHOIO Ha rocyapCTBeH-
Hble opraHbl. TakMm 06pa3oM, BO3/I0XEeHMWe Ha rocyjapCTBEHHbIE OpraHbl 065-
3aHHOCTW YroN0BHOrO MNpec/efoBaHns No genam nyeanyHoro 06BMHEHUS
BMECTO TOro, YT06bl BbICTYNaTb rapaHTVei npas NoTepreBLUEro, No CyTw,
ABNSETCA ANHCTBEHHOW BUAUMOI NPUYMHON OrpaHNYeHNs 3TUX MpaB.

CornacHo npaBoBoOi No3mumn KOHCTUTYLMOHHOIO cyaa P®, oTKa3 ro-
CYAapCTBEHHOro 06BNHUTENS OT 06BMHEHMA NGO M3MEHEHME UM 06BMHE-
HWA B CTOPOHY CMATYEHUs, a PaBHO NPUHATUE CYLOM COOTBETCTBYIOLLErO
PELLUEHNS MOTYT UMeTb MeCTO JIULUb MO 3aBepLUEHUN UCCNe0BaHNSA 3HAYM-
MbIX A/151 TAKOT0 poja peLleHnii MaTeprasioB Aena v 3acnyLUumMBaHus MHEHWIA
Mo 3TOMY MOBOAY YYaCTHUKOB CyAe6HOro 3acelaHnA Co CTOPOHbI 06BUHEHNSA
¥ 3aWmnThl. Be3ycnoBHoO, cnefoBaHye aTOMY Npasuay NPUAAET 0TKa3y NPoKy-
popa oT 06BMHEHNS 1 CyiebHOMY peLLeHnio 6onee yoeanTenbHbIA U MOTK-
BMPOBaHHbIIi XapaKTep, M03BO/IAET M36eXKaTb MOCMELIHOCTY BPELLIEHUN CTO/b
Ba)KHOro BOMPOCa, OfHAKO 3TW peKoMeHAaunMn KOHCTUTYLMOHHOIO cyaa
Npo6emMy No CyLLECTBY He peLlatoT: Cyf, paccmMaTpuBaloLwuid Aeno, B ciyyae
0TKa3a NPoKypopa OT 06BUHEHUS He UMEeET a/lbTePHATUBBI.

Monaraem, 4To Ny6/MYHOMY YrONI0BHOMY CYLONPOU3BOACTBY He NpoTU-
BOPEYMT NpefocTaBfeHre NOTepreBLUeMY MpaBa Ha NPOAO/MKEHNE 06BUHNU-
TeNbHOM feATeNbHOCTH B Clyyae 0TKa3a NpoKypopa 0T 06BUHEHMSA. [pu3HaB
npaBo NoTepnesLIero Ha KaccauuoHHOe 06XanoBaHWe NOCTaHOB/IEHUA
0 NpeKpaLleHnmn YronoBHOrO Aena B CBA3M C 0TKa30M NPOKypopa oT 06BUHe-
HWS, KOHCTUTYLMOHHBIN cyf, N0 CyTU, NPU3HAET 1 ero NpaBo Ha caMoCTos-
TeNbHYIO 06BUHUTENBHYIO feATeNlbHOCTb. OHaK0 No3numns KOHCTUTYLMOH-
HOro cyza B 3TOM BOMpPOCE MPeACcTaBAfeTCs N00BMHYATON. NpaBo Kaccauuu
caMo no cebe He peLLaeT NpobaeMbl Cye6HO 3aLUTbl NOTEPMNEBLUErO B NO/I-
HOI Mepe, TaK Kak CBSi3aHHbIA HeJ0NYCTUMOCTbLIO MOBOPOTA K XY/LUEMY CY[,
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BTOPOI MHCTaHLMM BrpaBe NnLLb BO3BPATUTL [1e/10 Ha HOBOE PACCMOTPEHME.
MocKonbKy MPOKYpop YXXe 0TKasa/ics OT 06BUHEHUS, Hefb3sA TpeboBaTb OT
HEro M3MeHeHus nosmummn. B To ke Bpems cam NoTepneBLUNii He BCerga B
COCTOSIHUU OCYLLECTBATL KBAIMMLMPOBAHHOE 06BUHEHME NO YrON0BHbLIM
Jlenam, 0Ka3aBLUMMCS CNOXHbIMU AaXKe A1 TOCYAapCTBEHHOrO 06BUHUTENS.

B kauecTBe BapvaHTOB peLLeHns Npo6iemMbl NPeACcTaBNAeTCA BO3MOXHbLIM
BbIABMHYTb Ha 0BCY>XKEHWE CrefytoLme NpesioXeHus.

MepBblii BapUaHT COCTOUT B MPELIOKEHUN BEPHYTLCS K MOMOXEHMUAM
YK PC®CP, aeiicTBOBaBLUNM B MOCNEAHMIA NEPUOL €r0 MPUMEHEHUSA: OT-
Ka3 MpoKypopa oT 06BUHEHUS BfieYeT NpekpaLLeHne CyoM YroioBHOrO Aena
TOJIbKO NMPW COrnacuu Ha 3To notepresLuero. [NpefocTasfieHne noTepres-
LLUeMy MpaBa caMOCTOSATENbHO NOALePXKMBATL 0OBMHEHME MO Aenam nyo6amny-
HOro M YacTHO-MYBANYHOro 06BUHEHNSA B Cyfe B C/lyyasx, Korja rocynap-
CTBEHHbIV 06BUHNTENb OTKAa3a/ICA OT ero nogaep>kaHnsa (B nutepatype sToT
WHCTUTYT UMEHYETCA Heo(MLManbHbIM UK cy6CcuanapHbIM, JONONHUTE b-
HbIM 06BUHEHMEM)5, HYXKAAeTCA B LOMOTHUTENbHbIX Mepax, KOTOpble No3Bo-
Aun 6bl NOTepneBLLEMY MPOLO/MKATb YrO/I0BHOE MpecnefoBaHue. Takol
Mepoli Morno 6bl BbITh HaZlesIeHNe NOTePMEBLLEr0 NPaBOM X04aTaliCTBOBaTb
0 Ha3Ha4yeHUN MpeLCcTaBUTeNA NO aHaoruu ¢ 4. 2 cT. 50 YTIK P®. B atom
cnydae 4. 2 cT. 45 YIMK P® cneposano 66l 4ONONHUTL cnoBamu: «MpeacTa-
BUTE/b NPMBEKAETCA K 0653aTeIbHOMY YUaCTMIO B fiefie Mo XoAaTalicTBy no-
TepneBLUero TaKkXXe B C/lyyae 0TKasa rocyapCTBeHHOro 06BUHUTENS OT NOJ-
fepXaHus 06BUHeHMS». Bce pacxofbl, CBA3aHHbIE C y4acTVeM B TaKOM Jefe
npeLcTaBUTENs NOTEPNEBLUErO, AO/IXHbI ObITb OTHECEHDBI K CYAeOHbLIM 13aep-
XKKaM 1 BO3MeLLaTbCs No 06LLMM NpaBuiaM, NpesycMOTPEHHbIM AeiCTBYIO-
MM 3aKOHOM. Y UnTbIBas JUCKYCCUOHHOCTbL BOMPOCA O MpaBe NnoTepnesLue-
ro MMeTb CBOUM NpeACcTaBUTE/IEM He afiIBOKaTa, NPeLCcTaBseTcs Lenecoood-
pa3HbIM BEPHYTLCA K ero 06CYXXAeHWNI0 C TeM, YTOObI Npasa NoTepresLUEro
B OMMCbIBAEMOI CUTyaLmn NPeACcTaBns MMEHHO afjBOKaT.

Takum 06pa3om, Y. 7cT. 246 YK P® morna 6bl 6bITb M310XKeHa B Crieay-
toLei pefakumn: «Eciv B xofe cyfe6HOro pasbupartenscTBa rocyfapcTaeH-
HbI/i 06BMHUTENb NPUAET K YOEXAEHMIO, YTO NPeLCTaB/eHHbIe A0Ka3aTe lb-
CTBa He MOATBEPXKAAOT MpesbsBNeHHOe NOACYAUMOMY 0BBMHEHME, TO OH
OTKa3bIBAETCA OT 0OBMHEHWNA W U3NAraeT Cyfly MOTMBbI 0TKa3a B MUCbMEH-
HOM Buge. MOMHBIA MW YaCTWUYHBIA 0TKa3 rocyfapcTBEHHOr0 06BUHUTENS
0T 006BMHEHUSA B X0A€ Cye6HOro pa3buparenbCTBa BeYeT 3a c060i npekpa-
LLEeHWe YroNI0BHOIO fefa WK YroNoBHOIo NpecnesoBaHns NMOAHOCTbIO UK
B COOTBETCTBYIOLLIEI €ro YacTu MO OCHOBAaHMAM, NPeAyCMOTPEHHbIM MYHK-



Tamy 11 24acTu NepBOWA CTaTbh 24 1 MyHKTamMy 11 2 4aCTy NepBOi cTaTbh 27
HacToswero Kogekca npu 0TCYTCTBUM BO3PaXKEHWUIA CO CTOPOHLI NOTEPMeB-
wero. Ecnm noTepnesLUniA BO3paXkaeT NPOTUB MpeKpalLeHuns aena, cya 4on-
YKEH pasbsACHWUTL MOTepreBLUEMY NPaBO X04aTallCTBOBATb O HA3HAYeHWU Npes-
CTaBUTENsA U NPOLO/MKUTL PACCMOTPEHWE Aena B 06LLeM nopsgke. Betynus-
LUK B 4eN0 MpeAcTaBUTeNb NOTEPMEBLLEro BNpaBe X04aTalicTBOBaThL 06 03-
HaKOM/IEHMU C MPOTOKO/IOM CyAebHOro 3acefaHuns 1 JOMpoce CBUAETENEN,
MoTepneBLUNX, MOACYLVMbIX>.

B KauecTBe anbTepHATUBHOIO crnocoba obecrneyeHns Npas U 3aKOHHbIX
WHTEPECOB MOTEPMEBLLIEr0 MOXHO NPEeLIoKUTb 3aMeHY roCyapCTBEHHOMO
06BUHMTENS. B 060CHOBaHME NpeanaraeMoro MOXHO yKa3aTb Ha CrefytoLLee.
Mo nogasnstoLLeMy 60NbLUWHCTBY Yron0BHbIX e/l rocyapcTBEHHOE 06BU-
HeHWe NoALepXXMBAETCA MOMOLLHUKaMU NPOKYpPopoB. CerofHsA 04eBUAHO,
YTO rocyJapCTBEHHbI 0OBUHMTEND YXKE «HE CBAI3aH BbIBOAAMU OOBUHMUTENb-
HOro 3aKno4eHns (06BUHUTENLHOMO aKTa)»6, YTBEPXKAAEMOI0 NPOKYPOPOM
W/IN ero 3amecTuTesnieM, ofHako lNMpuka3s NeHepasnbHOro npokypopa PP Ne28
ot 03.06.2002 r. npefocTasnseT NpoKypopy BO3MOXKHOCTb B C/ly4ae Hecorna-
CUs ero ¢ No3uLmen rocyjapcTBEHHOr0 06BNHMTENSA peLlaTh BOMPOC O 3aMe-
He rocyaapCTBEHHOro 06BMHMTENA NGO Nopy4yaTb NofggepXkaHne 06BUHe-
HWA NPOKYPOpPY, YTBEPANBLLEMY 06BMHUTE/NbHOE 3aK/toUeHNe (06BUHUTENb-
HblIli aKT). 3amMmeHa 06BMHUTENS BOSMOXKHA INLLL B C/lyYae yBeOM/IEHNS NPO-
Kypopa 0 Hecorfiacuu rocyapCTBeHHOro 06BMHUTENs ¢ 06BUHEHMeM. Mo-
3TOMY npexze, YeM 0TKa3aTbCA 0T 0GBUHEHUS N U3MEHUTB €rO0, BbICTYMNa-
IOLLWIA B Cyfie MOMOLLHMK MPOKYpOopa A0/MKEeH NOCTaBUTb 06 3TOM B U3BECT-
HOCTb BbILLECTOSALLEr0 NpoKypopa. Kcratu, Takas npakTuka B opraHax npo-
KypaTypbl Ha HeouLManbHOM YPOBHE CyLlecTBOBasa Beerga. OfHaKo ecnu
y4acTBYIOLLMIA B fienie MOMOLLHMK MPOKypopa 0TKasasncs B cyae OT 06BUHE-
HUs 6e3 CornacoBaHWs C BbILLECTOALUM NPOKYPOPOM, 3TO He [O/IKHO pac-
CMaTpmUBaTbCH KaK CAMOCTOATE/IbHOE OCHOBAHME [i/11 BHECEHMWSA MPOKYPOPOM
KaccalMOHHOro npeacTaB/ieHns. 3aMeHa NMpPOoKypopa, Ha Hall B3rnsg, BOs3-
MOXHa TO/IbKO 10 TOF0 MOMEHTa, KaK rocyAapCTBeHHbIN 06BMHUTENb My6-
JIMYHO BbICKAa3a/1 CBOO NO3ULMIO. VIHOE HeoMYCTUMO He TO/IbKO Kak NnposB-
NleHWe Henoc/ef0BaTe/IbHOCTM OPraHoOB MPOKYpPaTypbl, yManstoLee nx aBTo-
PUTET, HO M KaK 3NeMeHT HeCTabubHOCTM B Cy,e6HOM AeATENbHOCTH, YLLEM-
NeHne npas CTOPOHbI 3aWwuThl. MoTepneBwnii 4OMKEH 6bITb NOCTaBNEH B
M3BECTHOCTb O HAMEPEHUUN rOCYAAPCTBEHHOro 06BUHUTENA OTKAa3aThbCA OT
06BUHEHMS C TeM, YTOObI BOBPEMS 3asiBUTb XOAATalCTBO O €ro 3amMmeHe nepeg
NPOKYPOPOM UK, Kak BapuaHT, HeMoCPeACTBEHHO B Cyfe B (hopme OTBOJA.
B03mMOXHO, 3T0 noTpebyeT BHeCeHN B Y TTK HEKOTOPbIX M3MEHEHWIA.
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