IIMX U CBUJETENEH JOMYyCTUMO, TaK KaKk HEOOXOJIMMO B MHTEpecax yCTaHOBIIE-
HUSI UICTUHBI U OOPBHOBI C MPECTYITHOCTHIO [2].

B nurepatype BBICKa3bIBAIOTCS MHEHUS O HEOOXOIUMOCTH JOIMYCTHUTh
BO3MOXKHOCTh TPUHYIUTEIHHOTO Mpou3BojcTBa. Ho mpu 3TOM, yuuThIBas Cy-
[IECTBEHHOE OTPaHUYEHMsI MpaBa Ha HEMPUKOCHOBEHHOCTb JUYHOCTHU, MpPE-
CTaBJISIETCS, YTO JOIYCKATh BO3MOKHOCTh €r0 MPUMEHEHHU, HEOOXOIUMO TOJIb-
KO IO CyJe0OHOMY PEIICHMIO, 32 UCKIIIOUEHHEM CIIy4aeB, HE TEPIAIIUX OTJara-
TenbCTB [3]. BBUAY HEOTHO3HAYHOCTH BBICKA3bIBAEMBIX MPEJIOKEHUN TpeOyeT-
cs1 Oosiee TIIATEIHbHO 00 JyMaTh apryMEHTHI B KOHTPapTyMEHTHI.

Wtak, ocBUIETENbCTBOBAHNE KaK CJIEICTBEHHOE JEHCTBUE 00JaaeT 0Cco-
OBIMU 3TUYECKUMHU OCHOBAMH, TaK KaK IJIABHBIM OOBEKTOM €ro SIBISIETCS Yelo-
BEK, a, CIJIEJIOBATEbHO, €r0 MpaBa, MHTEPECHI, KOTOPHIE 3aTPAaruBarOTCs IpU
IIPOU3BOJICTBE IAHHOI'O JICHCTBHS.
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O HEKOTOPBIX KOJUIM3UOHHBIX BOITPOCAX YCJIOBUI
SAK/IIOYEHUA BPAKA C THOCTPAHHBIM 2JIEMEHTOM

A. IlaHbxeHCcKasi
4 kypc, wopuoudeckuil paxyiomem
Hayunsblit pykoBoaurens — aou. P.A. ComHuKkoB

B coBpemeHHBIM TIpoleCCE MEXKIYHAPOJHOW MHTETpallMM aKTUBHO
yuactByer M Poccuiickas ®Denepanus. Ee dKOHOMHYECKass M MOJHUTUYECKAsS
CHUCTEMbl 3HAQUYUTEIbHO HW3MEHWIMCh 3a IoclieqHee Bpems. B pesynbrare
BO3POCJIM KOHTaKThl POCCHMCKHMX TpaxkJaH ¢ MHOcTpaHuamu. Ilo cratucruke,
exerogqHo B Poccum 3akmmiouarorcst ThICSYM OpakoB ¢ HWHOCTpaHiamu. Jlis
CEMEMHOIr0 IpaBa XapaKTEpHbl BECbMa CYIIECTBEHHBIE pA3IUUYUS MEXIY
IIPABOBBIMUA CHUCTEMAaMM Pa3JIMYHBIX TOCYAAPCTB B CBSI3U C HAIMOHAJIBHBIMU
OCOOCHHOCTSIMU, TPATUIUSIMHA U PEIUTHO3HBIMU JorMatamu. [loxkamyii, 3mech
BECbMAa YMECTHO BCIIOMHUTH BbIpakeHue III. MoHTeckbe 0 TOM, 4TO BeCbMa
PEIKH Cllydau, KOrja 3aKOHbI 0JTHOTO TOCYIapCTBa MOTYT MOJAONTH apyromy [1].

B mocnegHue roapl BO3POCIO 3HAYEHUE MPABOBBIX AKTOB, COAEPIKAIIUX
KOJUIM3UOHHBIE HOPMBI B 3THX oOnactsax. Hanpumep, KonBenuus o cornacuu Ha
BCTyIUIEHHE B Opak, OpauyHOM BO3pacTe M perucrpauuu OpaxoB ['eHepanbHOIA
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Accambnen OOH ot 7 Hos6ps 1962 rona, Pernament CoBera EBpormeiickoro
Coroza 2201/2003 ot 27 Hos10pst 2003 1. «O 1OpUCAUKIUY, TPU3HAHUU U TIPUBE-
JICHUU B KCIOJHEHUE CyACOHBIX pElICHUH MO CeMEWHBIM JelaM U JeiaM 00
00s13aHHOCTSIX POJIUTENICH» U IpYTHE.

B nuTepatype BbIACISAIOT CIIEIYIONINE OCHOBHBIE KOJUIM3MOHHO-TIPABOBBIC
po0IeMbI OpaKa U CEMbH:

— ¢opMa u yCIIOBHS 3aKIIIOUCHUSI Opaka;

— PacoOBbIE U PEIUTHO3HBIE OIPAHUYEHUS;

— 3aIpeThl Ha OpaKu ¢ THOCTPAHLAMHU;

— HEOOXOAMMOCTH pa3pelieHus sl BCTYIUICHUS B Opak;

— JIMYHBIA 3aKOH (TJ1aBEHCTBO) MYXKa;

— 3aKJII0OYeHre Opaka 1o JOBEPEHHOCTH U Yepe3 MPEeACTaBUTEIS;

B Hactosiiee Bpemsi B CemeliHOM kojiekce PD He 3aKkperyieHo onpeaene-
Hue Opaka, 4TO J1laeT OCHOBAaHMS TOBOPUTH O NMPUJAHUM cTaTyca Opaka OJHOIO-
JBIM U MOJUTaMHBIM COI03aM, B CBA3U C 4eM, moJjarato, cr. 10 CeMelHOro Ko-
nekca PO nenecooOpa3sHO AOMOJHUTE YacThIO 3, U yKa3aTh, KaK BapuUaHT, Clie-
ayroniee onpenenenue: «bpak — 3TO 3aperHCTPUPOBAHHBIA B YCTaHOBJIEHHOM
3aKOHOM TMOPSIIKE, OCHOBAHHBIM HAa B3aUMHOM COTJIAIlIEHUH, 10OPOBOJIBHBIN,
CBOOOJIHBIN, paBHOIIPABHBIA U MOHOTAMHBII COI03 MY>KUMHBI U >KCHILWHBI, 3a-
KJIFOYAaE€MbIH C LEJIbI0 CO3/IaHUSA CEMbH M TOPOXKIAIOMIMA N1 HUX B3aHMHbIC
JMYHbIE U UMYILIECTBEHHBIE MTPaBa U 00SI3aHHOCTH.

3aKOHOJIaTENBCTBO M MPAKTHKA OOJBUIMHCTBA CTpaH MpPEayCMaTpPUBAET
KOMILJIEKC MaTEpUAJIbHBIX YCIOBUM, HEOOXOAUMBIX IS 3aKitoueHus: Opaka. He-
COOJIIOJIEHNE JAaHHBIX YCIOBHM MOKET MPUBECTU K aHHYJUPOBAHUIO Opaka, B
TOM YHCJIE:

2.1. JIoGpOBOIBHOCTH BCTYIUICHUS B OpaK.

JloOpoBosibHOE 3aKiIioueHue Opaka SIBISIETCS OCHOBHBIM IPHUHIIUIIOM,
YCTAHOBJICHHBIM MHUPOBBIM U HAalIMOHAJIbHBIM MPaBoM. Boig null, BCTynarmmx
B Opak, NODKHA OBITh BBIpAXXKEHA HE3aBHUCHUMO U OCCHpEINSITCTBEHHO, 0e3
NICUXOJIOTMYECKOTO WK (PU3UYECKOTO HACUITUSI.

2.2. Bospacr nuil, BCTyNarmux B Opak («OpayHas JeeCrioCOOHOCTHY ).

B pa3HbIx cTpaHax 3TOT BO3pacT Kojebiiercs, Hanmpumep, Bo PpaHuuu
YCTaHOBJIEH BO3PACT B MOJHBIE 18 JeT /st Myk4uH U 15 5et ang xeHmuH (CT.
144 T'K). 3axntoueHre Opaka HECOBEPILIEHHOJIETHUMH BO3MOXHO IO PELICHUIO
npokypopa PecriyOnuku B cuily yBaKUTEIbHBIX IPUYHH, IPU YCIIOBUU COTJIACHs
TPEThbUX JIMIl — pOoAauTeneu, onekyHoB u T.4. (ct.cT. 145, 148 T'K ®dpanuun).
B Urtanuu I'K 1942 r. onpeaenser OpauHblii BO3pacT i My>XK4uH B 16 siet u 14
JeT Ui KEHIIMH. YKa3aHHBIA BO3PAcT MOXKET OBITh CHM)KEH Ha JIBa Trofa Io
MOCTaHOBJICHUIO TOCYIapCTBEHHOTO TIPOKypopa [2].

2.3. OtcyTrcTBHE 3aKIIOYEHHOTO Opaka c napyruM JuroM. OCHOBHBIM
IPUHIUIIOM COBPEMEHHOI'O CEMEMHOIro IpaBa SBJISIETCS MOHOTAMMs, T.€. COIO3
OJIHOTO MY>KYHMHBI C OJTHOM >KEHIIUHOM.
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2.4. CreneHb poJICTBa BCTynaromux B Opak. CyllecTBYIONIUNA BO BCEX IH-
BUJIM30BAHHBIX CTpaHax 3amperT OpakoB MEXay OJU3KUMHU POACTBEHHUKAMHU
(KpOBOCMECHUTEIIBHBIX OpaKkoB) OOBIACHSIETCSA KaK (PU3UOJIOTUUECKUMHU, TaK U MO-
panbHBIMH cooOpakenusiMu. Hampumep, B Anrinuu u mHorux mrartax CLIA
JIOMYCKAKOTCS Opaky MEKIY JBOIOPOIHBIMHU OpaThsiMU U cecTpami [2].

B pe3ynbTaTe aHanu3a 3aKOHOIATENIbCTBA PA3JIMUHBIX TOCYAAPCTB, MOXKHO
CleNaTh BBIBOJ: HET YHH(HUIIMPOBAHHBIX aKTOB, €IUHOOOPA3HO pETIaMEHTH-
PYIOLIMX JaHHBIE OTHOIIEHUS, HO €CTh CHEIUAJIbHbIC MPUHIUIIBI PETYIHPOBa-
HUsS OpayHO-CEMEHHBIX OTHOIICHHMM, KOTOpPBIE T'OCYIapCcTBa 00s3aHBI COOJIIO-
naTh. B O0IBIIMHCTBE CIy4yaeB, MaTepUaATLHO-TIPABOBBIC HOPMBI COJEPIKATCS BO
BHYTPEHHEM 3aKOHOJATEILCTBE CTPaH, M MPOOJIEMON SIBJISIETCS BHIOOP 3aKOHA,
OTIPEJIEIISIIONIETO IOPUANYECKUE YCIOBHS, MPU KOTOPBIX Opak MOXKET OBITh 3a-
KIIIOUEH M TPHU3HAH JEWCTBUTEIBHBIM B TOCyAapcTBax oOoux cympyroB. Jlis
PELIEHHUS 3TOTO BOIPOCA CYIIECTBYET P/l CHEUATIbHBIX KOJUIM3UOHHBIX IPUBS-
30K, TAKUX KaK JMYHBIN 3aKOH, 3aKOH TPak/IaHCTBA, 3aKOH MECTOXHTEJIbCTBA,
3aKOH MECTa 3aKJII0UeHUs Opaka M UHbIC BUJIbI KOJTU3UOHHBIX MTPUBS30K.

C uenplo yCTpaHEHHs MPABOBBIX KOJUTU3UM OpavyHO-CEMEWHBIX OTHOIIIE-
HUW C MHOCTPAHHBIM 3JIEMEHTOM, MoJiarai, TpedyeTcsl CO31aHue MEKTyHapO/I-
HOTO YHUDUIIMPOBAHHOIO MPABOBOTO JOKYMEHTA, PEryJIUPYIOLIECro 3aKiIroye-
HUE, MpPEKpallecHue U NMPU3HAHUE HENEUCTBUTEIbHBIM Opaka, B paMKax Tocy-
napcte-uieHoB CHI, a B mepcrekTuBe, ¢ y4eTOM IOJIYYEHHOTO ONBITA, HA
ypoBHe YHUJIPYA.
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CIHHOPHBIE BOITPOCBHI BBIMOTI'ATEJIBCTBA B3A4ATKHN

A. 3y0koBa
4 Kypc, wpuduyeckull haxyromem
Hayunsiit pykoBoauTtens — mpog. A.I'. be3pepxos

[Tonydyenue B3ATKH SBJIAETCS OJAHMM W3 CaMbIX OMACHBIX MPECTYIUICHUN
NPOTUB TOCYIAPCTBEHHOM BIIACTH, MHTEPECOB TOCYJAPCTBEHHON CIIyX OBl U
CIIy’kObl B OpraHax MecTHOro camoynpasieHus. [logyueHue sxe B3sITKH, CONpsi-
YKEHHOE C BBIMOTaTeJIbCTBOM MpPEIMETa MOCIEeIHENH, 3HAUUTEIIbHO YBEIMUYUBACT
OOIIECTBEHHYIO OMACHOCTh PAcCMaTPUBAEMOTO COCTaBa MPECTYIUICHUS, MpPeay-
cMoTpeHHoro cT. 290 YK PO.

Cornacho 4. 1 ct. 290 YK nonyudeHnue B3ATKH NpeacTaBisier coboi mo-
Jy4YEHUE AOJDKHOCTHBIM JIMIIOM, MHOCTPAHHBIM JIOJDKHOCTHBIM JIMLOM JIHOO
JOJKHOCTHBIM JIUIIOM IMYyOJUYHONW MEXIyHApOAHOW OpraHU3alMH JIMYHO WIIH
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