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Bo Bce BpeMeHa, HaUMHAasI ¢ JPEBHEHIINX, JOTOBOPY YAEIAIOCH 0c000e Me-
CTO B XM3HU o01ecTBa. FIMeHHO noroBop (fat. contractus, pactum) JISKUT U ce-
TOJHS B OCHOBE MHOTHX NpaBoBbIX oTHomeHuil. B cr. 40 CemeitHoro kogexca
P® (manee — CK P®) [1] 3akoHOIATENH HaET CACOYIONICE ONPECIICHIE OpPaYHOrO
JIoroBopa. JIoroBopoM Npu3HaeTCsl COTJIAlICHHE JIUI, BCTYMAIOMNX B Opak, WiIn
COIJIAIlIEHUE CYIIPYTOB, OIpEeIAIolee UMYIIECTBEHHBIE MTPaBa U 00s3aHHOCTU
CYyIpyroB B Opake U (WJIN) B cIydae ero pacTopxeHus. JIJakoHHUHOe, HO B TO )K€
BpEMS EMKOE ONpE/IeICHHE Ha3bIBACT L€JIb, CTOPOHBI U MPHU3HAKK OpavyHOTo 10-
TOBOpa, a INIaBHOE — MOJYEPKHUBACT, YTO TOJIBKO MMYIIECTBEHHbIC MpaBa U 00s-
3aHHOCTH H TOJIBKO CYIIPYTOB MOTYT OBITh OTpa’KeHBI B OpadHOM goroBope B PO.

TakuM 00pa3oM, «OCHOBHYIO TPaBOBYIO I€Tb OpadyHOTO JOTOBOpa IO POC-
CHHCKOMY 3aKOHOJATEIbCTBY MOKHO BBIBECTH M3 aHAIN3a €T0 IpeaMeTa — OIpe-
JIETICHUE TIPaBOBOTO PEXHMMa MMYILIECTBA CYNPYroB M MX APYTMX MMYIIECTBEH-
HBIX B3aUMOOTHOIIICHHUI» [2].

Jns cobnrogenus OagaHca HHTEPECOB CTOPOH 3aKOHOJATENb IPEAYyCMOTPE
3anpeT Ha BKIIOYCHHE B OpauHBIH TOTOBOP YCIOBHUI, KOTOPBIE CTaBAT OJHOTO M3
CyIIpYroB B KpaifHe HeOnaronpusTHoe nosoxkeHue (1. 3 ct. 42 CK P®), a noro-
BOp, COJEp’Kalliil Takhe YCJIOBUS, MOXKET ObITh NMPHU3HAH HEJEHCTBUTEIBHBIM
cornacHo 1. 2 ct1. 44 CK P®. B ciryuae npusHaHus OpavqHOTO JOTOBOpa HEICH-
CTBUTENILHBIM HAXXHUTOE B Opake MMYIIECTBO OYAET pa3/ielieHO TOPOBHY.

Opaako CK PO He packphIBacT NOHATHS «KpaifHe HEOJIarompHATHOE ITOJIO-
JKEHHE» W HE NPHBOJIUT NPHMEPHBIN INEpeueHb YCIOBHN/XapaKTEPUCTHK, KOTO-
pble MOTJIM OBl CBHJETENILCTBOBATH O IOJI0OOHOM TIOJIOXKEHHNH cympyra. besycnos-
HO, Takas ONHCAaTeNIbHO-OIEHOYHAs (OPMYJIHpPOBKAa HE MOTJIa HE BBI3BIBATH
BOIIPOCHI CPeAX MPABONMPHUMEHHUTENEH U JJaXke MOCTYXKHJIA OCHOBaHHMEM Ui 00-
pamenusi B KC PO.

Onnaxo, no mueHnto KC PO, nannas gpopmynupoBka»He CBHIETEILCTBYET
0 HEOIIPEJEeNICHHOCTH COJEpXaHUs JaHHOH HOPMBIL: pa3sHOOoOpasue 0oOCTOSATENb-
CTB, OKa3bIBAIOIINX BIMSHAE HA MMYIIECTBCHHOE IIOJIOKCHHE CYNPYToB, AETaeT
HEBO3MO)XHBIM YCTAHOBJICHHE WX MCUEPITBIBAIONIETO TIEPEYHs B 3aK0oHE... Bompoc
K€ O TOM, CTaBSIT JIM YCJIOBHSI KOHKPETHOTO OpayHOro J0roBOpa OAHY M3 CTOPOH
B KpaiiHe HeOJIaronpHsATHOE MOJI0KEHHE, pa3peIacTcs B KaXK/0M CIIydae CyJIOM C
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YYETOM KOHKPETHBIX OOCTOATENBCTB. IIpM 3TOM Cynbsi MIPUHUMAET PEIICHHE B
npesenax MpeJoCTaBIeHHONH eMy 3aKOHOM CBOOOABI ycMoTpeHus...» (Ompenene-
Hue KC P® ot 21.06.2011 Ne 779-0-0).

Eme ogHuM BaKHBIM MOMEHTOM SBJISIETCSI CPOK MCKOBOM IaBHOCTH JUIS
oclapuBaHUs TOJI0XKEHUI OpayHoro gorosopa. Ilo obmemy mpasuiy (ct. 9 CK
P®) Ha TpeOoBaHMsI, BBITEKAIONINE U3 CEMEHHBIX OTHOIICHHUH, HCKOBAasl JaBHOCTh
HE pacIpOCTpaHseTCs, 32 MCKIIOYCHHUEM CIIy4aeB, KOTa CPOK JUIS 3allUThI
HapymeHHoro npaBa ycraHoBiieH CK P®. OnxHako Cpok HMCKOBOH JaBHOCTH HE
yCTaHOBJICH JJIs1 TpeOOBaHUH 00 OcrapWBaHUHM OpPavyHOTO JOTOBOPA IO OCHOBA-
HUIO, TIpeycMoTpeHHOMYTI. 2 cT. 44 CK PO.

CornacHo paswsicaenuto Bepxosaoro Cyna P® (Ompenenerne BC PO or
20.01.2015 Ne 5-KT'14-144) no cBoeii mpaBoBOW Ipupoae OpavHbIil JOTOBOP SIB-
JSIETCSI PAa3HOBHIHOCTBIO IBYCTOPOHHEH CHIENKH, HO UMEIOIIEH CBOIO CIICIN(UKY,
00YCIIOBJICHHYIO OCHOBHBIMHM Hayajamy (MPHUHIMIAMH) CEMEWHOro 3aKoHOja-
tenbeTBa. [lockonbky B 1. 2 c1. 44 CK PO anst TpeGoBaHus 0 npu3HaHuM Opau-
HOT'O JIOTOBOPA HEJIEHCTBUTENLHBIM CPOK HCKOBOI JABHOCTH HE YCTAaHOBIICH, TO K
TaKkoMy TpeOOBaHMIO, UCXOs n3 monoxenuii ct. 4 CK PO, B nensx crabuibHO-
CTH U IIPaBOBOIl ONpEIEIEHHOCTH TPa)KIaHCKOTO 000pOTa MPUMEHSETCS CPOK
HCKOBOH IaBHOCTH, mpeaycMoTpeHHsli cT. 181 'K P®D, nmo TpeboBanusaMo npu-
3HAHWUHU CIICIIKH HEEeHCTBUTEIBHON.

Ilepen moammcanmeM OpadHOro NOTOBOpPAa HOTAapUYC HMPOYHUTHIBAET BCIYX
CTOPOHAM IOJIOXKEHHS JOTOBOPA M PA3BSICHSCT €r0 YCIOBHS, MPaBOBBIC MOCIEI-
CTBHS M30PaHHOTO UMM IIPABOBOTO PEKMUMA MMYIIECTBA (B TOM YHCIIE YCIOBHE O
pacmpesneneHny HaXHUTOro B Tepro]t Opaka uMymiecta). Clie1oBaTenbHO, CYIpy-
ru (OyAylye cynpyri) OCO3HAIOT IPaBOBBIE MOCIEACTBUS MPHU MOIMCAHUU J10-
roBopa. [ToaToMy BIojiHE pa3yMHO ObUIO ObI MPEATIOI0KUTH, YTO CPOK MCKOBOI
JIABHOCTH CJIEZyeT UCUYHCIIATH C MOMEHTA 3aKitoueHus goroopa (OnpeneneHne
MockoBckoro ropojickoro cyaa ot 02.02.2011 Ne 4r/5-348/11; AnemnsiuoHHOe
onpezenenne Kypckoro obnactroro cyma ot 05.02.2014 Ne 33-170-2014).

B kadecTBe npumepa MOXHO IPUBECTU CUTYaIHIO, KOT/Ia OpayHblii JOrOBOp
IpesycMaTpyuBacT, YTO BCE HAKUTOE B IEpHo]] Opaka MMYIIECTBO MEPEXOAUT B
COOCTBEHHOCTh OJTHOMY CYIpYTy. B IaHHOM ciydae Ipyromy Cynpyry yxe IpH
MOANMCAHUY JIOTOBOPAa CTaHOBUTCS OYEBHAHBIM, YTO OH (OHA) HAXOAWTCA B
KpaiiHe HeOJIaronpusTHOM MOJOKEHNH (TaK KaK JINIIACTCS] BCErO NMYILECTBA).

B HekoTophIX citydasx OpauHbBI JOTOBOP 3aK/IIOYAIOT KaK CIIOCOO paspe-
ImIeHUs KOH(UIMKTa Tepe]l pPacTOpXKEeHHeM Opaka, W CYNpPYTH pPacHpenelsioT
HaKXHUTOE B HEpHOJ Opaka MMYILECTBO (IIPEAINOJIaraeTcs, YTO WHOE UMYILECTBO
OHH yXe He TpuoOpeTyT). [Ipu Takux 0OCTOSATETBCTBAX TAKKE MPEICTABISECTCS
BIIOJIHE OYEBHUJIHBIM, YTO CYNPYTH OCO3HAIOT MMOCIE/CTBUS (CTABUT WIIU HET TaKOe
pacnpejieneHe UMYIIECTBa OJIHOTO CYNpyra B KpallHe HEBBITOHOE MOJIOKEHHE)
y’Ke B MOMEHT IOJIIIMCaHUsi OPayHOTO JI0OTOBOPA.

Takum o6pa3om, kK OpayHOMY JIOTOBOPY HEOOXOMMO MOAXOUTH OCO3HAHHO
HE TOJIKO Ha JTare 3aKIIOYeHHs, HO M Ha JTalre ero UCrhoyiHeHus. MHadye ecTb
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PHCK, 9TO OpadHBIii JOTOBOp OyaeT MpHU3HAH HEACHCTBUTENBHBIM H HAXKHUTOE B
Opaxe UMYILECTBO OyIET pa3elieH0 MEXAY CyNpyraMy IIOPOBHY.
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1066 rox Bomien B uctopuro AHriuu noa umeHeM Hopmanackoro 3aBoeBa-
HHUS. DTO COOLITHE SBIISIETCS OJHUM U3 CaMBIX BAKHBIX M KIIFOUYEBLIX, OKA3aBIIEe
OTPOMHOE BJIMSIHUE Ha JanbHelliee pazButue crpanbl. Cop @pank CTIHTOH MH-
caJl, YTO OCHOBHOH MPOIIECC B 3TOT MEPHOJ MPEICTABIISLT «(POPMHUPOBAHUE IPOY-
HOT'O MOHAPXHYECKOT0 TOCyAapcTBa». M1 OOJNBIIIYIO POJIb B 3TOM UIpalia IIEPKOBb.

ens 7aHHOTO UCCIEOBaHMS — MPOAHATU3UPOBATH OCHOBHBIE HATIPABIICHUS
B 1epkoBHO# monutuke I'erpuxa | (1100-1135), B mpaBieHne KOTOPOTO TPOBO-
JIUIIach HauOoJiee IeIeHANpaBICHHAs U BCCOOBEMITIONIAs ITOJINTHKA [0 OTHOIIIE-
HUIO K IepkBU. VICTOYHHKOM CTaja MyOIMKaIu JOKyMeHTa B AHTIuH B 1956
roay (Regesta Regum Anglo-Normannorum/ Ed. By H.W.C. Davis — Oxford,
Clarendon Press, 1956. Vol. II).

MO>HO BBIAETUTH HECKOJBKO HAIMPABICHHH B LIEPKOBHOW MonHTHKE ['eH-
puxa | boknepka. Yxe B nmepBoM gokymeHTe B Xaptuu Bomsnocteit (1100) on
00BSBUI O CBOEM MPUHIIMITHAILHOM OTHOIIEHHH K IEPKBH, Ha3BaB ee CBOOOJI-
HOM. J[pyruMm HampaBjeHHEM CTaJd OTHOIIECHHUS MEXIY KOPOJEM U apXUETHCKO-
oM AHCEJIbMOM, KOTOPOTO OH BEPHYN U3 m3rHanus. Ho HaBepHOe cambIiM 00JIb-
UM B TIEPHUOJ €r0 TpaBleHUs, CTaja pa3jgada BCEBO3MOXKHBIX NPUBUJIETUN U
JIApEHUN B TOJB3Y LIEPKBU. BOJIBIIIOE MECTO B €r0 MOJUTHKE 3aHUMAIOT HEOIHO-
3HAYHBIC OTHOIICHUS C MANCTBOM, C KOTOPBIMH aHTJIMHCKHA KOPOJIb CTPEMUIICS
BCEMHU CHJIAMHU COXPAHUTH JAPYKECKHE OTHOIICHHS, HE TEPSIsl IPU ITOM KOPOJIEB-
CKOIl CAaMOCTOSITEILHOCTH.

Xoyercs ckazaTh, YTO HECMOTPSI HA MHOTHE MPOTHBOPEUHUs, KOTOPbIE BO3-
HUKIM Mexay ['eHpuxoM | ¥ epKOBEIO B IEPHOJ €ro MPABJICHUS, €T0 MOJUTHKA
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