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BBEAEHWE

Kypc «[paxgaHckuii npouecc B P®» aBnseTcs 04HOW M3 OCHOBHbIX y4eb-
HbIX AUCUMUNAWH, MPeAyCMOTPEHHbIX YYe6HbIM NAaHOM [N CheunanbHOCTK
«lopucnpygeHymsa». B pamkax fAaHHOW AUCLMNAWHBLI CTYAEHTbl M3yyatoT Npo-
Lefypy paspelleHns rpaxgaHckux gen cyjamy o6Lieil IpuchuKkLmm, a Takxe
3HaKOMATCA C OCHOBHbIMMW NpaBWIaMn [eaTeNbHOCTU apbuTpaXHbIX U TpeTei-
CKMX Cy[0B, HOTapuara.

OcBoeHMe maTepuana flaHHOro Kypca npegnonaraeT Kak U3y4eHme OCHOB-
HbIX TEOPETMYECKMX MOHATWIA, TaKk W 03HAKOM/EeHWe CTY[eHTOB C BOMpOCaMu
NpaKTUYecKoW AeaTenbHOCTU Cy0B 06Lwei opucgukunn. MisyueHune kypca pac-
CYMTAHO Ha fBa CeMecTpa, MO UTOraMm rMepBOro CeMec Tpa CTYAEHThl CAAloT 3a-
YeT, a M0 OKOHYaHUM Kypca - 3K3aMeH.

Mpegnonaraetcs TakXke HanucaHwe KypcoBbIX U AUMIOMHBIX paboT no Te-
MaTuKe, paspaboTaHHOW Kageapoi.

CTyfAeHTbl 3a04HOrO OTAENEHWUA BbIMONHAT KOHTPO/bHble paboTbl B CO-
0TBETCTBUM C METOAMYECKMMU YKa3aHUAMM, pa3paboTaHHbIMU Katheapoi.

HacTosuiee yye6Hoe nocobue COAep>XXUT KPaTKOE W3N0XXeHWe OCHOBHOIO
TEeOopeTMYecKoro mMaTepuana Mo Kaxoi Teme, MaaHbl CEMUHAPCKUX 3aHATMNA,
a TaKXXe NPUMEPHYI0 TEMATUKY KYPCOBBbIX U AUMNMOMHbLIX paboT, BbINOMHAEMbIX
no M3y4yaemon gucumnavHe. FNaBHOe BHUMaHWe aBTOPbl HACTOALLEr0 y4eb6HOro
nocobus ynenaioT BornpocaMm NpaBUIbHOrO NPUMEHEHUA HOPM TpaXjaHCKoro
npoueccyansHOro npasa.

Kpowme aToro, cTyfileHTaM crefyeT no/b30BaTbCA:

e nporpammoii Kypca «[paxgaHCKuii npouecc B Poccuiickoii ®egepaunn»
(n3pgaTenbcTBO «YHuMBepc-rpynn», 2003), cogepXalleil TakkKe NepeyeHb Hayu-
HO NUTepaTypbl N0 KaXA0N TeMe;

* METOAUYECKMMU NOCOOUAMMU MO BbINOMHEHNIO KOHTPOJIbHBIX paboT (M3
fnatenbcTBo «Camapckuii yHmeepcutet», 2005);

e aTakxe [TTKP® n yyebHMkamu no MpaxgaHckoMy npoueccy B P®.



TEMA 1.
MoHATUE U NpeagMeT rpa>kgaHcKoro npouyecca

Mpasocyaune nNo rpaxAaHCKUM fAenam OCYLLECTBAAETCA MyTeM paccMoTpe-
HUA W paspelleHns B cyfebHbIX 3acefjaHnAX rpaxaaHckux gen. Mof rpaxpaH-
CKMMMN MOHMMAIOTCA feNna, BblTeKalowWwme WX LIMPOKOro CMeKTpa OTHOLUEHWA:
KOHCTUTYLMOHHbIX, afMUHUCTPATUBHbIX, (PMHAHCOBbIX, 3eMefibHbIX, FpaXAaH-
CKNX, TPYAOBbIX, CEMENHbIX, XUANLHbIX U T.4.

paxaaHCKoe npoueccyanbHOe NpaBO ecTb OTPac/ib POCCUICKOro npasa,
npeAcTaBnstolas coboil COBOKYNHOCTb MPaBOBbIX HOPM, perynvmpyrowmnx o6-
LLeCTBEHHbIE OTHOLEHUA B 06n1acTW OTNpaBfeHWA MpPaBoOCYAWs NO TFpaxpaH-
CKVUM fienam.

MpeameTOM rpaXAaHCKOro npoLleccyanbHOro npasa fBAATCA 06LWecT-
BEHHbIe OTHOLIEHUA, BO3HMKAOLWNE B Chepe rpaxjaHCKoro CyA4onpon3BoLACTBa,
T.e. TPaXAaHCKWiA npouecc - [eATeNbHOCTb CyAa W YYacTHUKOB Aena no pac-
CMOTPEHUIO U pa3peLleHmnto rpaxaaHCcKnx aen.

MeTop rpaxfaHcKoro npoueccyansHOro npaea onpegenserca 60/bLWUH-
CTBOM aBTOPOB KakK MMMepaTUBHO-AUCMO3NTUBHbINA, B KOTOPOM BacTeoTHOLLe-
HWS COuyeTaroTCca Co CBOGOAOW M paBHOMPaBMEM 3aUHTEPeCOBAHHbLIX WL, MO-
CKONbKY 0693aTe/lbHbIM CYObEKTOM, HaZleleHHbIM BNACTHLIMU MOSTHOMOYUAMMU,
ABNSAETCA Cyf, NPUHUMAOLMA OT MMEeHW roCyfapcTBa pelleHue, noanexatiee
B HEOO6XOAMMbIX CMyYasx NPUHYAWUTENbHOMY WCMNOMHEHUWIO, & C APYroil cTopo-
Hbl - BO3HWKHOBEHMWE TpaX[JaHCKOro npouecca, ero passutue, nepexop us oj-
HOI CTaguu B APYryt0 3aBUCUT OT BOIW 3aMHTEPECOBAHHOIO nLa.

CucTemMy rpaxaaHCKOro npoueccyanbHOro npaea 06pasyeT CTPYKTYpPHO
OpraHM3oBaHHasa COBOKYMHOCTb FPaXkJaHCKWUX MpoLeccyasbHbIX HOPM, pPerynum-
pylowunx npasocygue no MaxpgaHckum fenaMm. B cucteme ycnoBHO BbIAeNsA0T-
ca fiBe yacTu - o6was n ocobeHHas. O6LWYI0 YacTb COCTaBNAT NOMOXEHUS,
OTHOCSALLMECA NO COAEPXAHWUIO KO BCEMY MPOLLECCY, OCOOEHHYIO - MONOXKEHUS,
perynupytloLwue npovsBoACTBO MO OTAENbHbIM CTaguAM M BuAam CyLONpouns-
BO/ACTBA.

VICTOYHMKW TpaXkfaHCKOro npoueccyasbHOro npasa - NpaBOBble aKTbl, CO-
fiepXalye HOpPMbI FPaXKAaHCKOro npoLeccyansHoro npasa. K 1akosbiM crnegyet
oTHecTU: KoHCcTuTyumnio P®d, mexayHapoaHble gorosopbl, depepanbHble KoH-
CTUTYLMOHHbIe 3aKoHbl, TTIK P®, AMK P® u uHble hefepanbHble 3aKOHbI. Mo-
cTaHoBneHus MneHyma BepxoBHoro Cyga P® obsasaTenbHbl A0S CYLOB U ApY-
rMX nnL, NPUMEHAIOLLNX 3aKOH, N0 KOTOPOMY AaeTca pa3bsACHeHWe B MOCTaHOB-
NeHun, 0fHAKO K UCTOYHMKaM Npasa, paBHO Kak M 0606w eHmns cynebHOA npak-
TUKWN, CyAebHbIA NpeLeseHT, OHW HE OTHOCATCH.

C | ceBpansa 2003 r. BcTynun B cuny paxaaHCKuMiA npoueccyanbHblii KO-
fexkc Poccuiickoin ®epepaunmn, KOTOpbIA OnpefenseT NopsaoK CyfonponsBOfL-
cTBa B (hefiepasibHbIX CyAax 06l el IOpUCAMKLMN 1Y MUPOBOTO CyAbu. 3TO Tpe-

&



TUiA MpaxjaHCKMii npoueccyanbHblii Kogeke, NpUHATLIA B Poccum nocne peBo-
mouun. PaHee geiicteoBann Kogekcbl 1923 n 1964 rogos.
Hoebiit MK P® He npeaycMaTpuBaeT KapAnHanbHON0 U3MEHEHUs Nopsaj-
Ka rpaXKfiaHCcKoro cyjonpousBofcTBa B Poccuiickoin degepaunnm n coxpaHset
MPEEeMCTBEHHOCTb B OTHOWEHUN 60MbWIMHCTBA WHCTUTYTOB npexHero MK
PC®CP. B T0 e BpeMsi B HEM COAEPXUTCA MHOIO HOBbIX NofoxeHwuii. MK P®
COCTOWT M3 7 pa3fenos, 4 noapasgenos, 47 rna., 446 craTeil.
Bug rpaxaaHcKoro CyfonpounsBoACTBa €CTb ONpefenseMblii XxapakTepom v
cneundquKor Noanexallero 3awiuTe MaTtepranbHOro mpaBa WM OXPaHAeMOoro
3aKOHOM WMHTepeca npoueccyanbHbll NOPAAOK BO3OYXAEHWS, PacCMOTPEHUS,
paspelleHUs onpefeneHHbIX Fpynn rpaxgaHckux gen. Hosbiii FMK PO cyuie-
CTBEHHO paclupun nepeyeHb BUAOB CYAOMPOU3BOACTBA, K KaKOBbIM crefyeT
OTHOCUTb:
1) u1cKoBOe NPOU3BOACTBO;
2) npuKasHoe NPOWM3BOLCTBO;
3) npou3BOACTBO NO AefiaM, BO3HUKAKOWMM M3 Ny6ANYHO-NPaBOBbLIX OT-
HOLLUEHWI;

4) ocoboe Npou3BOLACTBO;

5) npous3BOACTBO NO Aenam 06 ocnapvMBaHWMMN pelleHnii TPeTeliCKNX CyA0B
M 0 Bblfjaye UCMONHUTENbHBLIX NNCTOB Ha MPUHYAUTENbHOE UCMOSIHEHNE
pelleHunii TpeTeiCKUX CyoB;

6) nNpou3BOACTBO C y4yacTUEM WHOCTPAHHbLIX NiUL, B TOM 4ucne W fAena

0 MPU3HAHWW ¥ NPUBEAEHUN B UCMOSTHEHWNE PelleHUd NHOCTPaHHbIX CYy-
[,0B ¥ MIHOCTPaHHbIX apbUTPaXKHbIW peLleHnid;

7) nNpoW3BOACTBO, CBA3@HHOE C UCMOMHEHMEM CYAebHbIX MOCTAHOBAEHWIA

¥ NOCTAHOBNEHWI NHbIX OPraHoB.

OCHOBHbIM W Hanmbonee pacnpocTpaHeHHbIM ABMAETCSA MCKOBOE CYAONpoO-
M3BOACTBO, B MOPALKE KOTOPOro paccmMaTpuBatoTCA fena, CBA3aHHbIE CO CMOPOM
0 npase. pouecc Mo MenCcKoBbIM BUAaM CY[OMNpPOM3BOACTBA OCYLLeCTB/seTCA
TakXXe Mo 3TUM NpasusiaM, HO C HEKOTOPLIMU U3BATUAMU WU AOMONHEHUAMMN,
YCTAHOB/EHHbIMU CreunanbHBIMU HOPMaMU,

Cragusa npouecca - ero onpefjesneHHas yactb, 06beAHEHHasA COBOKYMHO-
CTblO MpoueccyanbHbiX AeACTBUIA, HanpaBfieHHbIX Ha AOCTUXEHWE camoCTof-
TenbHOIW (OKOHYaTeNbHOW) uenu. IpaxaaHCKUA npouecc AeNnTCs Ha Cnepyto-
e ctaguu:

* MPOU3BOACTBO B Cyfie MEPBOW UHCTaHLUMK (pa3peLleHmne Aena no CyLecTBy);

* NPOU3BOACTBO B Cyfle BTOPOA MHCTaHUMK (KaccaluMoHHOe Wau anennsaum-

OHHOE MPOM3BOACTBO NO MEPeCMOTPY NOCTAHOBEHWIA, He BCTYMWUBLUMX

B 3aKOHHYIO CuUy);

* Hafi30pHOE NPOM3BOACTBO (MO NEPecMOTPY NOCTAHOBAEHWIA, BCTYNMUBLUNX

B 3aKOHHYIO cuny);



* NPOM3BOACTBO MO MEPECMOTPY CUMUTABLUMMUCH 3aKOHHbIMWU U 06OCHO-
BaHHbIMW PeLUeHWI, BCTYMUBLWINX B 3aKOHHYI CWU/Y, MO BHOBb OTKpbIB-
LWMMcs 06CTOSTENbCTBAM;

* UCMONHNUTENBHOE NMPOW3BOACTBO (He BCEMM aBTOpPaMU MpU3HaeTcs B Ka-

UecTBe CTafuu npoLiecca).

MpaBocyaue Mo rPaXAaHCKUM [ienaM OCYLLecTBAsieTCs B OnpefeneHHoM
3aKOHOM npoueccyanbHOn (opme, Nof KOTOPOK creayeT MOHUMMATb CUCTEMY
Tpe6oBaHWii, NpaBWf, NPUHLUMOB, 3aKPEM/IEHHbIX HOPMaMM FPaXAaHCKOro
npoueccyanbHoro npaea. poleccyanbHas thopma o6ecneunBaeT paBHble Mpa-
BOBble rapaHTUM 3aKOHHOCTW pa3pelleHus cnopa. [1s npoleccyanbHoi Gopmbl
XapaKTepHbl CNefyioLine YepTbl:

e TMOPSAOK PacCMOTPEHUS W paspelleHns fen CTPoro onpefesieH HopMma-
MM TpaXAaHCKOro npoLieccyanbHOro npaea;

* 3aMHTEpecoBaHHble B UCXOAe Aena Nnua Mob3ylTcs MpaBOM y4yacTBO-
BaTb B pa3bupaTenbcTBe Aena W 0TCTaMBaTb CBOUM MpaBa U UHTEPECHI HA MPUH-
uMnax paBHONPaBUs 1 COCTA3aTeNbHOCTH;

+ Ccyae6HOe peLieHUe Mo Aeny [O/MKHO GbiTb OCHOBAHO Ha (hakTax, ycTa-
HOBNEHHbIX B CyAe6GHOM 3acefjaHWu Npu MOMOLLW 40Ka3aTeNbCTB, W COOTBETCT-
BOBaTb 3aKOHY.

TEMA 2.
MpuUHUNNBbI TPa>kAaHCKOro rnpotleccyasnbHOro npasa

MpuHUMNaMM rpaxhaHCKoro npoLeccyanbHOro rnpasa HasblBalOT PyHAa-
MEHTa/bHbIe MOJIOXEHWS, OCHOBOMNOMAaraloLwme npasoBble UAen, 3aKpenneHHble
B HOpMax npasa. MpUHLMMbLI TECHO B3aMMOCBS3aHbl M 06pasyloT OfHY NOMMKO-
npaBoBYO CUCTEMY. TONbKO B3ATble BMECTE B KayeCTBe CUCTEMbI OHW XapakTe-
puU3yl0T rpaXkgaHCKoe npoLeccyanbHoe NpaBo Kak yHAAMeHTalbHY 0Tpacib
npasa 1 onNpefensatoT Ny6NNYHbIA XapakTep CyA40onpoun3BoACTBa.

B HayKke rpaxfaHckoro npouecca npuBoAATCA pa3IMyHble KPUTEpUK Kiac-
cumKaumm NpMHUMNOB. B KayecTBe camoro o6Liero oCHOBaHMA Kiaccumiuka-
LN MPUHATO BbIAENATL XapakKTep HOPMAaTUBHOIO UCTOYHMKA, B KOTOPOM 3aKpe-
MJEHbl NPUHLMNBI (B CBA3WN C 3TUM BbILENAIOT: KOHCTUTYLMOHHbIE MPUHLMUMbI U
MPUHLMMbLI FpaXAaHCKOro Cyfonpon3BoACTBa, 3aKpernfeHHble 0Tpac/eBbiM 3a-
KOHOJaTeNbCTBOM), a Takxke 06/1acTb AeiicTBMA npuHuMna (N0 3TOMY OCHOBa-
HWIO pas3nnyatoT 06LLenpaBOBble, MeXOTpac/ieBble U CNeLupuyeckne NPUHLK-
Nbl FpaXKAaHCKOro npowecca).

MK P® getannsnpyeT opraHnsauMoOHHbIE NPUHLKUMbLI NPaBoOCyAuA, 3aKpe-
nneHHsle B KoHCcTUTYUU PP (MPUHLUNLI OCYLLECTBNEHNSA NPaBOCYAUSA TONLKO
CYAOM, He3aBUCMMOCTM Cyfeil Npy OCYLLecTBAEHUN NPaBOCYAUSA, NPUHLUN A3bl-
Ka Cy[onpoun3BOACTBa, MMAacHOCTU U T.4.), U 6a3mpyeTca Ha PeflepaibHOM KOH-



CTUTYUMOHHOM 3akoHe oT 31 gekabps 1996 r. «O cyge6Holi cucteme B Poccuii-
cKoli depepayum».

MpUHLMN 3aKOHHOCTM O3HayaeT, 4TO MpuU3HaHWe, cobniogeHne u 3awuTa
npaB u cBo60j 4enoBeka W rpaxgaHuHa - 0643aHHOCTb rocyjapctea, a Aes-
TENbHOCTb B TPaxaHCKOM CYAONpPOWU3BOACTBE [O/HKHA OCYLLECTBAATLCA Mpu
CTPOrom Co6/104EHNN 3aKOHa.

MpuHUKMN paBHOMpaBMA 03HaYaeT pUaMYecKoe N HaKTUYECKOe PABEHCTBO
BCeX CYObLEKTOB MpaBa nepef 3aKOHOM, B COOTBETCTBUM C MPUHLMMNOM paBeHCT-
Ba CTOPOH CTOPOHam npouecca NpeaocTaBnAlTCA OAMHAKOBbIE MpoLeccyanb-
Hble BO3MOXHOCTW B BbI6OpEe NpoueccyanbHbiX CPefCTB U MOLeneli MOBefeHNs.

MpuHUMN A3blka CyA0NPON3BOACTBA B Poccuiickoil defepanmm 03Hauaer,
4TO CY[OMNPOM3BOLCTBO BEAETCA HA PYCCKOM fA3biKe, a B pecnybamkax B cocTaBe
P®, aBTOHOMHbIX 06pa30BaHMAX - Ha A3blKe pecny6/iMKW, aBTOHOMHOro o6pa-
30BaHMA WKW Ha A3blke BOMbLUMHCTBA HaceneHWa AaHHOW MecTHocTW. Jlvua,
yyacTByloULMe B fefle U He BNafetoLine Takum A3bIKOM, BNpaBe NMpurnacutb ne-
peBoAuMKa. Takum 06pa3om, NPMHLMN A3blKa CY40MNPOM3BOACTBA 3aK/oyaeTcs
B IOPUAMNYECKON 06ecnevyeHHOCTH y4yaCcTHMKaM Mpolecca, He Bnajelowmm A3bl-
KOM, Ha KOTOpPOM BefeTCA MPOM3BOACTBO, Y4aCTBOBATb B NPOLECCYasibHbIX Ael-
CTBMSAX, peann3oBbiBaTb CBOU NPaBOMOYMNSA, UCNONb3YS CBOW POAHOW A3bIK.

B HayuyHOW npoueccyanbHOW nuTepaType 3a4acTyl FacHOCTb, UM ny6-
NUYHOCTb, ONpefenseTca Kak nMpaBo NPUCYTCTBMS MOCTOPOHHWUX MWL, B 3ae Cy-
LebHoro 3acefjaHus A4ns 03HaKOMJ/IEHWS CO BCeM Mpoucxogawmm. [lymaeTcs, 4To
TaKoi 06LWEeNnpPUHATBLIA MOAXO0A K MOHMMAaHWIO NPUHLMNA FNacHOCTW He Bblpa-
XaeT ero UCTUHHOM CcylHOCTU. [NacHOCTb - 3TO JOCTYMHOCTb AN CBeAeHWs
LWMPOKMX Macc 06LLeCTBEHHOCTN UH(OPMALUM O AeATENbHOCTM TeX WAN UHbIX
OpraHoB, Nuu, opraHmsaumii. Cofep>xaHWeM MpUHUMNA FNacHOCTU SBASeTCS
npaBOBO MexaHW3M peann3aluu 3TOro NpUHUMNa: NpucyTcTBMue Ny6amMKn B 3a-
ne cyfAa, BO3MOXHOCTb LUMPOKOFO OCBeLLeHUA npouecca cpeicTBAMM MaccoBOM
nHpopmauuu. CneayeTt yunTbiBaTb UCKNIOYEHUSA U3 3TOMO MPUHLMNA, YCTaHOB-
NeHHble cT. 10MMK PO.

MpuHUMN opManbHOW (CynebHOI) UCTUHBI 03HaYaeT TpeboBaHNe K Cy6b-
eKTaM npouecca NpPUHATb BCE Mepbl 415 BbIACHEHWUSA AeCTBUTENbHbIX 06CTOA-
TeNbCTB fAeNla, a TakxKe BCHO CUCTEMY NpoLeccyanbHbiX CPeACTB U rapaHTuii,
obecneynBaloLWMX BbIHECEHWE NPaBOCYLHOrO peLieHns. B HacToslee Bpems
60/MbWMHCTBO aBTOPOB OTKa3blBalOT MPUHUWUMY O6GBLEKTUBHOW MCTWUHbLI B NpPWU-
3HaHWUKN, He OTHOCHA €ro K Ymciy NPWHLMNOB TPaXAaHCKOro M apbuTpaxHoro
npouecca. Takasa mepemMeHa BO B3rnsfax Bbl3BaHa U3MEHEHWAMW B NpoLeccy-
afbHOM 3aKoHOfaTenbcTBe. Tenepb 3aKOHOAATENb HAaMPAMYIO He CTaBUT nepeq
CYLOM Lenu ycTaHOBUTb O06BEKTMBHYH WCTUHY MO fefly, a TakXe He npejoc-
TaBNseT cydy npoueccyanbHble cpeAcTsa, obecneynBatoLLme ycTaHOBEHNE UC-
TUHbI: cyf 60nee He 06513aH BOCMOMHATL yNyLlIeHWs CTOPOH, He BMpaBe MO CBO-
el MHuumaTMBe cobMpaTb AOKa3aTenbCTBa, BbIXOAWTb 3a Mpefesnbl MCKOBbIX
TpeboBaHW 1 T.4. HOBOe cogepxxaHne MPUHLMNOB COCTA3ATENILHOCTU U JUCMO-



3UTUBHOCTM B IpaXKAaHCKOM NpoLecce BNeYyeT U3MEHEHWE MOHMMaHUA MPUHLN-
na 06beKTUBHON UCTUHbBI U NPaBOBbIX CPEACTB €ro peannsayuun, 4To NO3BONSET
B COBPEMEHHbIX YCNOBUAX 0603HaUYNTb €ro Kak NpUHUUMN hopManbHON UCTUHBI.
Mpu aTom CcyA ocTaeTcs efWHCTBEHHbIM CyO6bLEKTOM, OCYLLECTBAAIOLWMM opra-
HU3aunio pasbupartenscTsa fena W LefeHanpasieHHoe PYKOBOACTBO NpoLec-
COM, 1 0653aH NPUHATL MEPbl K BbIHECEHWIO 3aKOHHOI0 M 060CHOBAHHOIO pe-
LeHuA.

MpuHuMnuansHbIM MOMEHTOM HoBoro MK P® aBngetca ycuneHue npuH-
LIMNOB COCTA3aTeNIbHOCTU W AUCMO3UTUBHOCTKW, NpeAnonaravwnux akTMBHOCTb
CTOPOH M B HamboMblled CTeneHN NPUCYLLUX COCTA3aTeNIbHOW cucTeMe Npaso-
Cyamsa, pacnpocTpaHeHHOW B CTpaHax aHrN0CaKCOHCKOW MpaBOBOM CUCTEMBbI.
CocTA3aTeNbHOCTL 03HAYaeT, YTO NPOLECC NMPOTEeKaeT B POPMe NpoLeccyasnbHo-
ro NpoTMBOBOPCTBA CTOPOH flena, B CBA3W C YeM 3auMHTepecoBaHHble nuLa 064-
3aHbl CAMOCTOATENbHO MNPEeACTaBNATb [40Ka3aTeNbCTBa (PaKTOB, HA KOTOPbIE OHU
ccolnatoTes. PaspelweHne nio6oro sonpoca, BO3HMKAKOLLEro No Xo4y npouecca,
BO3MOXHO TO/IbKO Ha OCHOBE BCECTOPOHHErO ero 06CYXXAeHUA BCemMu nuuamu,
yuyacTBylowWwmMMK B Aene. B camom o6wem Buge 4UCNO3UTUBHOCTb MOXHO Onpe-
JennTb Kak cBOGOAY pacnopsXeHUs CBOMMMU MaTepuanbHbIMKU npaBamMu u nNpo-
LeccyanbHbIMU CpefCcTBAMU ANA Cy6bEKTOB NPaBOOTHOLIEHWS B LeNaX 3aluThl
CBOMX MpaB W OXPaHsAeMblX 3aKOHOM WHTEPEecOB MOCPEACTBOM BO30YXAeHUS,
ABVDKEHWA fiena co CTafunu Ha CTaAunio 1 npekpatieHuns npotecca.

OpHako B pgeiicteytowem MK P®, kak n B ctapom MK PCPCP, npuH-
LUnbl COCTA3aTENLHOCTU W LUCMO3UTUBHOCTU HE CYLLECTBYIOT B «YUCTOM BU-
[e», a 0OrpaHNYMBaloTCA BOCNONMHUTENbHBIMU (PYHKLMAMK cyga. Cyn, coxpaHsas
He3aBUCUMOCTb, 0OBEKTUBHOCTL U BECNPUCTPACTHOCTb, OCYLLECTBNAET PYKOBO-
[,CTBO NPOLLECCOM, pas3bsACHAeT NnLam, y4yacTBYOLWMUM B Jefie, X npasa u 06s-
3aHHOCTU, MpeaynpexpjaeT 0 MOCNefCTBUAX COBEpLUEHWUS UMW HECOBEpPLLEHUS,
npoueccyanbHbIX [eACTBUIA, OKasbiBaeT COAENCTBME B peanusauum ux npas.
lMpy 3TOM MPUHLMUN COCTA3ATENbHOCTU [O/DKEH COYeTaTbCA C MPUHLMMOM pa-
BEHCTBa, CO3AaM0LMNM NPesnocbiNKK AN8 TOro, 4To6bl CTOPOHbLI B YC/IOBUAX pe-
anbHOW COCTA3aTeNIbHOCTY MMeNu (PaKTUYeCKn paBHbIe NMPaBOBble BO3SMOXHOCTM
3aWnTbl CBOUX WMHTEPeCOB. [laHHble MONOXEHWSA Hawn oTpaxeHue B CT. 12
MK P®.

MpuHuMn ycTHOCTM cype6HOro pasbupatenbcTBa 3akpenneH B CT. 157
T1K P®, 4yTo 03HauyaeT YCTHYK (OpMy BOCMPUATUA WHGPOPMaLUKU CYyLOM U
yyacTHUKaMy npouecca. MUcbMeHHbIe flokasaTenbcTBa 0653aTenbHO Ornaia-
I0TCA B XO/e UX UCCNef0BaHMA B cyeOHOM 3acefiaHnu. YcTHaa opma cosep-
LWEeHNs npoLleccyanbHbIX AeACTBUIA 06yCNOBNMBaET HEOBXOAUMMOCTL (huKcaLmm
B MWCbMEHHOM BWAe CBeEeHWA O MPOBEfEHHbIX MPOLEeCcCcyanbHbIX AeRCTBUAX W
nx pesynbTtarax, noatomy ct. 230 MK P® pernameHTUpyeT nopsagok COCTaB-
NEeHns NpoToKoNa.

MpuHUMN  HenmpepbiBHOCTW  0O3HayaeT, u4TO cyfebHOoe 3acefaHume
Nno KaXfoMy Jeny JOMIXHO NPOUCXOAUTb HerpepbIBHO, KPOME BPeMeHU Ana OT-
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AbIXa. TonbKo Npu co6n04eHUN AaHHOTo MPUHLMNa HpopMaLKUA, NoNyYeHHas
B XOfie mpoLecca, MOXET COXPaHUTLCA B CO3HAHWM CyfibW, YTO MNO3BOAUT Mnpa-
BU/MIbHO OLEHUTb [0Ka3aTenbCTBa MOJ HEMOCPefCTBEHHLIM BMeYaT/NEHNEM.
[lo oTnoxeHuna fena NM60 BbIHECEHUA MOCTAHOB/IEHUA CYA HE BMpaBe paccMmar-
puBaTtb Apyrue gena. B kauecTBe UCKNOYEHUA U3 3TOTO NMPUHLMNA CEefyeT Ha-
3BaTb BO3MOXXHOCTb COCTaB/IEHUS MOTMBMPOBAHHOIO PeleHns B CPOK He 6onee
5 fHel c MOMeHTa NPOBO3rNalleHns pe3onoTUBHOM YacTh (cT. 203 MK P®).
MpuHUMN HeNnoCpPeACTBEHHOCTM 03HAYaeT, YTO Cyfbf,, paccMaTpuBatoLLnii
feno, 0643aH MYHO BOCNPUHUMATL CoOBpaHHble Mo Aeny AokasaTenscrsa. B co-
oTBeTCTBUM €O cT. 157 MK P® npu 3ameHe cyabu pa3bupatenbCTBO Aena Ha-
YnHaeTca cHavana. Vcknwouenua: cypebHole nopyyeHus (c1. 62-63 MK P®),
obecneveHne goKasaTenbCTB A0 BO36YXaeHMA gena B cyge (cT. 64-66 MK Pd),
[0Npoc ABMBLUMXCA CBMAETENEN npu oTnoxeHun gena (ct. 170 FMK P®),

TEMA 3.
Fpa>kgaHcKMe npoueccyasibHble NPaBOOTHOLEHUS
N X CYyBbEKTbI

MpaxfaHCcKne npoueccyasibHble NMPaBoOOTHOLEHUS -- 3TO YPEerynmpoBaHHble
HOpPMamMu rpaxjaHCKoro npoueccyanbHOro rnpaea OTHOLEHUA, BO3HMKaloLiMe
B NEpuof feATe/NlbHOCTWM CyAa No OTMPaB/IEHWNIO NPaBOCYANA MeXAy CYyLOM U
yyacTHUKaMun rpaxjaHckoro npouecca. Cyfonpou3BoACTBO MO paspelleHunto
KOHKPETHOr0 rpaXAaHCKoro fena - BCerga C/r0XHas CUCTEMa NPaBOOTHOLLe-
HWIA, COCTOALLAA U3 efUHUYHbIX 3/IEMEHTaPHbIX NPaBOOTHOLEHWA TUNA «CYA -
ncTel», «Cyfi - CBUAETENb», «CYA - 3KCMepT» WU T.M. MNMpeanocbinKamm BO3HUK-
HOBEHWA TpaXKAaHCKNX NPoLeccyasnbHbIX NPaBOOTHOLIEHNIA ABAAIOTCA: Hanuume
HOpMbl MpaBa, NpeaycMaTpuBaloLLeli BO3MOXHOCTb BO3HWKHOBEHWUSA AaHHOrO
NpPaBOOTHOLLEHWSA, & TakXe npoLeccyanbHas MNPaBOCNOCO6HOCTb CY6bLEKTOB,
BCTynawLwmnx B faHHoe npaBooTHOLWeHne. OCHOBaHMEM BO3HWKHOBEHWSA, U3Me-
HEHWSA W NpeKpaweHns npoLeccyanbHblX MPaBOOTHOLEHWI ABNAOTCA npoLec-
cya/ibHble Opuanyeckmne GakTbl, T.e. hakTbl, C KOTOPbIMW NpoLeccyanbHblil 3a-
KOH CBfi3blBAET HACTyMn/eHne Kakux-n1bo npaBoBbIX nocneacTsumin (cT. 216 MK
P® npegycmaTpuBaeT BO3MOXHOCTb MPUOCTaHOB/IEHWUA MPOU3BOACTBA MO feny
BC/MIEACTBME HAXO0XAEHWUSA CTOPOHbI B Ne4e6HOM yupexieHuun), aeiicTBua cyga u
YYaCTHWKOB fiena, CoBepLIaemMble B nMopsagke, npefyCMOTPEHHOM HOpMaMU Mpasa.

Cy6beKTbl rpaX4aHCKMX MpPOLeccyanbHbiX MPaBOOTHOWEHNA [enaTcs
Ha fiBe rpynmnbl:

1) cyp, kak o06f3aTenbHbll Cy6beKT MpoLeccyanbHbiX NPaBOOTHOLIEHWIA.

B pelicteytowem MK P® cyuecTBEHHO W3MEHWUANCL MONOXEHUSA, Ka-
calolmecsd cocTaBa Cyfa, a Takxe NpuHLMNa COYeTaHUA eAnUHONNYHOrO
N KONMernanbHoro paccMoTpeHus rpaxgaHckmx gen. FMMK PC®CP npe-



AycmaTpuBan KonnernanbHoe paccMOTpeHue fAen CyfoM MepBOi WH-
CTaHLMWN B cOCTaBe CyAbM W ABYX HApOAHbIX 3acefarteneii. Temepb WH-
CTUTYT HapofHbIx 3acegateneit us NMMK P® ucknwoueH. CornacHo CT. 7
MK P® Bce gena B cyae NepBOil MHCTaHL MM pacCMaTpMBalOTCs Cyabei
eAVHONNYHO, 33 UCK/TIOYEHNEM CNyYaeB, NPAMO npefycMOTpeHHbIX MK
P® 1 vHbIMKU (hefepafbHbIMN 3aKOHaMK (Hanpumep, npu pacpopmMupo-
BaHWW 136mpaTenbHON KOMUCCUW, KOMUCCUM pethepeHayMa), Korja gena
paccmaTpuBalOTCA KOJI/IErnanbHO B COCTaBe TPexX MpodeccuoHanbHbIX
cydei. paxpaHCKue gena B CyfaxX KacCauMOHHOMW W HAA30pHOW WH-
CTaHUWI Cyfbl paccMaTpuBalT KoanernanbHo. Muposble cyfbn B Poc-
cuiickoit ®depepauun ABNAIOTCA CyAbAMU 06LLEA OpUCANKUNN CYObek-
ToB P® 1 BXOAAT B efuHYyl0 cyfebHyw cuctemy Poccuiickoin depepa-
ummn. MonHomoums, NOpAfoK AeATeNbHOCTM MUPOBLIX CyAei 1 nopsgok
€03[aHuNA AO/MKHOCTE MUPOBLIX CyAei ycTaHaBnmBaTCa KOHCTUTYUN-
el P®, 3akoHOM 0 cyfebHOI cucTeme, MHbIMW (hefepanbHbIMU KOHCTU-
TYLMOHHbIMY 3aKOHaMu, B T.4. 3aKOHOM O MUPOBLIX CYAbAX, a NOPsALOK
HasHauyeHua (M36paHuns) N fesTeNbHOCTU MUPOBLIX Cyfeil ycTaHaBnWBa-
eTca TaKkxe 3aKOHaMmn Cy6bekToB P®;

2) y4aCTHMKM MpoLecca, KOTOpble B 3aBUCMMOCTW OT CBOE 3amHTepeco-
BaHHOCTU B MCX0fe fena 06beANHAIOTCA B CBOKO OYepefb B ABe rpynnbl.

Jlvya, yyacteytowmne B gene. Jingamu, yyacTByoWMMK B fene, ABNAKOTCA
CTOPOHbI, TPeTbM NuLa, NPOKypop, Nuua, obpawakwlmnecs B Cyd 3a 3awuToi
npa., cB060L M 3aKOHHbIX UHTEPECOB APYTrUX NUL, AU BCTyMatoLline B npowecc
B Lensx fayu 3akn4veHus no OCHOBAHUAM, NPeAYyCMOTPEHHbIM CTaTbAMU 4, 46
n 47 Hactosawero Kogekca, 3asBUTeNn MU Lpyrue 3anmHTepecoBaHHble finua no
fenam ocoboro npou3BoAcTBa M N0 AenaM, BO3HUKAKOLWUM U3 NYy6AUYHBLIX npa-
BOOTHOLLEHWIA.

Nuua, yvyacteylolwme B gene, OTAMYAKOTCA OT APYrMX YYacTHUKOB rpax-
[LaHCKOro mnpotecca TeM, YTO BbICTYnatT OT CBOEr0 MMEHU, UMEIOT CaMOCTOA-
TENbHbIA HOPUANYECKUIA UHTEPEC B pa3pelleHnn Aefla U NpaBO Ha COBEpPLUEHMWE
IOPUANYECKN 3HAYUMBIX JEliCTBUIA OT CBOEr0 UMEHU, UMEKLWMX 3HaYeHne ans
BO3HWUKHOBEHUS, Pa3BUTUA U NpeKpaLleHUs rpaxaHcKoro rnpouecca.

Nuua, yyacTeylouime B gene, MOryT OblTb 3aMHTEPECOBaHbI B UCXO04e Aena
NNYHO (MaTepuanbHO W MpoleccyasibHO), Hanpumep, CTOPOHbI, TPeTbU Nunua,
3a8BUTENN MO fenaM 0coboro Npou3BoAcTBa, NO Aenam, BO3HUKAKWUM 13 ny6-
NIMYHBIX NPaBOOTHOLIEHWNA. 3aMHTEPECOBAHHOCTL B pa3pelleHun gena MOXeT
ObITb TONLKO NpoLeccyanbHol, MM60 NpecnefoBaTb LEean 3ainTbl NpaB U UHTe-
pecoB Apyrux nuy uau obuwecrtsa. Hanpumep, Npokypop u Apyrue nuua, obpa-
LwatoLlmecs 3a 3aWmuToli npas, CBOOOA M 3aKOHHbIX WMHTEPECOB APYrux nu,
UMEIOT APKO BbIPAXEHHYI0 MpoLeccyasibHY0 3aUHTEPECOBAHHOCTb.

Nnua, yyacteywuwue B gene, B cooTBeTcTBUM €O CT. 35 ITIK P® umetoT
npaBo 3HAKOMWUTLCH C MaTepuanamu fena, genaTb BbIMUCKU U3 HUX, CHUMATb
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KOMuwW, 3asBNATb OTBOAbI, NMPefCTaBNATb [OKa3aTe/lbCTBa W Yy4acTBOBaTb B UX
nccnefoBaHum, 3afasatb BOMPOCHI APYrUM nuLam, yyacTByloLW MM B fiefie, CBU-
[eTensm, aKcrnepTam W creyuanuctam; 3asBiATb XofaTaicTsa, B TOM 4ucne
06 nctpeboBaHNM A0Ka3aTeNbCTB; AaBaTb 0ObACHEHMS CyAy B YCTHOW WM MUCH-
MeHHOI (opme; NPUBOAWUTL CBOU [OBOAbLI MO BCEM BO3HMKAlOWMM B X0fe CY-
febHoro pasbupaTenbcTBa BONPOCaM, BO3paxkaTb OTHOCUTE/IbHO XO0AaTaiCTB U
[OBOJOB APYrMX NuL, y4acTBYHOLWMX B fene; o6xanosatb cyfebHble NOCTaHOB-
NIeHUSA 1 NCMONb30BaTb NPefoCTaB/ieHHble 3aKOHOATENbCTBOM O FpaXKjaHCKoM
CY/lONPON3BOACTBE ApPYrue npoLeccyanbHble npasa. Jluya, yyacTsyolne B fe-
ne, AO/MKHbI [O6POCOBECTHO NONb30BATLCA BCEMMW MpUHAANeXal MM UM Npo-
ueccyanbHbiMmu npasamu. B cT. 35 MK P® nepeumncneHbl ganeko He BCe npasa,
KOTOPbIMM MOXEeT BOCMO/b30BaTbCA /IML0, Yy4acTBYlOLee B fJefie, Hanpumep,
npaBo Ha MONYYEHME KOMWUW pelleHns cyfa nuuamu, yyacTBYHOLWWUMWU B [ene,
HO He MPUCYTCTBOBAaBLIMMMU B Cyf[e6HOM 3acefaHuun, B Mopsafke, Npegycmort-
peHHOM cT. 214 TTIK P®.

Nunua, yyacTBytow e B fiene, HecyT npoLeccyanbHble 0683aHHOCTH, yCTa-
HOBJ/IEHHble HacToAwum Kogekcom, fpyrumu defepanbHbIMU - 3aKOHaMMU.
Mpu HemcnonHeHUn npoueccyanbHbiX 0653aHHOCTE HacTynalT NocneAcTBuUS,
npefycMOTPeHHbIE 3aKOHOAATe/IbCTBOM O rpaXkJaHCKOM CyA0MnpOon3BO/CTBeE.

Tak, B cooTBetcTBUM cO CT. 159 MK P® nuuy, Hapywakuwemy nopsagok
B Cy4ebHOM 3acefaHuu, npegcefaTeNbCTBYIOWMIA OT MMeHM cyja 06bABnfeT
npegynpexzeHue. MNMpy NOBTOPHOM HapyLleHUW MNopsAKa NuLo, yvacTsyloLlee
B flefle, UK ero npeacTaBuTeNlb MOTyT 6bITh YaneHbl U3 3ana cyfebHoro 3ace-
[aHNA Ha OCHOBaHMMW OMpefeneHns cyjda Ha Bce Bpems cyaebHOro sacefaHus
UKW YacTb ero. B nocnegHem cnyyae npeAcefaTensbCTBYOWMA 3HAKOMUT AnLO,
BHOBb [AOMYLLEHHOe B 3an 3acefaHus, C NpoueccyanbHbIMW AeiCTBUAMM, CO-
BEPLUEHHbIMW B €ro OTCYTCTBME. [paxkgaHe, NpUCYTCTBYOWME B CyJebHOM 3a-
ceflaHMun, 3a MOBTOPHOE HapylleHWe nopafka YAanaAwTcs N0 PacrnopsaxXeHWo
npefcefaTenbCTBYIOLLETO U3 3ana 3acefjlaHus Cyfa Ha BCe Bpems cyaebHOro 3a-
cefaHua. Cyp Takxe BMpaBe HAN0XWTb Ha WL, BUHOBHbLIX B HapyLlUeHWW no-
pagka B cyfebHOM 3acefiaHum, wTpad B pasmepe f0 10 yCTaHOB/EHHbIX (efe-
panbHbIM 3aKoHOM MPOT.

CornacHo cT. 99 I'MK P® co cTopoHbl, HeA06POCOBECTHO 3asiBMBLUEN He-
OCHOBATE/IbHbIA NCK MW CMOP OTHOCUTENbHO UCKa NM60 CUCTEMATUYEeCKM Mpo-
TMBOLENCTBOBABLUE NPaBUIbHOMY W CBOEBPEMEHHOMY PAcCMOTPEHWIO M pas-
peweHunto gena, CyA MOXeT B3bICKaTb B MOMb3Y APYroi CTOPOHbI KOMMEHCALMI0
3a (DaKTUYeCKyH NOTeplo BPEMEHWU. Pasmep KOMMNEHcauuu onpegenserca Cyfiom
B pasyMHbIX Mpefenax v ¢ y4eTOM KOHKPeTHbIX 06CcToATeNsCTB. Mpu Heucnosn-
HeHWUW npoueccyanbHbiX 0643aHHOCTEA NOCNEACTBAA MOFYT HacTynaTb B Buie
He TONbKO LWTpaoB, HO U APYrMX HebNaronpuATHbIX NocneAcTBuil. Tak, co-
rnacHo 4. 1ct. 68 MK P®, ecnu cTopoHa, 0653aHHas f0Ka3biBaTb CBOW TPebo-
BaHWA U BO3paXeHWsA, yAepXWBaeT HaxXofALLMecs y Hee [oKa3aTenbCTBa W
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He npejcTaBnseT ux cyfy, cyf Bnpase 060CHOBaTb CBOW BbIBOAbl 0OBLACHEHUAMU
[pYTOi CTOPOHBI, a CNeAoBaTe/IbHO, ¥ NPUHATL PELEHUE B NO/b3y NOCNEAHEN.

MHble yyacTHUKM npouecca uauM nuua, cogecTByOLW e NPaBoCymIo.
K TakoBbIM CfieayeT OTHOCUTb CBMAETeNel, 3KCNepTOoB, CMeLMaancToB, Nepeso-
funkoB. OHU He 3aMHTepecoBaHbl B Ucxofe Aena. MNMepedeHb UX npas 1 0643aH-
HOCTel COAEPXWUTCA B Le/IOM Psife HOPM, pPernameHTUpYHLWMX npouesypy mx
yyacTus B gene. Hanpumep, npasa v 0683aHHOCTU CBUAETENs npedycMarpuBa-
toTcs cT. 69-70, 176-180 MK P&,

CnepfyeTt yyecTb, YTO AUCKYCCUOHHBIM OCTaeTca BOMNPOC O MecTe cyfAebHO-
ro NpeAcTaBUTENs CPefM yKasaHHbIX rpynn cy6bekToB. 3akoHopjaTenem 3ToT
CyOBLEKT He BK/IKOUEH B COCTaB /UL, NepeyucneHHbix B cT. 34 MK P® B kaue-
CTBE UL, yyacTBYHOLWMX B Aene. HopMbl, pernameHTupytowe yyactme B npo-
Lecce npeacTaBuTens, pacrnosaraloTca B OTAenbHON rnaee 5 MK P®. Mpea-
CTaBUTENIN CTOPOH W APYrUX NinL, y4yacTBYIOLWNX B A4ene, BbICTYNalT He OT CBO-
ero MMeHu W peann3ytoT B OCHOBHOM Te XK€ Mpasa, 4TO W Nnua, yyacTeyrowue
B fieNe, B Npeaenax npefocTaBAeHHbIX UM MOHOMOYWIA, Of4HAKO NpeAcTaBUTENN
OCYLLEeCTBAAT AEACTBUS OT UMEHW W B MHTepecax npefcTaBnsiembix. MpuHu-
Masl BO BHUMaHMeE Lefb UX y4acTus B gefie, y NpeacTaBUTeNieli MOXXHO OTMETUTb
Ha/nnyme npoueccyanbHOro UHTepeca B fene.

TEMA 4.
CTOpPOHbI B rpa>kJjaHCKOM Mpotlecce

CTOpOHbI B FPaAaHCKOM MpPOLecCe SBASOTCA OCHOBHbIMU y4yacTHULAMM
MCKOBOTo Npou3BoAcTBa. CTOPOHLI - 3TO y4yacTByHOLUME B fiefie AnLa, Crop Ko-
TOpPbIX O NpaBe WM 3aKOHHOM WHTEpece Cyf AO/MKEeH PaccMOTpeTb W paspe-
WwnTb. WcTey - 3To nMuo, o6paljalolleecs B cyd, MG60 MU0, B 3alMTy NpaB U
3aKOHHbIX MHTEPECOB KOTOPOro BO3GYXAEHO TpaXAaHCKoe [efno WHbIMW nnua-
MM, YKa3aHHbIMMW B 3aKoHe. OTBETUMK - 3TO /IMLL0, KOTOPOE CYZi0M MpPUB/EKaeTcs
B FPaXAaHCKMiA MpoLecc B KauecTBe NPeAnonaraeMoro HapyluiuTens npas U 3a-
KOHHbIX UHTEPECOB UCTLA A/l OTBETA NO NPebsB/EHHOMY UCKY.

Mpu3HaKkamMu CTOPOH ABSIOTCSA:

e MaTepuasibHas 3aMHTEPEeCOBAHHOCTb B paspeLleHny Cnopa;

e npoueccyanbHas 3aMHTEPECOBAHHOCTb B BbIHECEHWUU 61aronpusiTHOro

peLueHus;

*  BBICTYMNJIEHWE B 3aLUTY CBOMX CYGbEKTUBHBIX MPaB 1 OT CBOEF0 UMEHMU;

e Ha HWUX PacnpocTpaHsieTcs MaTepuanbHO-NPaBOBas CUa PELLEHUS;

e HeceHWe pacxofoB Mo Aeny.

B KauecTBe UCTLOB MM OTBETYMKOB MOTYT BbICTYNaTh MLa, 06nagaroLue
rpaXkjaHcKoli mpoleccyanbHO NpaBOCNOCOGHOCTLIO. 11l TOro YTO6bI (hakTu-
UecKM OCYLLECTBMATb NpaBa WCTLA M OTBETYMKA B CYAe WU MOPYYNUTb BefeHUe
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fena npefcTaBuTento, Heobxoaumo o06nagaTb rpaxAaHCKoW mnpoLeccyanbHoi
[leecnocobHOCTbI0. B NMpoTMBHOM criyyae 3TM (DYHKLMM OCYLLECTBNAET 3aKOH-
Hbli NpeacTaBuUTeNb.

j Mopf rpaxgaHcKol npoueccyanbHOW MPaBOCNOCOGHOCTHIO NMOHMMAKT YC-
TAHOB/IEHHYIO 3aKOHOM CMOCOGHOCTb WMETb TpaXaHCKWE MnpoLeccyanbHble
npasa U 0643aHHOCTW, T.e. CMOCOOGHOCTb ObITb YY4ACTHUKOM TpaXKjaHCKUX Mpo-
LeccyanbHbiX OTHOWEHNA. [paXxAaHCKOW npaBOCNOCOGHOCTbO 06najatT
He TONbKO rpaxjaHe v lpuanydeckue nuua, Ho Takxxe opraHusaumm 6e3 obpaso-
BaHWA rOpuanyeckoro nuua. Tak, B rpaXAaHCKOM npouecce MOryT yyacTBOBaTb
TPYLOBble KONNMEKTUBbI, & TaK)Xe 06l eCTBEHHbIe 06bejuHeHNA G axaaH, He 06-
nafawolwme ctatycom topugmyeckoro nnua. CK P® (n. 1ct. 70) npegycmarpu-
BaeT yyacTue B mpoLiecce Mo fefam O SIMWEHNUN POAUTENLCKUX MpaB TakKux op-
raHusaymin, Kak KOMUCCUM MO AenaM HecOBepLUEHHONETHUX. Takxe BO3MOXHO
yyacTue B rpaxfaHCKoOM MpoLecce OopraHOB YMpaBfeHWsA, KOTOpble He Bcerfa
06nafalT CTaTycoM HOPUANYECKOTO NnLa.

/TpaxfaHckas npoueccyanbHas nNpaBoCNOCOBHOCTb Yy rpaxAaH BO3HWUKAET
C POXAEHNA W MpeKpaLaeTca CMepTbio, Y IOPUANYECKUX UL, - C MOMeHTa ro-
CY[apCTBEHHON perucTpayuu, a NpekpalyaeTcs npu BHECEHUU B FOCYAapCTBEH-
Hbll pPeecTp PUANYECKNX NUL, CBEEHWA 0 NNKBMAALMU WAU peopraHusauumn
ropuamnyeckoro nuua. |

(Mop rpaxpaHckoi mpoueccyanbHON Aeecnoco6HOCTbIO MOHMMaeTcs Cno-
CO6HOCTb IMYHO OCYLLECTBNATL NpoLeccyanbHble npasa, BbINOMHATL 0683aHHO-
CTW W MopyyaTtb BefeHne fen npefctasutento. HbIMM cnosamum, 310 €CNocoo-
HOCTb ObITb MOMHOMPABHLIM YYaCTHUKOM TPaXKJaHCKWX MpoLeccyasbHbIX Mnpa-
BOOTHOLIEHWI W UMeTb BO3MOXHOCTb CaMOCTOATE/bHO OCYLLECTBAATbL /t06bIe
npefocTaBfisemMble rpaxAaHCKUM NpoLeccyanbHbIM 3aKOHO4aTENbCTBOM MNpasa,
B T.4. NpaBO NPeAbABAATL UCK, y4acTBOBaTb B MpoLecce, 3aaBNATb Xo4aTaicTBa
nta 1

\ paxpgaHckaa npoueccyanbHas [eecnoco6HOCTb BO3HUKAET B MONHOM 06b-
emMe ¢ 18 net, a Tak Xe, KaK ¥ rpaxjaHckas feecnoco6HoCTb, C MOMEHTa BCTYN-
neHuna B 6pak nan npu 06bABMEHUN FpaxiaHuHa, gocturwero 16 ner, noaHo-
CTbIO fleecnoco6HbIM B pe3ynbTaTe amaHcunayun. B cootseTcTBum co cT. 13 CK
Pd Ha TeppuTopun Poccuiickoih ®egepaunn ycTaHOB/IEH 06LLMIA GpayHblii BO3-
pacT - 18 net. OH MOXET ObITb CHUXXEH OpraHaMnW MecTHOro camoynpaBieHus
Mo MecTy XWUTenbCTBa rpaxAaHuHa fo 16 neT Ha TeppuTopmmn BCeil Poccuiickoi
defepauunmn npum Hanuuum ocobbix NpuynH. Cy6bekTbl PP onpegensaoT nopsa-
[0OK 1 yCcnoBus BCTyNnneHns B 6pak nuu, He gocturwux 16 net. Jinua, He foc-
Turwme 16 net, MOryT BCTynatb B 6pak Npu MOMYyYEHUWU COrNacus poanTenei.
HesaBncMMO OT BO3pacTa BCTyn/neHUs B 6pak, 3apermcTpupoBaHHbIil B OpraHax
3anncy aKToB FPaXKAaHCKOro COCTOAHMA, MU0 NpuobpeTaeT MOMHYIO rpaxAaaH-
CKYI0 npoueccyanbHyto 4eecnoco6HOCTb.

MK P® He npefycmaTpuBaeT [efeHUA TPaXAaHCKON MpoLeccyanbHoi
[leecrnoco6HOCTN Ha Takue BUAbl, KaK YacTU4yHas, orpaHuyeHHas n 7.4. Ho B 10
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)K€ BPeMSA yCTaHaB/MBaeTCA pasHblil 06bEM MpoLieccyanbHON AeecnocobHOCTU
B 3aBMCMMOCTM OT BO3pacTa W rpaxAaHCKol AeecnocobHOCTM. Tak, Y4aCTUYHO
feecrnocobHble, T.e. rpaxjaHe B Bo3pacTe oT 14 go 18 net, no obwemy npasuny
He MOryT camy 3aluliaTtb CBOW Npasa B rpaxkjaHCKoMm npouecce. OfHaKo cyq
00d3aH NpuBMeKaTb TaKUX ML, K Y4acTUIO B fienax Mo 3aliuTe CBOUX Npas, CBO-
604 ¥ 3aKOHHbIX WMHTepecoB. B mpouecce OHW MOryT BbICTynaTb B KayecTBe
UCTL,0B, OTBETUYNKOB, TPETbUX NUL, U APYTUX NNL, YHACTBYHOLLIUX B Aene, a Tak-
Xe cBugeteneii. Ho npy aTom B npouecce JO/MKHbI Y4acTBOBaTb UX 3aKOHHble
npeacTaBuTenu, r.e. poAUTENN, YCbIHOBUTENWU UNKN NOMEYNTENN.

B cnyuasax, npeflyCMOTPEHHbIX 3aKOHOM, HECOBEPLUEHHONIETHUE B BO3pacTe
oT 14 fo 18 feT MOryT camu 3aliuLiaTb B CyJe CBOW Mnpasa, B T.Y. NPeAbABATbL
MCK, yyacTBoBaTb B npouecce u T.4. Hanpumep, B cooTBeTCTBUM CO CT. 27 K
P® u rn. 32 1K P® rpaxaaHuH B Bo3pacTe OT !6 4o 18 neT MOXeT 06paTuTb-
ca B Cyf C 3asBfieHMeM 06 06bABNEHUWN ero NOJHOCTLI0 feecnocobHbiM. Co-
rnacHo a63. 2 n. 2 cr. 56 CK P® npu HapyLlleHWM NpaB ¥ 3aKOHHbIX WHTEPECOB
pebeHKa, B T.4. NPU HEBBLINONHEHUN WY MPU HeHaAeXxaleM BbINONHEHWUN PO-
putenamn (OAHMM M3 HUX) 0653aHHOCTE MO BoCnNUTaHMIO, 06pa3oBaHMIO pe-
6eHka nM60 npu 3n10ynoTpebNeHnn poauTeNbCKUMM NpaBaMun, pe6eHOoK Bnpase
CamoCTOsTeNIbHO 06paLLaThCa 3a MX 3alUTON B OpraH OMneky M MONeYnTenbCTBa,
a Mo JoCTMXeHUn Bo3pacTa 14 net - B Ccyd. B aTux cnyyasax HecoBepLUEHHONET-
HMe caMu 3al ML alT CBOW MnpaBa B CYfie, HO CyJ MOXET MPUB/eYb K y4acTuto
B iefle 3aKOHHbIX MpefCcTaBUTeNeil HecoBepLleHHONETHUX. CoBeplueHne Npo-
LleccyanbHbIX 4eACTBUIA OCYLLEeCTBAAETCA CaMUM NINLOM, He JoCcTMrwmum 18 ner.
Kpome TOro, HecoBepLUEHHONETHNIA MOXeT 3aluLiaTh CBOU MpaBa U 3aKOHHbIe
WHTEpPeChl B Cyfie Yepe3 npeAcTaBuTeneid, KOTOPbIX OH BNpaBe ONpeAensiTb caM.

B HeKOTOpbIX C/y4yasaX HECOBEPLUEHHONIETHWE MOTYT CaMOCTOATENIbHO 3a-
lwuwaTe B Cyae npasa apyrux nuy. B cootsetcTBun ¢ 4. 2 cT. 62 CK P® Heco-
BEPLUEHHO/IETHWNE POAUTENN, HE COCTOAWME B 6pake, B C/lyyae POXAEHUA Y HUX
pebeHKa ¥ Npu YyCTAHOB/IEHUM X MaTepuHCTBa U (MM) OTLOBCTBA BMpase ca-
MOCTOATENbHO OCYLLECTBNATL POAUTENbCKMUE MpaBa Mo LOCTUXKEHUU UMW BO3-
pacta 16 ner.

[paxkgaHcKoW npoueccyanbHO [eecnocobHOCTb0 061afaloT He TOMbKO
rpakgaHe, HO ¥ OpraHu3aLumn, B YNCNO KOTOPbLIX BXOAAT NPeXae BCEero opuam-
Yyeckue nuua.

B 60nblWIMHCTBE CNyYaeB CaMW 3aMHTEpPECOBaHHbIe NMLUa - UCTLbI - 06pa-
LWAKTCA B CYA 3a 3aLMTON HapYLIEHHbIX MpaB W 3aKOHHbIX MHTepecoB. OfHaKo
B COOTBETCTBUM C Y. 2 CT. 4 [TIK P® B cnyyasax, NpefyCMOTPEHHbIX HACTOAWMM
Kogekcom, fpyrumu degepanbHbIMU 3aKOHaMW, TpaxjaHCKoe [eno MOXeT
6bITb BO30YXX4EHO NO 3afBNEHWN0 KA, BbICTYNAILWEro OT CBOEr0 UMEHMN B 3a-
WUTY npas, CBOOOA M 3aKOHHbIX UHTEPECOB APYroro nuua, HeonpeaeneHHoro
Kpyra nuL uav B 3alMTy 3aKOHHbIX MHTepecoB Poccuiickoii degepaynm, cybb-
ekToB Poccuiickoii defepaymmn, MyHUUMnanbHbiXx obpasoBaHuii. B uucne nuu,
KOTOpble MOTYT BbICTYMaTb B MHTEpPecax UCTLA, HO OT CBOEr0 UMEHU, B NEPBYIO

16



oyepedb HeO6XOLMMO BblAeNUTb MPOKYpPOPa, & TaKXe rocyapCTBEHHblE U My-
HUUMMNanbHble opraHbl (Hanpumep, opraHbl OMEKW U MONeYnTeNnLCTBa B UHTEpe-
cax JeTeii), a B cnyyaax, NpegyCMOTPEHHbIX 3aKOHOM, - (M3nYeckne u rpugm-
yeckue nuua (HanpumMep, obuecTsa no 3awuTe npas notTpebuTenein). B kayecT-
BE UCTLOB MOTY T BbICTYMaTb He TONbKO TpaXfjaHe W opraHu3auuu, HO W Heon-
pefeneHHbl Kpyr auy (Hanpumep, NoTpebuTenn), a Takxxe Ny6aMyHble 06paso-
BaHUA, OT MMEHW KOTOPbIX BbICTYMAlOT COOTBETCTBYIOLME TOCY[apPCTBEHHbIE
NN MYyHULMNANbHbIE OPraHbl.

CTOpOoHbI 06N1a4at0T TEMU XKE NpaBaMy U HECYT Te XKe 0043aHHOCTU, YTO U
Apyrue nuua, yyacteytolwme B gene (ct. 35, 38 MK P®). Kpome TOro, ectb u
crneumnanbHble Npasa, KOTOPbIMU 061aAal0T TONbKO CTOPOHbI, & UMEHHO: U3Me-
HeHne UCTLOM OCHOBaHWA WU MpeAmMeTa UCKa, YBeIMYeHUe UNN YMeHblleHune
pasMepa UCKOBbIX Tpe60BaHWiA, 0TKa3 OT MCKa, MPaBO OTBETYMKA MPU3HATb UCK.
TO/IbKO CTOPOHbLI MOTYT OKOHUYUTb 110 MUPOBbLIM cornaweHnem. CTOpoHbl 06-
nafalT paBHbIMW MpoLueccyanbHbIMU NpaBaMu U 0693aHHOCTAMM, HUKTO
13 CTOPOH He MMeeT KaKoro-nmbo npoueccyanbHOro npevmyLlecTsa.

B fene MOXET NoABMATLCA MHOXECTBEHHOCTb /UL, KaK Ha CTOPOHe UCTLa,
TaK U Ha CTOpPOHE 0TBeTyMKa. B aTOM cnyyae peyb ngeT 06 MHCTUTYTE npoLec-
cyanbHOro coyvactus. lNMpoueccyanbHoe coy4yactve 06yCnOBNEHO COBNajeHUeMm
mMaTepuanbHO-NpaBoBbIX TPeboBaHWiA UCTLLOB UM MaTepuanbHO-NPaBoBOA 06-
3aHHOCTW OTBETYMKOB. lNMpu3HaKaMu, MO3BOMALIWMNMN OTrPAHNUYNTL MPOLECcCy-
anbHOe Coy4yacTue OT UHCTUTYTA TPETbUX CTOPOH, CYUTAKOTCA OTCYTCTBME NpPO-
TMBOPEUNI MeXY COyYaCTHMKamu, COBMECTMMOCTb MX TpeboBaHUA u BO3pa-
XeHwuii. B cOOTBETCTBUM C 3TUM NpoLeccyanbHOe CoyyacTue Onpefensercs Kak
yyacTue B O4HOM W TOM XXe MpoLecce HeCKONbKWX WCTLOB WAN OTBETYMKOB,
npasa, Tpeb6oBaHUA UM 06493aHHOCTM KO TOPbIX HE UCKNIOYAIOT APYT Apyra.

) Pa3nuyatoT (hakynbTaTMBHOE M 0643aTeNlbHOE NpoLeccyanbHOe Coy4yacTue.
OcHoBaHMeM nocnefHero HasblBalOT MHOXECTBEHHOCTb Cy6bEKTOB npasa Unn
00643aHHOCTW B CMOPHOM MaTepuasbHOM MPaBoOTHOLWEeHUU. I Hao60opoT, OCHO-
BaHWEM (aKyNbTaTUBHOIO MpPOLiecCyanbHOro Ccoy4acTus ABNSETCA OAHOPOA-
HOCTb MaTepuasnbHbIX MPaBOOTHOLIEHWIA, B KOTOPbIX COCTOUT KaXAbld M3 CO-
Y4aCTHUKOB.

3 ITK P® npegycmaTpuBaeT ciyyanm coy4vacTus Ha CTOPOHe ucTua npu 06-
CTOATeNbCTBAX, KOrga:

- YYaCTHMKW NOJSIHOTO TOBapuLLEecTBa MU NOMIHbIE TOBAPULL M TOBapuLLecTea
Ha Bepe CONMMAAPHO HecyT cybCcnanapHyo OTBETCTBEHHOCTb;

- ObIBLUME YYACTHWKW MOMNHOIO TOBapuWLLECTBA W ObIBLIME MOAHbIE TOBA-
puLM TOBapuLLIECTBA HAa Bepe CONMMAAPHO HecyT cybCcuanapHyto OTBETCTBEH-
HOCTb N0 0643aTe/IbCTBAM TOBApPMWLLECTBA, BO3HUKLWMM [0 MOMEHTa WX Bbl6bl-
TWUA B TeYEHMe ABYX /IeT CO AHA YTBEPXAeHUs oTyeTa 0 AeATE/IbHOCTU TOBapU-
L ecTBa 3a rof BblobITUS;



- YYacTHWKM o06uiecTBa C OrpaHWYeHHON OTBETCTBEHHOCTbHD, BHecLIUe
BK/1afijbl He TMOMHOCTbIO, HecyT CONUAapHYt OTBETCTBEHHOCTb B Mpefenax
CTOMMOCTM HeonnayeHHOW YacTn BKAA0B KaX4Or0 U3 y4aCTHUKOB;

- y4aCTHUKM 06LecTBa C LONONHUTENbHON OTBETCTBEHHOCTbLIO CONMAAPHO
HecyT cybcmamapHyto OTBETCTBEHHOCTb CBOMM MMYLLECTBOM B OfWHAKOBOM
[N BCEX KPaTHOM pa3Mepe K CTOMMOCTM UX BKNaf0B, ONpefieNieMoM yupenu-
TeNbHbIMU [OKYMEHTaMM 00LLLeCTBa;

- aKUWOHepbl, He MOMHOCTLIO OMMIATUBLUME aKLWKW, HECYT CONUAAPHYIO OT-
BETCTBEHHOCTb B Mpefenax HeonaayeHHoW 4acTu CTOMMOCTU NPUHAANEeXaLinx
UM aKLuWuii;

- YneHbl MPOU3BOACTBEHHOrO KoonepaTtuMea HecyT cybcuamnapHyto OTBeT-
CTBEHHOCTb B pa3Mepax u nopagke, npefycMoTPeHHbIX 3aKOHOM O NPOWU3BOACT-
BEHHbIX KOOMepaTuBax v ycTaBoM KOOMNepaTusa,;

- Poccuiickas degepauns, cyobekTbl PP, MyHuumnnanbHble 06pa3oBaHus
HecyT cybCcmamnapHyto OTBETCTBEHHOCTb MO 0043aTeNbCTBaM Ka3eHHOro npeg-
npuATAA NPU HeLOCTaTOYHOCTU €ro UMYLLECTBa;

- YfieHbl MOTPebUTENIbCKOrOo KoomnepatuBa CONUAAPHO HecyT cybcupunap-
HYl0 OTBETCTBEHHOCTb B Mpefenax HEeBHECEHHOM 4acTW [ONOMHWUTENbHOro
B3HOCA KaXX[ioro 13 YNeHoB KOOMepaTuBa;

- CO6CTBEHHMK MMYLLECTBA YUYPEXAEHMS HeceT CybCMAMapHYl OTBeTCT-
BEHHOCTb MO0 0643aTeNbCTBAM YUPEXAEHUA MPU HEJOCTATOYHOCTU Y HEro fe-
HEXHbIX CPEACTB;

- YnieHbl accoumauuy (cotosa) OPUANYECKUX NUL, HECYT cybcuamnapHyto
OTBETCTBEHHOCTb MO ee 0653aTeNlbCTBaM B pasmepe W Mopsgke, NpefyCcMOTPeH-
HbIX YYpeauTenbHbIMY JOKYMeHTaMy accoumaunm,

- Npu 4pyrux ob6CcToATeNbCTBAX.

Cyq AOMKEH Pa3bACHUTL UCTLY ero rnpaso TpeboBaHMSA KO BCEM CyObeKTaM
00643aHHOCTM, HO pelleHne O NPUBJIEYEHUN UX K YYacTWUIO B [ene B KayecTse
COOTBETYMKOB MOXET MPUHATbL He TOMbKO WUCTEL, HO U cam CY[ B TeX Clyyasx,
KOrfia HEBO3MOXHO pacCMOTPETb feno 6e3 yyacTua CoOoTBeTYMKA. DTO NpPaBuIo
pacnpocTpaHseTca Ha ntobble BUAbI 0693aHHOCTH CY6bEKTOB - [ONIEBYIO, COMN-
fLapHyto, cybcuamnapHyto.

Ecnn npusneyeHme COy4aCTHUKOB MPOU3BOAUTCA MNOC/E BO36YXAEHUA
rpaxAaHcKoro fena, To B 3aBUCUMMOCTM OT TOr0, Ha KakOM 3Tare NMpoucxXoAuT
coyyactue (Ha atane NOAFOTOBKWM WM PacCMOTPEHUS fena), YCTaHOBNEHHble
3aKOHOM CpOKM fiN1F MOATOTOBKN W PACCMOTPEHUS HAYMHAIOT Teyb 3aHOBO.

Hosbiii MK P® npsmo npegocTasaseT cyfy NpaBo Mo CBOe UHULMATKBE
npuBfeKaTb K y4yacTuito B [iefie COOTBETYMKA B C/lyvyae HeBO3MOXHOCTU pac-
CMOTpeHus fgena 6e3 yyacTus COOTBETUMKA. [MpuBleYeHne COUCTLOB NO WMHU-
LmaTuBe cyfa B CuUy NpuHUMNa AUCNO3UTUBHOCTU HEZOMYCTUMO.

N /B rpaxgaHcKom npouecce Poccun CyLeCcTBYeT UHCTUTYT 3aMEHbl HeHaf-
nexkauien ctopoHbl. MK PC®CP npegycmaTpvBas BO3MOXHOCTb 3aMeHbl
He TONIbKO HeHaf/ieXxallero OTBeTYMKA, HO M HeHagnexauiero mcrua. HoBsbild
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MK P® B COOTBETCTBUM C NPUHLUNOM LUCMNO3UTUBHOCTU UCKNOYUI BO3MOX-
HOCTb 3aMeHbl HeHaj/exalero uctua. B cnyvae npefbsaBneHUs MUCKa HeHaf-
nexawmm UCTUOM CyA paccMaTpuBaeT Aefl0 U BbIHOCUT pelleHWe 06 OTKase
B YA0B/IETBOPEHNMN TpebOBaHUS HeHaanexawero uctua. Ecnm B ToM Xe npo-
Lecce caMocCTosiTeNbHble TpebGOBaHWA Ha MpefMeT cropa 3asBUT TpeTbe NuLO,
TO CYA MOXeT y[oBNeTBOPUTbL TpeboBaHWA TpeTbero nuua U 0TKasaTb B WX
YA0B/IETBOPEHUN B OTHOLLIEHUN HEHaA/ieXxallero ucrua.

3aMeHa 0TBeTUMKA BO3MOXHA Ha aTanax nojroToBKM Uan pa3bupaTenscTsa
flena B Cyfie MepBOil MHCTaHUMU. [OpPAAOK 3aMeHbl HEHAA/IeXallero OTBETYMKA
COCTOUT B TOM, YTO MHULMMPOBATbL 3aMeHy OTBETUMKA MOXET UCTeL, WU Cy[,
c cornacus uctua. Ans atoro cygy HeobxoAuMMO: M3BECTUTbL MUCTLA O TOM, YTO
OTBETYMK HeHafnexaljuii, U Nony4ymTb €ro corfache Ha 3aMeHy; WCKIHUNUTb
HeHajnexallero 0TBETYMKA U3 NpoLecca; M3BeCTUTb Hafnexallero 0TBeT4MKa n
Bbl3BaTb €ro B YCTAHOB/IEHHOM MNOpPsAKe B CyA, BPYYUTb eMy KOMUKO UCKOBOIO
3aaBfieHns. OTBETUMKY MpefocTaBnsaeTcs BpeMs AN8 MNOAFOTOBKM K 3aliuTe
npoTue ucka. lMocne 3aMeHbl OTBeTYMKA MOArOTOBKA W pacCMOTpeHue fena,
BKNOYAA YCTAHOB/IEHHbIE 4151 3TOr0 CPOKW, HAaUMHAKTCA 3aHOBO. [pu 3ameHe
O0TBeTYMKA UCTLY He cneayerT elle pa3 ynaaynmsatb rocy4apCTBEHHYIO MOLUNHY.

3aMeHa OTBeTUMKA MOXET MOB/eYb W3MEHEeHWe MNOLCYAHOCTW, HO 3TO
He BAINSIET Ha pacCMOTPEeHUe Aena CyfoM.

3aMeHa HeHaj/iexaliero oTBeTYMKA OT/IMYAETCA OT MPOLEecCyanbHOro co-
y4acTus Ha CTOPOHe OTBETYMKA TeM, YTO B OTHOLLUEHWUWN HeHafjiexaller 0 OTBeT-
YyMKa MCKIKYaeTca NpeanonoXeHne, YTo OH ABAAeTCA 06nafaTesieM CMOPHbIX
mMaTepuanbHbiX 0643aHHOCTE. B OTHOWEHWM nNpoueccyanbHOro coy4yacTtus
Ha CTOPOHE OTBETUYMKA KaXKAbli M3 COOTBETHMKOB SIBNSETCA HOCUTENEM MaTepu-
anbHbIX 0653aHHOCTEN, N0 KOTOPbIM BO3HMK CMOp.

Mpu 3ameHe HeHafnexallero OTBETYMKA WM OTKa3e B 3aMeHe CY[ BblIHO-
CUT onpefeneHue.

B cnyuyasx Bbl6bITUA O4HOW M3 CTOPOH B CMOPHOM WM YCTAHOB/IEHHOM

pelleHem cyja nNpaBOOTHOLWEHUN (CMepTb rpaXkjaHWHa, peopraHusaumns opu-
[Anyeckoro nuua, yctynka tpebosaHusa, nepesoj fonra u gpyrue ciayyau nepe-
MeHbl Nl B 0693aTeNbCTBax) Cyfd AOMNYCKaeT 3aMeHy 3TO CTOPOHbI ee MpaBo-
NpeemMHUKOM.
1 S MpoueccyanbHoe NpaBoNpeeMcTBO NpefnonaraeT 3aMeHy OfHOW CTOPOHbI
WM TpeTbero nuua Apyrum nuuom (npaBornpeeMHUKOM) B CBSA3U C Bbl6bITUEM
CTOPOHbI UAN TPETLErOo NMua M3 npoLecca W B Tex cayyaax, Korfga marepuasb-
Hble npaBa U 06A3aHHOCTM NEpPexofdaT K MpaBonpeeMHUKY. B rpaxgaHCKoM
npaBe pasnMyalT YHUBepPCasbHOE U CUHTYNAPHOE NpaBonpeemMcTBo. B HekoTO-
pbIX c/lyyasax MpaBOMpPeeMCcTBO HEBO3MOXHO, KOrfa nepexof K Apyromy nuuy
npaBs, Hepa3pbIBHO CBAI3aHHbLIX C MMYHOCTLIO KpeauTopa, B YacTHOCTU TpeboBa-
HUIA 06 anMMeHTax M 0 BO3MELLEHWUMN Bpeaa, MPUUUHEHHOTO XWU3HWU WU 3[40P0-
Bbl0, He fonyckaeTtcs. B aTom cnydyae Npou3BOACTBO MO feNny MOLNEXMUT npe-
KpalieHuto no ct. 220 I'MK P®.
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B oT/Mune OT 3aMeHbl HeHajfexalieid CTOPOHbI MpoLeccyanbHOe Mpaso-
npeeMcTBO AOMYycKaeTcs Ha NO6OA cTaguy rpaxgaHCKoro npouecca, a Takxe
B UCMONMHUTENBHOM MNpou3BoAcTBe. [paBonpeeMcTBO MNpeAnonaraeT nepexon
BCEX MaTepumanbHbIX W MpoLeccyanbHbiX NpaB U 0653aHHOCTEN OT OLHOrO yua-
CTHMKa mpouecca K 4pyromy, a B pesyfibTaTe 3aMeHbl HEHaANeXallero oTBeTyu-
Ka Takoro HeT. lNpaBOMpeeMCTBO BO3MOXHO B OTHOLUEHUW CTOPOH, TPETbUX
WL, a 3aMeHa HeHafnexaleil CTOPOHbl - TOMbKO B OTHOLIEHUW OTBETUMKA.
[nsa npasonpeemctsa He TpebyeTca cornacus [pyrux y4acTHUKOB MpoLecca,
ONA 3aMeHbl 0TBETYMKa Heobxogumo cornacue wctua. MNpu 3aMmeHe HeHapgne-
Xallero OoTBeTYMKA paccMOTpeHue Aena NMPOM3BOAMTCA C CaMOro Havana,
a npw npoueccyanbHOM NPaBOMPEeMCTBE HeT.

BcTynneHue B npouecc npaBoMpeeMHMKa COMPOBOXAAETCA BbIHECEHWEM
onpefeneHns 0 3aMeHe MM 06 OTKa3e B 3aMeHe CTOPOHbI NPaBOMPEEMHWKOM,
KOTOpOe MOXET 6bITb 06)KafioBaHO MLamMu, yyacTByoWwmnmn B gene. Mpasonpe-
eMHWK [O/KeH MpefcTaBuTb B Cy[ AOKasaTenbCTBa MpaBONpeemcTBa: CBUfe-
TeNbCTBO O HAacNeACTBe, yupeauTeNbHble JOKYMEHTbI PeOpraHn30BaHHOIo Opu-
Juueckoro nuua, Aorosop 06 ycTynke npaea Tpe6oBaHus u T.n. Kak npasuno,
Mpv peleHnn Bonpoca O NpaBOMpPeeMCcTBe CyA NpMOCTaHaB/MBaeT MPOMN3BOACT-
BO no geny (ct. 215 MK P®).

TEMA 5.
TpeTbUu Nnua B rpa>kJaHCKOM Mnpouecce

TpeTbu nuua - 37O NMLA, yYacTByHOLLIME B Aefe, UMeloLne MaTepruanbHo-
NpaBOBOI U MpoLeccyanbHblii MHTEpPeC B Ucxode Aena. OHM BbICTYNAlOT B Mpo-
Liecce OT CBOEr0 MMEHM U B 3aliUTYy CBOMX MHTEPECOB, HO MX MpaBa W 0643aHHO-
CTW 3aBUCST OT TOTO, K KAKOMY BUAY TPETbUX JIUL, OHU OTHOCATCS. B rpaxzaH-
CKOM MpoLecce MOTYT yyacTBOBaTb TPETbW /MLA, 3asBASAIOLLME CAMOCTOATE b-
Hble Tpe60BaHUs Ha NMPeaMeT Copa, U TPeTbU NULA, HE 3asBNSIOLLME CAMOCTOS-
TenbHble TpeGoBaHUsA Ha MpeaMeT chnopa. B kauecTBe TPeTbUX /UL, MOTYT Bbl-
CTynaTh KaK rpaxjaHe, Tak u lOpuanYecKue nmua.

TpeTbn nnUa, 3asBNAIOLINE CAMOCTOSTE/IbHblE TPe6OBAHUS OTHOCMTENLHO
npeAMeTa cropa, - 3TO LA, y4YacTBYlOLL e B fiefle U BCTynatouiMe B NpoLecc
ANs 3alUThl CaMOCTOATENbHBIX NpaB Ha npegmeT crniopa. OHM MOryT BCTynaTb
B MPOLLECC TONbKO MO CBOEA MHWLUMATWBE Ha NO6GOM 3Tane [0 YAaneHus cyfga
B COBeLLaTe/lbHYl0 KOMHATYy f/15 BbIHECEHWUS PELUeHWs, NOAAT CaMOCTOATE b-
HOE MCKOBOE 3asiB/IeHWEe, KOTOPOE OM/a4yMBaeTcs FOCMOLWMHON, HECYT COOTBET-
CTBYHOLLME pacxofbl, HECYT 06513aHHOCTU U MOMb3YHOTCSA NpaBaMyu MUCTLA, B T.4.
MpaBoOM 0TKa3aTbCs OT CBOMX TPeGOBaHWI, YMEHbLWNTL WM YBENNUYNTL pa3Mep
Tpe6OoBaHMWiA, U3MEHUTL NMPeaMET UM OCHOBAaHUE WCKa U AaXe 3aK/MUUTb MU-
poBoe corjaweHue. Mpy NpuMeHeHUM Mep MO 06EecrneyeHnto Ucka No MHULMA-
TUBE TPETLEro LA, 3aABNAIOLIENO CAMOCTOSTE/IbHblE TPE6OBAHMS OTHOCUTENb-
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HO nmpegmeTta cnopa, B cnyvaax, NpPesycMoTpeHHbiX cT. 146 MK P®,-TpeTbe
MU0 BO3MELLLaeT NPUYNHEHHbIE YObITKU.

TpeTbu NnUa, 3aaBnAKOLWME CAMOCTOATENbHbIE TPEBOBAHNA OTHOCUTENbHO
npegmeTa cnopa, MOryT NpeAbaBUTb UCK K UCTUY, K OTBETYMKY, NMBO K OfHOMY
13 HUX. TpeboBaHWA MUCTLA U TPeTbero nuua, 3aaBnAlOLWLEro caMoCcTOATeNbHbIe
TpeboBaHWNA OTHOCWUTE/NIbHO MpejMeTa Cropa, He COBMNAaAatT U UCKIYAT 4pyr
fgpyra. Ecnv TpeTbe nnu0, 3aaBaat0LLee caMoCTOATENbHbIE Tpe60BaHWUA OTHOCHK-
TeNbHO MpeaMeTa crnopa, He BCTYMNWUIO B MPOLLECC, OHO He NullaeTca npasa no-
[laTb CaMOCTOATENbHOE UCKOBOE 3asBNEHME.

OnpefeneHune cyfia 0 BCTYM/IEHUN B [leN10 TPETbUX NNL, 3aABNAIOLWMNX Cca-
MOCTOATeNIbHble TpeboBaHWA OTHOCUTENbHO MpefMeTa crnopa uam 06 oTKase
B 3TOM, MOXeT 6biTb 06>Ka/0BaHO B BbILECTOAWMIA cyn B TeueHue 10 gHein
C MOMEHTa ero BbIHECEHUSA.

TpeTbu nnua, He 3aABNAIOLWME CaMOCTOATENbHbIX TpeboBaHWii OTHOCK-
TeNbHO NpejMeTa cnopa, MoryT BCTYNUTbL B [ief10 Ha CTOPOHE UCTUA UK OTBET-
4ymKa A0 NPUHATUA CYAOM NepBOl MHCTaHUUK CyAe6HOro MocTaHOBAEHWS MO Ae-
Ny, €CAN OHO MOXEeT MOBMIMATb Ha MX MpaBa WAM 06493aHHOCTU MO OTHOLLEHWIO
K OfiHOW M3 CTOPOH. Hanpumep, B NOCNeAyOLEM K HAM MOXeT 6biTb NpesbsaB-
NeHo perpeccHoe Tpe6oBaHue. OHM MOTYT ObITb NPUB/IEYEHBI K YHAcTUIO B fiefie
TakXe Mo XOAaTaiCTBY ML, y4yacTBYIOLWMX B Aene, AU N0 MHULMATUBE CyAa.
TpeTbn NMua, He 3adBAAKOLIME CAMOCTOATENIbHbIX TPe60BaHM OTHOCUTENBbHO
npefmMerta cnopa, Mofb3yHTCA MPOLECCYaNbHbIMU MpaBaMy M HecyT mpoLeccy-
anbHble 0653aHHOCTU CTOPOHBI, 3a UCK/IOYEHVEM MpaBa Ha U3MEHEHMe 0CHOBa-
HUA UM NpefmMeTa UCKa, YBENNYEHMNE UNN YMEeHbLLEeHNe pasMepa UCKOBbLIX Tpe-
6oBaHWi, 0TKa3 OT UCKa, NPU3HAHWE UCKa WU 3aK/loYeHne MWUPOBOrO corna-
LEHMA, a TaKXKe Ha NpefbABneHne BCTPEYHOro MCKa M 3peboBaHUs NMPUHYAN-
TeNIbHOTO WUCMOJIHEHUA PeLleHuns cyaa.

O BCTYNNeHUW B [eno TPETbUX NN, He 3aABNAILWMUX CAMOCTOATE/bHbIX
TpeboBaHMII OTHOCUTENbHO MpegMmeTa Cropa, BbIHOCMTCA ONpejefieHne cyga.
Mpu BCTynneHUW B NpoLecc TPeTbero fimua, He 3asaBANOLWEro CaMOCTOATESb-
HbIX TpeboBaHWi OTHOCMTENbHO NpejMeTa cnopa, pacCMOTpPeHWe aena B cyje
npon3sBoauTCca € camoro Havana. OnpefeneHne cyfa 0 BCTYMNEHUM B feno
TPeTbUX NNL, He 3aABAAILWMX CaMOCTOATE/IbHbIX TPebOBaHWii OTHOCUTENbHO
npegmeTa cnopa uam o6 0TKase B 3TOM, He MOXeT 6biTb 06XKanoBaHO, T.K.
He NpenATCTBYeT Aa/ibHelLeMy ABWKEHUIO gena.

HecmoTpsa Ha 10, 4TO 13 HOBOro MK P® mncknoueHbl nonoxeHnsa cr. 39
MK PC®CP o npuBneYeHnn TPeTbUX NUL, MO AefiaM 0 BOCCTAHOB/IEHUW Ha pa-
60Te, Takass BO3MOXHOCTb He yTpayeHa. Mo xofaTaiCTBy AWL, Y4YacTBYHOLLMX
B fiefle, UNM N0 MHULMATUBE CYfla MOXHO MPUB/EeYb B Ka4yeCTBe TPeTbero nuua
TO LO/MKHOCTHOE NULO, MO Ybell BUHe OblN HE3aKOHHO YBONEH WM MepeBefeH
paboTHUK.
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TEMA 6.
YyacTue nNpokypopa B rpa>kjaHckom npouecce

MpoKypop y4acTBYET B rpaXK4aHCKOM Cy0MpON3BOACTBE B fIByX (hopmax:

1) Bo3OyxfaeT fiena B 3aWMUTy Npas UCTLa;

2) BCTynaeT B MpOLeCC, HayaTblil MO MHULMATMBE APYTUX NWL, ANA fayu

3aKNYeHNs no geny.

B npoueccyanbHO Hayke MOXHO BCTPETUTb pasnvyHble MOAXOAbI K omnpe-
[leneHnto npoueccyansHOro Mon0XKEeHUs MpoKypopa, BO30YAMBLUErO fieno.
Mpepnaranocb cunTaTb ero CTOPOHON fena, MpoueccyanbHbIM UCTLOM, Mpea-
CTaBUTENEM rocyfapctea. HecMoTps Ha pa3finyHble OpMbl yHacTua npokypopa
npu pasbupatenbCcTBe fen B cyAax 00LWeil pucamkuum, NpokKypop sBnsetcs
CaMoCTOATENbHbIM CyObEKTOM MpoLecca, OTHOCALMMCS K KaTeropum nuu, y4va-
CTBYIOLWMNX B fAefle, KaK 370 3akpenneHo B cT. 34 MK P®, n HageneH npucy-
W MMK 3TON rpynne y4acTHUKOB npoLecca 06LWuMm npaBammn n 0653aHHOCTAMM.
Kpome aToro, oH o6nagaeT pagoM creyuanbHbiX NPaBOMOYNiA, NPesyCcMOTpeH-
HbIX CT. 45 [T1IKPO®.

YcuneHve NpuHLMNOB COCTA3ATENILHOCTU U JUCMNO3UTUBHOCTY BbIPasnnoch
B CYLLLECTBEHHbIX W3MEHEHUAX, KOTOPbIE KOCHY/NCbL BOMPOCOB POAN MPOKypa-
Typbl B FPaXAaHCKOM MNpoLecce v Npou3BOACTBa B Cyfie Hafj30pPHON MHCTaHLWM
(cT. 45 TTIK P®). B 37Ol CBA3U BaXHO OTMETUTb CMeayoLme U3MeHeHUs, OT-
paxkaloLw e TeHAEHLMIO CYXXEHUA PONU NPOKYpopa B rpaXKaaHCKOM npoLiecce.

Mo npexHemy MK PC®CP npokypop Mor Bo36yauTb Aeno Nnoboii Kate-
ropuu, ecnm 3Toro TpeboBana OXpaHa rocyfapCTBEHHbIX WM 06LLeCTBEHHbIX
WHTEPeCcoB WU NpaB U OXPaHAEMbIX 3aKOHOM WHTEpecoB rpaxpaH. B cooTseT-
CTBUMK C HOBbIM MK P® npokypop B rpaxaaHCKoOM CYAOMpOU3BOACTBE BNpase
NMWb BO36YXAaTb Aiefla B 3alWnTy roCcyiapCTBEHHbIX U MYHULMNANbHbIX UHTE-
pecoB (Poccuiickoin defepaunu, cyobekToB Poccuiickoih ®egepaunn, MyHULN-
nanbHbIX 06pa3oBaHUl), a TaKXe HEOMNPEeAeNeHHOro Kpyra nuy. 3asBreHue
B 3alLMTYy npas, cBO6OJ M 3aKOITHbIX WHTEPECOB rpaXKAaHWHa MOXET 6biTb Mo-
[aHO MPOKYPOPOM TO/bKO B Clyyae, eC rpaxjaHWH To COCTOSHUIO 3[40p0BbA,
BO3pacTy, HefleecrnoCOOGHOCTU U JPYTUM YBaXUTENbHbIM NPUYMHAM HE MOXeT
cam obpatuTbca B cyA. MpoKypop, nofasBLunii 3afBieHune, Nonb3yeTca npowec-
Cya/lbHbIMM MpaBaMun U HECEeT npoLeccyanbHble 0693aHHOCTU, CXOXWeE C Npasa-
MU M 0693aHHOCTAMM UCTLA, 38 UCKIIOYEHWEM MpaBa Ha 3aKNtYeHre MUPOBOro
cornaweHns n 06s83aHHOCTM MO ynnarte cyfebHbIX pacxofoB. B cnyyae oTkasa
NpoKypopa OT 3aAB/EHNA, MOAAHHOI0 B 3alUTY 3aKOHHbIX UHTEPECOB APYroro
nvua, paccMOTPEHMeE fiena no CYLWEeCTBY NPOAOo/KaeTcs, eciv aTo NUL0 UNKN ero
3aKOHHbI/i NpeAcTaBUTeNb He 3adABAT 06 OTkase OT ucka. lMpu oTkase ucTua
OT UCKa Cyf, npekpaliaeT nNpou3BOACTBO MO Aefly, eciiv 3T0 He MPOTUBOPEYnUT
3aKOHY WM ITe HapyLlaeT NpaBa U 3aKOHHbIe MHTepPechl APYrux nu,.

B oTnnume oT paHee feliCTBOBaBLUEro NOpAfKa, MPOKYpop Tenepb He MO-
XXeT BCTYNWTb B NpoLecc Ha N060oi CTaguun 1 AaTb 3aKaoYeHre Mo NobbiM Ka-
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Teropuam gen. CornacHo ct. 45 MK P® npokypop BCTynaeT B npouecc v gaet
3aK/Il0YEHNe NULWb MO [enaM O BbICENeHWUW, BOCCTaHOBMEHUM Ha paboTe, BO3-
MeLLeHUn Bpefa, MPUUYNHEHHOTO XM3HU WU 3[L0POBLI0, a TAKXKE B UHbIX Clyya-
AX, npeaycMoTpeHHbiX [TIK P® wu gpyrumy degepanbHbIMU - 3aKOHAMMU,
B YaCTHOCTW, MO Aenam, BOZHWKaKLWMM U3 NY6ANYHbIX NPaBOOTHOLIEHWIA, B NO-
psgke ocoboro npowussogcTBa (06 ycblHOBNeHWn (ygouepeHun) pebeHka
(ct. 273 TTIK P®)); 0 npu3HaHUN rpaxgaHuHa 6e3BeCTHO OTCYTCTBYIOLUM UK
06 06bSBNAEHMM TpaxjaHuHa ymepwum (cT. 278 TTIK P®); 06 orpaHnyeHun
[,eecnocobHOCTM rpaXAaHWHa, O MPU3HAHUWM TpaXAaHWHA HeAeecnoCobHbIM;
00 OrpaHUYeHUn WA 0 NNLWIEHUW HECOBEPLUEHHONIETHEro B BO3pacTe oT 14
[0 18 neT npaBa CamMOCTOATENbHO PacnopsXaTbCs CBOWM 3apaboTKOM, CTWMEH-
anein nnn nebimn goxogamm (ct. 284 MK P®); 3asBneHne 06 06bABNEHUN He-
COBEPLUEHHONIETHEr0 MOMHOCTLIO feecnocobHbiM (cT. 288 MK P®); o npuHy-
OUTENbHON rocnuTann3aumMm rpakgaHuHa B NCUXMATPUYECKWIA CTauMoHap wam
0 MPOANEHWN CpoKa MPUHYAWUTENbHOW rocnuTanM3auum rpaxpjaHuHa, cTpa-
Jaloulero ncmxuyeckum pacctpoiicteom (c1. 304 MK P®), n gpyrummn tege-
panbHbIMK 3aKoHamy (MO fenam O NUWeEeHUU poauTenbckux npas (cT. 70 Ce-
MeliHOro Kogekca Poccuiickoin defepaunmn), BOCCTAHOBMEHUN B POAUTENbCKUX
npasax (CT. 72 CK P®), orpaHuyeHun B poanTenbckux npasax (CT. 73 CK P®P)).

Mpn BO3HWKHOBEHWW B CyAe YKa3aHHbIX fAen cyAbs 0043aH NOCTaBuUTb
B M3BECTHOCTb 06 3TOM COOTBETCTBYHOLLEro MPOKypopa, a Npu HasHa4yeHuu
fena K cyfe6HoMy pa3bmpaTenbCTBY - HanpaBUTb €My W3BELLEHWE O MeCTe U
BPEMEHWN pPacCMOTPEeHUA fena

B cooTtsetctBUM € npexHum MK PC®CP B cnyyae HefBKM MpoKypopa
Cy[, OTKnagbiBan npous3BoAcTBO no feny, B MK P® e onpefeneHo, 4to HesB-
Ka NpoKypopa, U3BELLEHHOr0 0 BPEMEHWN U MeCTe pacCMOTPeHUA fAena, He ABNA-
eTCs NPenATCTBMEM K pa3bupaTenbCcTBy gena.

Fnaga |5 MK P® ncknouunna nonoxeHus npexHero MK PCPCP o gaye
3aKNI0YeHNs NpoKypopa nocne cyfebHbIX NPeHWi, Tenepb NPOKYpopy npegoc-
TaBAETCA CNOBO A4 3aKNHOYEHUS N0 feNny TONbKO nepej CyAe6HbIMU NpeHus-
mu (cT. 189 MK PO®).

Mpokypop, obpaTuBWwMiica B cyq 06Lell OpUCLUKLUMN C 3aABNEHNEM, Bbl-
CTynaeT B cyfebHbIX npeHusax nepsbimM (cT. 190 MK P®), uto B cnyyae obpa-
LLeHNs B CYA B 3alMTy npas, CBOOOA U 3aKOHHbIX UHTEPECOB HEOoNpeseneHHOro
Kpyra nvy, unm uHtepecoB Poccuiickoii ®epepaynmn, cybbekToB Poccuiickoi
degepaunun, MyHUUUNaNbHbIX 06pa3oBaHMil 06YCNOBNAEHO 3aHNMMaeMbIM UM MO-
NOXEHWEM, a B cnyyae obpalleHns B CY/ B 3aLUTY FpaXKjaHWHa - TeM, 4TO Npo-
KYpop MHULMMPOBaAN NPOM3BOACTBO MO fAeny, XOTA UCTLOM (3asaBuTenemM) ABns-
eTCA N0, B YbMUX MHTEPecax BO3OYXAEHO NPOM3BOACTBO MO Aeny.

BmecTe ¢ Tem, 3akoHogaTeNb o6owen MonYaHMeM BO3MOXHOCTb Y4acTus
B Cyfle6HbIX MpeHuax npokKypopa, BCTYMWBLLErO B MpoLecce A4 fayu 3aK/io-
YyeHus, [lymaercsa, 4To, faBasd 3ak/lOYeHWe Mo fAefly rocse UCCefoBaHUA BCex
[0Ka3aTenbCTB, MPOKYPOp, BCTYNWBLUMI B MNPOLLECC, BbIMOAHAET TeM CambIM
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CBOK NnpoueccyanbHyto 3agady. Mo3aToMy v HafeneHne ero NpaBoM BbICTyNaTb
B Cyfie6HbIX MPeHNAX NPeACcTaBNAETCA USNULIHUM.

CorniacHo cT1. 336 TIK P®, npoKypop MOXeT MPUHECTU KaccaLMoHHoe
npegcTaBfieHne Ha cyfe6HOe NOCTaHOB/EHME MPKU YCNOBWMW, YTO OH y4YacTBOBan
B PaCCMOTPEHUN AaHHOrO fena. PaHee NPOKYpPOp MOT MPUHECTU MPOTECT Ha He-
3aKOHHOe WM HeOoBOCHOBaHHOE pelleHne cyja He3aBMCUMO OT TOro, y4acTBo-
BaN N1 OH B AaHHOM fene. MOMOLHNKN NMPOKYPOPOB, MPOKYPOPbI YNpaBaeHuni
W OTAEN0B MOF/IM NPUHOCUTbL NPOTECTbl TOMIbKO MO AefiaM, B paCCMOTPEHMMN KO-
TOPbIX OHW y4yacTBOBanW. B HacTosfllee BpeMs NpaBOM MNPUHECEHUA anennauu-
OHHbIX, KaCCaLMOHHbIX N HaA30PHbIX NPeACTaBAEHNA NPOKYPOP HafLeneH UMeH-
HO KaK nnuo, yyacTBytoLlee B Aere.

Mpn paccmMoTpeHMM npaBa MPOKypopa Ha MPUHECEHWe anennsuMoHHOro,
KaccauMOHHOrO WK HaA30PHOro NpeAcTaBieHnid cnegyeT NOMHUTL U O NOCNefo-
BaTe/IbHOM OrpaHWyeHWn 3TON BO3MOXHOCTU B OT€YECTBEHHOM MPOLLECCYanbHOM
3aKOHOJAaTeNbCTBE, @ TaKXKe 0 JIMLIEHNN MPOKypopa Haf30pHOW (YHKUUKU B OT-
HOLLEHWUW Cyfa, MLLeHnN npasa uctpe6osartb M3 cyda n0boe aeno u 1.4.

TEMA 7.

Y4yacTme B rpa>kjaHCKOM npouecce cy6beKTOB,
o6pawarUunxcsa B cyq B 3aluUTy npas, cBo60a
M 3aKOHHbIX UHTEPECOB APYIUX Nuy,

K nuuam, yyacTBywLlMM B fefne, OTHOCATCA OpraHbl roCyfapCTBEHHOMN
Bf1aCTW, OpraHbl MECTHOro CamoyrnpaBfeHns, opraHn3auum u rpaxgaHe, KoTo-
pble BNpaBe 06paTUTLCA B CY[ C 3aABMEHUEM B 3alMTY Npas 4PYrux nuu.

YKasaHHble N1La Y4acCTBYIOT B rpaXjaHCKOM npoLecce nocpescTBOM BO3-
OyX[EHNA rpaXK[aHCKOro Aiena B UHTepecax APYrux nuy v yyactmusa B Hem (cT.46
MK P®), a Takxe (opraHbl rocyapCTBEHHOI BNacTW ¥ OpraHbl MECTHOrO ca-
MOynpaBs/ieHns) MOCPeACTBOM [ayu 3aK/oueHus no fefly B COOTBETCTBUM
cocT. 47 TTIK P®.

MpaBa M 0643aHHOCTM Ha3BaHHbIX Nny onpegeneHsbl B cT. 35 MK Po.
YKa3aHHble MLa He MMerT CyObeKTMBHOIO MHTepeca B UCXOfe Aena, AeilcT-
BYIOT OT CBOEro MMeHu, Nonb3yloTCA BCEMU NpaBaMy U HECYT BCe 06A3aHHOCTU
MCTLa, 3a UCK/IOYEHMEM MpaBa Ha 3aKNH0YeHWe MWUPOBOrO COrnaweHnus u 06s-
3aHHOCTM MO ynnate cyfebHbIX pacxofos. MNpu oTkase UX OT 3asABAeHUA pac-
CMOTpeHue fena no CyLiecTBy NpPOAoO/MKaeTca, eciim UCTel, B UHTepecax KOTO-
poro Bo30yXX[eHO A4eflo, UKW ero 3aKOHHbIN NpeAcTaBUTeNb He 3adBAT 06 0Tkase
OT ucka. MNpn oTKase uMcTUa OT UCKa CyA MpekpaliaetT NPon3BoACTBO MO Aeny,
€C/IN 3TO HEe MPOTUBOPEYNT 3aKOHY WUAN HEe HapyllaeT HpasBa W 3aKOHHbIE WHTe-
pecbl Apyrux M.
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OpraHbl rocyfapCTBEHHOW BNacTU, MECTHOrO CaMOyMpaB/ieHns, opraHusa-
LUKn ¥ rpaxpgaHe moryT obpaTuTbCa C 3asB/IEHWEM B 3alLUTY Npas APYrux au
TONbKO B Cnyyasax, NpefycMOTPeHHbIX 3aKOHOM M akTamu, pernaMmeHTUpyroLwm-
MW [eATelbHOCTb TakMX OpraHoB W opraHu3auuii. Mpu onpegeneHun Ccyfom
BO3MOXXHOCTU OpraHusauum o6paTuTbCA B Cyf C 3afBNEHWEM O 3aliuTe npas
LpYruxX nuy, Heobxo4MMO MPOBepPUTL ee NPaBoCMoOCOBHOCTb, OTPaXEHHYH0 B yC-
TaBHbIX JOKYMeHTax.

MepeuncneHHsle B €T. 46 MMK P® nuua moryT obpawiaTbecs B CYf He TO/b-
KO B pamMKax UCKOBOI0 MPOM3BOACTBA, HO M NO APYTrMM KaTeropusm fen, B yacT
HOCTM, MO fenam 0coboro Npon3BOACTBa, HANPUMEpP, O MPU3HAHWY FpaXAaHnHa
HefeecrnocobHbIM, orpaHuyeHun B geecnocobHocTn (rn. 31 MK Pd).

B cnyuaax, npefyCMOTPEHHbIX 3aKOHOM, rpaxzjaHe MoryT obpauiaTsca
B CY[ C 3asiB/IeHMEM O 3aluTe MpaB ApYrux nuy. Tak, B COOTBETCTBUM CO CT. 46
depepanbHoro 3akoHa N 154-®3 «O6 obwmx npuHUMnax opraHusauuy mect-
HOro camoynpaBfieHns B Poccuiickoit defepauumn» rpaxgaHe, Npoxusarouime
Ha TEPPUTOPUN MYHUUMNANBHOTO 06pa3oBaHMA, OpraHbl MECTHOrO camoyrnpas-
NEeHNA N JO/MKHOCTHbIE NMLA MECTHOro caMoynpaBneHus Brnpase MNpPeabsBAATb
B CyA WAU apOUTPaxKHbI CyA WCKU O MPU3HAHWW HeAeWCTBUTENbHbIMU Hapy-
WaKLumnx npaBa MeCTHOro CaMOynpaB/ieHUs aKTOB OPraHoB roCyAapCTBEHHOM
BNACTV M rocyfapCTBEHHbIX [OMKHOCTHLIX /1AL, OpraHoB MeCTHOro camoymnpas-
NEHNSA N LOMKHOCTHBIX ML, MECTHOTO CaMOyMpaBneHUs, NpeanpuaTuii, yupex-
[EeHWii N opraHn3auuii, a Takxxe 06LeCTBEHHbIX 00beANHEHWA.

OcobeHHoCTb0 HOBOro MK P® gBnseTcs TO, YTO /MLA, YKa3aHHble
B CT. 46 KI'Ml P®, MoryT npeabaBuUTh 3asBleHUA B 3alluUT}’ npas Apyrux v
TO/IbKO N0 npocbbe nocnegHux. VicknioyeHne coctaBnatoT nuua, KOTopble camu
He MOTYT Bblpa3uTb 3Ty npocbby (HegeecnocobHble nMua). 3asBieHUs MOryT
6bITb MOAAHbI TAKXE B MHTEpECcax HeONpeLeNeHHOr0 Kpyra uL,.

FocygapcTBeHHbIe OpraHbl M OpraHbl MecTHOro camoynpasneHus ydacT-
BYIOT B rpaXKaHCKOM MpOLECCe He TONbKO MyTem BO30YXAeHWA [ef, HO u
B (popmMe fauu 3akno4veHns. [aya 3ak/loUYeHNS HO CBOEA MHULMATUBE W M0 UHU-
LumatmBe NuL, y4yacTBYHOLLMX B ene, BO3MOXHA TO/IbKO B C/iyyasax, NpsMo npe-
OYCMOTPEHHbIX 3aKOHOM. Cya NO CBOei MHMLMATMBE MOXET MPUBIEYb K yya-
CTUI0 Ha3BaHHbIX UL, MO N06LIM KaTeropuam gen. Jinua, yyacTBytoLiune B fene,
MOTryT NULIb XOfaTaicTBOBaTb Nepes CyfoM 06 3TOM. B HEKOTOpbIX cayvasx
cyf 0653aH MpuBMeYb K y4acTUIO B [leNe COOTBeTCTBYHOLME rOCyAapCTBEHHbIE
opraHbl U opraHbl MeCcTHOro caMoynpasieHus.

Mpn paccMOTPeHUMN CyLOM fefl, CBA3aHHbIX C BOCNUTaHMEM [eTeid, Heob-
X04MMO UMETb B BUAY, YTO B COOTBETCTBMYU CO CT. 78 CK P® K yyactuio B gerne,
He3aBMCUMO OT TOro, KeM NpeabsB/ieHO TpeboBaHMe B 3aLLUTY UHTepecoB pe-
6eHKa, [O/MKeH O6blTb MPUBMEYEH OpraH OMEeKW U MOMeYUTenbCTBa, KOTOPbIN
0643aH npoBecT 06CnefoBaHMe YCMOBUI XNU3HM pebeHka v nuua (nuu), npe-
TEHAYIOLWEro Ha ero BoCnuTaHue, a Takxxe NpeAcTaBuUTb Cyay akT 06cnefoBaHus
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N OCHOBAaHHOE Ha HeMm 3aK/loYeHMEe HO CYLIecTBY cropa, nojsexalliee OLeHKe
B COBOKYMHOCTW CO BCEMU COOGPaHHbLIMU MO fieny foKa3aTenbCTBaMMU.

3aKno4veHve opraHa OMeKW W MnoneyuTenscTea B COOTBETCTBUM C Nn. |
CT. 34 TK P® nn. 2 ct. 121 CK P® fo/mKHO 6bITb NOANMCAHO PYKOBOAUTENEM
opraHa MeCTHOro camoynpasneHus N1Mb0 yNoNHOMOYEHHbIM Ha 3TO [OJIXHOCT-
HbIM NULOM MoApasfeneHns opraHa MecTHOro CaMOyMpaBNeHus, Ha KOTopoe
BO3/I0XKEHO OCYLLecTB/eHne yHKUNIA MO OXpaHe Npas AeTeil.

3aK/0YeHNs OpraHoB OMeKW W NoneyvynTenbLCTBa U APYruxX rocyfapcrBeH-
HbIX ¥ MYHULMNANbHLIX OPraHoB OTHOCATCA K YMC/Yy [0Ka3aTenbCTB Mo Aeny u
oLleHMBalOTCA CYJOM HapaBHe C ApyrumMu fokasatenscreamu. OfHaKo, ecnu cyq
COYTET UX HeybefUTeNbHbIMW, HE COrnacuMTCcA C BbIBO4AMWM 3TUX OPraHos, OH
[O/MKeH MOTMBUPOBATL CBOW OTKa3 B PeLLUEHUN Mo feny.

B cootsetcTBUM cOo cT. 189 MK P® cnoBo And faym 3aki0YeHuUa npeg-
CTaBUTENAM OPraHoB rocyfapCTBeHHOro ynpaBneHUs M MEeCTHOro camoynpas-
NeHna npefocTaBNAeTCca Nocne nccnefoBaHNA BCeX [0Ka3aTebCTB.

TEMA 8.
MpeactaBuUTeNbCTBO B rpa>kgaHCKOM Mnpotuecce

OnpefeneHue CyLHoOCT cye6HOr0 NpeaCcTaBUTENbCTBA ABASETCS AUCKYC-
CMOHHBIM BOMPOCOM B HayKe rpaXK[aHCKoro npolecca. HekoTopbie npoleccya-
NNUCTbI MOZ MPeACTaBUTENbCTBOM B FPaX/JaHCKOM MPOLLeCCe MOHUMAKT MpaBo-
OTHOLLEHWEe, B KOTOPOM OZAHO MU0 (NPeAcTaBUTeNb) OT UMEHM APYroro nuua
(NpefCcTaBNsieMOro) B ero MHTEpecax W Mo ero NMopy4eHnto OCYLLECTB/ISET Ha OC-
HOBaHWM NpejoCTaB/eHHbIX eMy MOMHOMOYMI NpoueccyanbHbie feiicTBUSA, Ha-
rnpaBfieHHble Ha 3aWWTy MpaB NPeACTaBAsSEMOro U CO3Aalolue Ans Npejcras-
NISIeMOr0 OnpejesieHHble NpaBa U 06s3aHHOCTW. [pyrue nof cyne6HbIM npej-
CTaBMUTE/IbCTBOM MOHMMAKT AeATe/IbHOCTb MPeACTaBUTENs B MPOLECcCEe B Bbille-
YKa3aHHbIX LiefIsix.

MpeACTaBUTENbCTBO M3BECTHO U B MaTepuasnbHOM, WM B MpPoOLEecCyaibHOM
rnpaBe, HO MMEET PasNUUMs Kak Mo Lensm, Tak U N0 OCHOBaHUSM BO3HUKHOBE-
HUS U MocneacTBUAM. Tak, B OT/IMUME OT MpPeACTaBUTENbCTBA B FPaXkAaHCKOM
npaBe, Ha/MuMe MpPeACTaBUTENS B MPOLLECCE HE WCK/IYAeT JIMYHOIO y4actus
B [iefe NpejcTaBnseMoro. B HeKOTOpbIX C/yvasx MaTepuanbHble MpPaBOOTHO-
LIEHWUs He JONyCKaloT NPeACTaBUTENbCTBO, B TO BPEMS KaK MpU 3alyuTe Takux
MHTEPECOB B MPOLLECCe OrpaHWueHmnii HeT. Tak, B Chepe CeMeliHbIX OTHOLLEHWIA
NpeACcTaBUTENLCTBO OFpaHMYeHo. Henb3s BCTYNUTbL B Gpak Mo [AOBEPEHHOCTU W
T.N. 3aWuLLaTh MHTEPECHI B CYZEe MO UCKY, BbITEKAIOLEMY U3 HEAENCTBUTENLHO-
ro 6paka, MOryT MpefiCcTaBUTENN CYNpyroB.

MpeACTaBUTENLCTBO BO3MOXHO B OTHOLUEHWM KakK CTOPOH, Tak W TPeTbUX
NN, YYacTBYWOLWMX B fiene, a TakxkKe 3asBUTeNell M 3aMHTEPEcOBaHHbIX NUL,
HO fienam 0COGOro MpOW3BOACTBA, MO [enaM, BO3HMKAOLWWUM K3 MNYBAUUHBIX
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npaBoOTHOWEHWIA. B cooTBeTcTBUM cO CT. 46, 47 ITIK P® oT umeHn rocypgap-
CTBEHHbIX OpraHoB, OpPraHoB MeCTHOro CamMOyMnpaBfieHUs U APYTUX L, onpe-
[JeneHHbIX CT. 46 TTIK P®, Takxe BbiCTynatwT npeactasutenn. Boiwenepeyuc-
NEHHble LA MOTyT y4yacTBOBATb B MPOLECCE NIMYHO, 4Yepe3 npefcTaBUTeNs,
a TakXXe OfJHOBPEMEHHO IMYHO W C NPUBJIEYEHWEM MPEACTABUTENS.

Heo6xo4MMOCTb WMHCTUTYTa MpeACcTaBUTENbCTBA O4YEBMAHA WM HUKOrAa
He Bbi3biBana COMHeHMWI. [peacTaBUTeNbCTBO AONYCKAaeTCA MO BCEM KaTeropu-
am gen. O4HAKoO MO HEKOTOPbIM M3 HUX NNLO, y4acTBylollee B fene,; LOMKHO
NPUCYTCTBOBaTb MPU PACCMOTPEHUMN [ena JIMYHO HEe3aBUCUMO OT Hauyus
npeacraBuTens. Tak, Hanpumep, No fenam 06 YCbIHOBMEHUW YCbIHOBUTENb
[OMKEH NIMYHO MPUCYTCTBOBATbL B CyAe6HOM 3acefaHum.

Mo ocHOBaHMAM BO3HWKHOBEHWA NPeACTABUTENLCTBO LENNTCA Ha:

- 3aKOHHOE;

- [06pOBONLHOE (JOTOBOPHOE);

- N0 Ha3Ha4YeHunto cyaa.

OpraHusaumm He MOTYT BbICTynaTb B CyAe /IMYHO, OHU AeiCTBYIOT M60
yepes npeacTaBuTeneli (4OroBopHOe, HanpuMep, NpPeacTaBUTeNbCTBO OpraHn3a-
UMW HOPUCKOHCYNIbTaMW NO TPYLOBOMY [JOroBopy), M60 4yepe3 CBOW OpraHbl.
B cooTBeTcTBUYK cO cT. 53 K P® topugunyeckoe nnuo npuobpeTtaeT rpaxpaaH-
CKMe npaBa 1 NPUHMUMaeT Ha cebs rpaxjaHckue 0613aHHOCTM Yepe3 CBOW opra-
Hbl, AeACTBYIOLWMNEe B COOTBETCTBMM C 3aKOHOM, WHbIMW NPaBOBbLIMW aKTamu u
yypefuTenbHbIMW JOKYMEHTaMUW. B 3TOM Ccliyyae He NMPUHATO rOBOPUTL O Npep-
CTaBUTENbCTBE, NMOCKOJIbKY COrlaCHO TEOpPUWN OPUANYECKOro inLia opraH topu-
[VYECKOro nuua He ABNAETCA ero npeAcrtasuTeneM. MopsfoK Ha3HayYeHUA Uan
n36paHna opraHoB IOPULMNYECKOrO ML ONpeaenseTca 3aKOHOM W yypefuTenb-
HbIMW [OKYMeHTaMu. B npefyCMOTPEHHbIX 3aKOHOM CflyyasxX lopunyveckoe
NNLO MOXeT NpuobpeTaTtb rpaxAaHCKue npasa U NPUHUMAaTbL Ha ceba rpaxjaH-
CKMe 0643aHHOCTM Yepe3 CBOMX YYAaCTHWKOB (HanpuMmep, MojHble TOBApULLMW
B MO/IHOM ToBapuecTse). OT MeHW NMKBUAVPYEMOI OpraHvsaunm B Cyfde Bbl-
CTynaeT YNOoNHOMOYEHHbIN NTMKBUAALMOHHOW Komuccun. CornacHo cT. 62 MK Pd,
yupeanTenn (yH4aCcTHUKM) IOPUANYECKOTO NINLLA MW OpraH, NPUHABLLE peLleHne
0 IMKBUAALMN I0OPUANYECKOTO LA, HasHayaloT No COrnacoBaHWUIO C OpraHom,
OCYLLeCTB/IAIOWMM TOCYAapCTBEHHYIO pPerucTpaunto puanvyecknx nnt, Nuk-
BMAALMOHHYIO KOMUCCUIO (NMKBUAATOpa) M yCTaHaBAUBAKOT MOPALOK U CPOKM
nukBngauun. C MoMeHTa HasHauYeHUs NNKBUAALMOHHOW KOMUCCUN K Held mepe-
XOAAT NOSIHOMOYMA MO YNpPaBfeHU0 Aenammn puamyeckoro nuua. Jinksugauu-
OHHaA KOMMUCCUSA OT UMEHU NIMKBUAUPYEMOTO HOPULMYECKOTO NNLia BbICTYMNaeT
B Cyfe.

OpraHusaumMy u rpaxpgaHe MorytT MMeTb B npoLiecce OJHOBPEMEHHO He-
CKO/bKMNX MpeacTaBuTenei.

MpepctaBuTenem mMoxeT ObITb fleecnocobHoe nuuo. Cyfbu, cnegosaTenu,
NPOKYpPOPbI HE MOTYT 6bITb MPEACTABUTENAMM B CYAe, 38 UCKNIOYEHNEM CNyYaeB
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y4acTus ux B MpoLecce B KayecTBe MpeAcTaBMTeneil COOTBETCTBYHOLWMX Opra-
HOB MW 3aKOHHbIX NpeAcTaBUTeNei.

BTopbIM KpuTEpMemM BO3MOXHOCTM y4yacTWa B [efle ABNAOTCA Haj/exa-
WM obpasom OohopMNeHHbIe NMOMHOMOYUA Ha BefeHue fiena. VX OoTCyTCTBME,
Kakune-nn6o gedektbl HOpMbl UMY COAEPXaHUS LOKYMEHTOB, NOATBEPXKAAIOLLLNX
NMONHOMOYMSA, BIEKYT OTKa3 Cyfa B Nnpase BbICTYNaTb B KayecTsBe NpejcraBuTe-
NnA. 3aKOHHbIe npefcTaBUTeNIN UMEOT MONHOMOYUA B CUMY 3aKOHA, OAHAKO OHU
TakXXe [O/MKHbI MpefCcTaBUTb AOKYMEHTbI, MOATBepXAatolue UX JUYHOCTb, U
COOTBETCTBYIOLL M [OKYMEHT, Y40CTOBEPAIOLWMIA NX CTaTyc (Hanpumep, cBuAe-
TeNbCTBO O POXAEHUUN pebeHKa), ONeKyHbl UM NONeYnTenn AO/MKHbI NpeacTa-
BWTb B CyJ COOTBETCTBYIOLLEE PelleHVe OpPraHoB OMeKU W MoneynTenbcTea u
LOKYMEHT, YAOCTOBEPAIOLWMIA NMYHOCTb. MpeAcTaBUTeNM N0 AOFOBOPY O/MKHbI
npeAcTaBUTb LOBEPEHHOCTb, aABOKaTbl - OpAep HPUANYECKON KOHCYbTaLuu.
MonHomouna npefcTaBUTENS MOTYT OblTb ONpefieNleHbl TaKXKe B YCTHOM 3asiB-
NEHWWN, 3aHECEHHOM B MPOTOKO/ CyAebHOro 3acefaHus, UM NUCbMEHHOM 3asiB-
NeHUn AOBepuUTens B CyAe. YCTHOE 3asAB/eHMe MOXeT ObiTb CLENaHo B X04e Cy-
febHoro sacefaHms, B T.4. NpefBapuTeNbHOr0, U MOANEXMNT 3aHECEHWIO B MPO-
TOKON cyfebHoro 3acefaHus. 3asBfieHne [OBEPUTEN MOXET ObITb NpeacTasne-
HO IMYHO MM B NUCbMEHHON (OpMe 1 NPMOBLLEHO K genly. TO MOXHO CcAenathb
NMWb B CYfle, YTO 0CBOOOXAAET A0BepuUTeNs OT 0693aHHOCTY Y0CTOBEPATL [0-
BEPEHHOCTb. B MpoTOKONE Unn 3a9BNEHUN [OMKHBI 6bITb YKa3aHbl TOYHbIE flaH-
Hble 0 npefcTaBuTesne, ero NOJHOMOYMNA, NpPefyCMOTPeHHble CT. 54 TTIK P®.
CPOK, Ha KOTOPbIA MpeAoCTaBAATCA MONHOMOYNSA, NENCTBUA, B OTHOLUEHWUU
KOTOPbIX [OMNYyCKaeTCs OCYLeCTBAEHMe MOMIHOMOYMIA npeacTaBuTens (Hanpu-
Mep, Ha nepvoj BefeHMA Aena B Cyfe MepBOM MHCTaHUuu). Takue 3afBneHus
MOTYT 6bITb CAeflaHbl He TONbKO rpaxjaHamu, HO U pykKosoguTenem (ynosHo-
MOYEHHbIM JO/MKHOCTHBIM IUL,OM) OpraHm3aLuu.

MpefcTaBUTENLCTBO MO HA3HAYEHMWIO Cyfa ABNSETCA HOBbIM ANS POCCUIA-
CKOro rpaXjaHcKoro rpotecca v Hanpas/eHO Ha 3aliuTy npas MUCTLA WU OTBET-
YnKa B Tex cnyyasx, Korja MecTo XWUTe/bCTBa OTBETYMKA HENU3BECTHO U yCTa-
HOBUTbH €ro He ygaetcd. VcTel fo/mKeH nNpeAcTaBuTh B Cy[ 40Ka3aTenbCTBa TO-
ro, 4YTo MOMbLITKA MOWCKA OTBETYMKA He fanu pesynbTara (CrNpaBKuM OpraHos
BHYTPEHHUX [N O pPO3biCKe OTBETYMKA W Ap.), M60 CBefeHUA 0 nocfefHem
MECTe XWTefbCTBa OTBETYMKA, O TOM, YTO OH TaM He MPOXMWBaeT, CBeAeHUs
0 MECTOHaxO0X[EeHNN ero MMyLLecTBa UIM HeBO3MOXHOCTU ero YCTaHOB/IEHUS.
B cnyuvadax, npegycmoTpeHHbIX cT. 120 MK P®, cya Ha3Ha4yaeT cBoUM onpege-
NeHneM po3bICK OTBETUMKA, @ MPU HEBO3MOXXHOCTW €ro HaiTu paccmarpusaet
[leNno B ero OTCyTCTBME, Ha3Ha4yas eMy npeacrasuTend.

HasHauyeHune cyfoM npefcTaBUTENS BO3MOXHO TaKXe B TeX Cnyvaax, Korga
ropugmyeckas NoMoLb A0/MKHA OblTb OKa3aHa rpaxgaHam 6ecnnatHo. B kauve-
CTBe MpeACTaBUTeNsA B CNyyae, yCTaHOBNEHHOM KOMMEHTMPYEMON cTaTbei, Mo-
XKET BbICTYNaTb TO/bKO afBOKAaT B COOTBETCTBMM C 3aKOHOM 006 agBoKaTtype.



MonHomoumns npeacTaBuTeNs NOAPA3LENAOTCA Ha 06l Me U cneuunanbHble.
B kayecTBe 06 WX MOMHOMOYNIA NpeAcTaBuTens crnedyeT Ha3BaTb MpaBa NuL.
yyacTeywLWmnx B gene, nepeyncneHHole B ct. 35 MK P®: npaBo 3HaKOMUTbLCA
C Matepuanamu fiena, fienaTb BbIMUCKN U3 HUX, CHUMATb KOMUK, 3a8BNATb OTBO-
[bl, NpeAcTaBNATbL AOKa3aTeIbCTBA M Y4acTBOBATb B UX UCC/ef0BaHUM, 3afaBaTb
BOMPOCHI APYrMM fuuam, ydacTBylL WM B fene, CBUAETeNAM, 3Kcneptam u
cneunanucTam; 3aaBnATb XoAaraincTea, B T.4. 06 ucTpeboBaHWM [OKa3aTeNbCTB;
faBaTb 06bACHEHWA CyAy B YCTHOW M NUCbMEHHON (hopme; NPUBOAMTL CBOU A0O-
BOAbl MO BCEM BO3HMKAlOLWMUM B Xofe cyfe6HOro pasbupaTenscTsa Bonpocam,
BO3paXkaTb OTHOCWTE/NIbHO XOAAaTalCTB W AO0BOLOB APYruMX AuL, Y4YacTBYHOLLMX
B fene; o6xanosatb CyfilebHble NOCTAHOBMEHWUA U UCMONb30BATb NPefOCTaBNEH-
Hble 3aKOHO/JaTeNbCTBOM O FPaXKJaHCKOM CY/I0NpPOn3BO/ACTBE Apyrue npoteccy-
anbHble npasa. [N oCyLWecTBNeHNA NPeCTaBUTENIeM JaHHbIX NPoLeccyanbHbIX
[ecTBMIA JOCTAaTOYHO yKa3aTb B AOBEPEHHOCTU, YTO NULO HafensieTcs MpaBoM
coBepwaTb OT MMEHW MNpeACTaBUTENs BCe MpoueccyanbHble AeACTBUA B Cyge,
npasom 6bITb NpeacTaBUTENEM B CYJe.

CneunanbHble NMpaBOMOYMA; NPaBo NPeACcTaBUTENs Ha MoAnucaHne UCKo-
BOrO 3afB/ieHUA, NMpeAbsB/EHNE ero B Cyf, nepegadvy crnopa Ha pacCMOTpPEeHue
TpeTelicKoro cypa, npefbsBieHMe BCTPEYHOrO MCKa, MOAHbLIA MAN YaCTUYHBIN
0TKa3 OT MCKOBbIX TpebOBaHMI, YMeHbLUEHNE UX pa3mepa, MPU3HaHWe 1cka, 13-
MEHEHME npejMeTa WAM OCHOBaHWA WMCKa, 3aKN0YeHVe MUPOBOro COrfalleHuns,
nepegavy nonHoMmoumin gpyromy nuuy (nepegosepue), o6>xxanosaHue cyge6Ho-
ro NOCTaHOBJIEHUA, NPEbABIEHNE UCTTONHUTENLHOTO JOKYMEHTa K B3bICKaHUIO,
nonyyeHne NPUCYXAEHHOr0 MMYLLECTBA UMW AeHer AO/MKHbl 6biTb CNeunanbHO
OroBOPEHbI B JOBEPEHHOCTH, BbIfAHHOW NpeAcTaBAsSeMbIM ULOM.

TEMA 9.

MpoueccyanbHble CPOKU

MpoueccyanbHble CPOKM - 3TO CPOKMW, B TEUEHME KOTOPbIX Nuua, y4vacT-
BYHOLWWe B fene, Apyrue y4YacTHUKM TpaxAaHCKUX npoLeccyanbHbIX OTHOLUe-
HUIA MMEeKT NpaBo MM 0653aHbl COBEPLUNTL OMpefesieHHble NpoLeccyabHble
faeicTBumA.

MpoueccyanbHble CPOKM MOFYT YCTaHaB/MBATLCA 3aKOHOM (MMMepaTUBHbIE
CPOKM) WUAN CYAOM (JUCMO3UTMBHBLIE CPOKW). CPOKW, YCTAHOBNEHHbIE 3aKOHOM,
onpegensalTcad NepuoLomMm BpPeMeHW, Hanpumep, B COOTBETCTBMM C 4. 1 cT. 154
M>X P® rpaxpaHckue fena paccMaTpuBalOTCA M paspeluatroTcs CyaoM B CPOK
[0 BYX MeCALEB C MOMEHTa MOCTYN/IEHNS 3aAB/IEHUS B CY[, @ MMPOBbIM CyAbel -
B CPOK [0 OZHOr0 Mecsua C MOMeHTa NPUHATUA 3asaBieHNs K Npou3BoacTey. [e-
Nna 0 BOCCTaHOB/IeHUM Ha paboTe, B3biCKAHUW AIMMEHTOB paccMaTpuBatoTCs U
paspelsaroTca B TeueHue mecaya. B otnmune o1 MTIK PCOCP, HoBbili MK PO
He npejycmaTpuBaeT CreLmanbHOro cpoka noAaroToBku Aena K cygebHomy pas-
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6upaTtenbCTBY, a yCTaHaB/MBaeT BO3MOXXHOCTb NPOBELEHNA NpefBapUTeNbHONO
CcyfiebHOro 3acefjaHns B TeYEHME BCEr0 CPOKa PaCCMOTPeHUA fiena B cyfe.

CpoKu, KOTOpble He onpefeneHbl 3aKOHOAATE/NIbCTBOM, MOTYT ObITbh yCTa-
HOBJIEHbI CyfoMm. Tak, cornacHo 4. 1 cr. 136 MK P®, cyabs, yCcTaHOBUB, 4TO
3asBfieHMe NofaHo B cyf 6e3 cobnogeHns TpeboBaHWiA, U3N0XEHHbIX B CT. 131,
132 I'MK P®, BblHOCUT onpejeneHune 06 ocTaBneHUN 3adBeHNs 6e3 ABMKEHNS,
0 YeM M3BelLaeT NMLO, Nojasluee 3asBNneHue, U NPeAoCTaBAAET eMy PasyMHbIN
CPOK AN UCNpPaBNeHNs HeJ0CTaTKOB.

Hecob6niogeHne cpoka CyaoM (Hanpumep, CpokKa pacCMOTPEHMA W paspe-
WeHNs fena) He BnevyeT HebNaronpuATHbIX MOCNEACTBUIA ANA HapywwuTenei
CPOKOB. 3aKOHOAATeNbCTBO He NMpeaycMaTpMBaeT KakKol-nmbo 0TBETCTBEHHOCTY
3a Nof06HbIE HapyLLeHNs.

[na agpyrux nuu, KOTOpble He y4yacTBYIOT B MpoLecce, TakKe MOryT 6biTb
YCTaHOBNEHbI MpoLueccyanbHble CPoku. Hanpumep, cornacHo 4. 1 cT. 226
MK Pd, opraHusauum uam JOMKHOCTHbIE AMLa, MOMy4YMBLUME B CBOI ajgpec
YyacTHOe onpefeneHune, 0643aHbl B MECAYHbIA CPOK COO6LWUTL CyAy O MPUHATBIX
UMy Mepax. B cnyyae HecoobLWeHNs 0 NPUHATLIX MepaxX BUHOBHbIE [O/KHOCT-
Hble nuLa MOryT 6bITb NOABEPTHYTHI WTPady B pasmepe fo 10 MPOT, npuyem
HanoXeHune wTpada He 0cBOBOXKAAET OT 00A3aHHOCTU COOOWMUTL O NMPUHATHLIX
Mepax.

TpafuuMOHHOe MpaBuio, OMpefenaloUlee Hayano TeYyeHWUs npoueccyalb-
HOrFO CpOKa: CPOK, OMpefeneHHbI MepuogoM BPEMEHMW, HauMHaeT Teub Ha cre-
LylOWmniA feHb NOCNe KaneHAapHOW AaTbl WM HACTYNNEHUA COBbITUSA, KOTOPbIM
OMnpefeneHo ero Havyano. YCTaHOBNEHHOe MPaBW/I0 O3HayaeT, YTO KaleHJapHas
flata unn fieHb HaCTYNNeHUs cobbITUA B pacyeT He NPUHUMAKOTCA.

MpoueccyanbHblil CPOK, UCHUCAAEMbIA rofamu, UCTEeKaeT B COOTBETCT-
BYIOLLME MeCAL, M YMCo MocnefHero roga cpoka. Cpok, ncuncnsemslin mecsua-
MW, UCTEKAeT B COOTBETCTBYIOLLEEe YNCNO MOCNEAHEr0 Mecala cpoka. B cnyyae,
€C/IN OKOHYaHWe CPOoKa, UCYMCAAEMOro MecAuaMmu, NPUXOAWUTCS Ha TakoWh Me-
CAill, KOTOPbI COOTBETCTBYIOLLErO YKC/a He MMeeT, CPOK NCTeKaeT B NOCAeAHNIA
[eHb 3TOro mecaua. B cnyvae, ecnu nocnefHuii AeHb MpoLeccyanbHOro Cpoka
NPUXOANTCA Ha Hepabouwii feHb, AHEM OKOHYaHMA CPOKa CYMTaeTca Chepyto-
W Wit 32 HUM paboymnin feHb.

MpoueccyanbHoe AeiicTBMe, ANA COBEPLUEHWUS KOTOPOrO YCTaHOBMEH Mpo-
LleccyasnbHbI CPOK, MOXET OblTb COBEPLUEHO [0 ABafuaTy YeTbipex 4acos No-
CrefHero fHA cpoka. B cnyyae, ecnu xanoba, [OKYMEHTbl UW [EeHEXHble CYyM-
Mbl OblNIM CAaHbl B OPraHU3aumio MoYTOBON CBA3M A0 fABajLaTy YeTbipex 4acos
nocnefHero fAHA Cpoka, CPOK He CUMTaeTCA NPOnyLLeHHbIM.

B cnyuae, ecan npoueccyanbHoe AeiicTBME LOMKHO 6biTb COBEPLUEHO He-
MoCpeACTBEHHO B Cyfie WM APYroil opraHv3alumn, CPOK NCTeKaeT B TOT Yac, Ko-
r4a B 3TOM Cyfe Wau 3TOW OpraHusauuy no ycTaHOBNEHHbIM NpaBuiaM 3akKaH-
ynBaeTcs pabounii AeHb UNU NpeKpaLLalTCs COOTBETCTBYIOLLME ONepaumm.
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Ecnu nocnegHnil feHb CpoKa NPUXOANTCS Ha Hepabounid feHb, B COOTBET-
cTBUM co cT. 193 K P® gHeM OKOH4YaHMS CPOKa CuMTaeTcs G6/vkanwunii cne-
LyloLWnii 3a HAM pabounii feHb.

Ecnun cpok ycTaHOB/EH A7 COBEePLUEHUA KaKoro-nmbo aeicTBns, OHO MO-
XeT 6bITb BbIMOMHEHO [0 24 4acoB MOC/eAHEro fHA cpoka. OfjHaKo ecnn 3To
feiicTBMe [OMKHO ObiTb COBEPLUEHO B OpraHusauuu, TO CPOK UCTeKaeT B TOT
yac, Korfa B 3TOW OpraHu3auuu no ycTaHOB/IEHHbIM MpaBuiaM MpekpalaTes
COOTBETCTBYIOLME onepaunn. MUCbMeHHbIe 3asBNIEHNSA 1 U3BELLEHUSA, CAaHHbIe
B OpraHu3auuio cBA3W A0 24 4acoB MOCNEAHEro [HSA CPOKa, CYMTAIOTCA ChenaH-
HbIMU B CPOK.

B cnyvae gonyuieHHON NPOCPOYKM CYAbsi MOXET MPOLAUTL UM BOCCTaHO-
BUTb MPOMYLYEHHbI CPOK B 3aBUCUMOCTW OT TOrO, YCTaHOBMEH NI 3TOT CPOK
3aKOHOJATeNbCTBOM WU/IN CY[OM.

MpoueccyanbHble CPOKWU TEKYT HEMPEepbIBHO W BKAOYalOT B cebA BbIXOA-
Hble W npa3fHuYHble AHW. Tpu CoBNafieHMn BLIXOLHOrO M Hepaboyero npasg-
HWYHOIO JHS BbIXOAHON AeHb NEPeHOCUTCH Ha CrneAyloLnii nocne NpasgHUYHO-
ro pabounii feHsb.

MocneAcTBMA NPoOMycKa CPoOKa MOTyT 6bITb CHefYOWUMNA:

1) npekpaLlieHne CyLLecTBOBaBLUErO NPaBa M HEBO3MOXHOCTb €ro peannsaluu;

2) BOCCTaHOB/IEHWe, NPOAJIeHVEe MPOLLecCyanbHOro cCpoka W peanusauyus

npasa, KOTOPOE J0/IXHO 6blTb COBEPLUEHO B 3TOT CPOK.

B ToM cnyyae, eciiv CPOK YCTaHOB/EH CYlOM, OH MOXeT 6bITb MPOAJIEH CY-
[OM, @ CPOK, YCTaHOB/IEHHbI 3aKOHOM, MOXET O6blTb BOCCTAHOB/IEH CY[OM.
Mpu 3aToM Cyf BbIHOCUT onpefenieHne. Mpyu HapyLeHUn npoueccyanbHbIX Cpo-
KOB, YCTaHOB/EHHbIX ANd cyfa (Hanpumep, cpoka NofroToBKM U PacCcMOTPeHUs
fena), cyf 4O/MKEH COBePLINTb NpoLeccyanbHble AeNCTBUA.

MpuocTaHoBNEHWE MpoLeccyanbHbIX CPOKOB 00ycnoBAMBaeTCAs npuocTa-
HOB/IEHMEM MPOn3BOACTBaA NO feny. OCHOBaHWSA, CPOKU U MOPALAOK NPUOCTaHOB-
neHuns onpegensattca ra. 17 MK P®. Ho ncteyeHnn CpoKOB MPUOCTAHOBAEHUA
npoun3BoAcTBa Mo Aefly, YCTaHOBNEHHbIX CT. 217 MK P®, npon3BOACTBO Ito je-
Ny BO30OHOBNAETCA HAa OCHOBaHWW 3afBMIEHMA ML, Y4YacTBYIOLWMUX B Aene, uaun
no nHuymnaTtuee cyga. O npuocTaHoB/IeHUM NPOU3BOACTBA MO ey, Kak 1 0 BO-
300HOB/IEHMN MPOM3BOACTBA MO fefy, Cyf BbIHOCMT onpeaeneHne. C MOMeHTa
BO306HOB/NEHNSA MPOM3BOACTBA TeYeHWe CPOKOB MPOAO/MKAETCA, U MpoLeccy-
anbHble AeiiCTBMS MOTYT ObiTb COBEPLUEHbI B OCTaBLUMECH CPOKMU.

Ha3HayeHHble CyjOM MNpoLeccyaNbHble CPOKW MOTYT 6bITb MPOANEHBI CY-
[OM. 3aKOH He npefycmarpuBaeT NpoBeAeHMs CyAebHOro 3acefaHus ans peue-
HWA BOMpoca O NPOAJIEHNN CPOKa.

JNnyam, NponycTMBLIMM YCTAHOBMIEHHbIN (hefepanbHbiM 3aKOHOM MpoLec-
Cya/bHbIli CPOK MO NPWYMHAM, MPU3HAHHBLIM CYAOM YBaXMWTeNbHbIMWU, NpPOMy-
L EHHbIA CPOK MOXeT 6blTb BOCCTAHOB/EH. 3asfB/ieHNe O BOCCTAHOB/IEHUWN MpPO-
MyLeHHOro npoLeccyanbHOro Cpoka nojaetcs B Cyf, B KOTOPOM HaAnexano
COBEPLIMTb MpoLeccyanbHOe AelicTBUe, W paccmaTpuBaeTcs B cyge6HOM 3ace-
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AaHuu. Jlnua, yyacTeytolime B fiene, U3BELLAl0TCS 0 BPEMEHN U MecTe Cyfe6Ho-
ro 3acefaHus, 04HAKO WX HesBKA He AB/SETCA NPEnsTCTBUEM K PaspeLleHuio
MoCTaBNEHHOrO Mepef CyoM Bonpoca.

Tema 10.
Pacxopgbl B rpa>kgaHCKOM npouyecce

CypaebHble pacxofbl ynnaynBatoTCs CTOPOHAMU, TPeTbUMU ANLAMM, 3asiB-
NAWUMN CaMOCTOATeNbHbIe TpeboBaHNA OTHOCUTENIbLHO NpeAmMeTa cropa, 3as-
BUTENAMW No genam ocoboro npoussofcTBa. CyfebHble pacxofbl BKAKOYAKOT
B Ce65 roCylapCTBEHHYIO MOLUVHY W U3AEPXKW, CBS3aHHbIE C PACCMOTPEHUEM
nena.

locypapcTBeHHas MOLW/IMHA NpeacTaBaseT coboli 06s3aTenbHbIli U AencT-
BYIOLW NI Ha BCceil TeppuTopum Poccuiickoii ®efepauun naaTex, B3MMaemblid
3a COBEpLUEHME HOPUANYECKN 3HAYMMBIX AeWCTBUIA NMBO Bblfavyy LOKYMEHTOB
YNONHOMOYEHHLIMUN Ha TO OpraHaMn UAM JO/MKHOCTHbIMW nuamu. ocyaapcT-
BEHHasA MOLI/JMHA B3MMaeTCs 3a COBeplUeHMe CyAOM AelCTBUIA no paccmoTpe-
HWUIO W paspeweHnio rpaxaaHckmx gen. OHa ynnaumBaeTcs C UCKOBbIX M UHbIX
3adBMeHN 1 Xanob, nojaBaeMbiX B CyAbl 06Lel OPUCANKLMMN, B 4OXOA COOT-
BETCTBYtOLWeEro 6woketa. Pasmep rocyfapCTBeHHON MOLWAWHbI OnNpegensercs
cneuunanbHO rnasoit Hanorosoro kogekca P® 1 3aBUCUT OT LieHbl NCKa, KOTO-
pasa onpegensetca ct. 91 MK P®. Cya nnn cyfba, UCXo4a 13 UMYLLECTBEHHO-
ro MOMOXeHWs rpaxjaHuHa, BnpaBe 0CBOOOAWNTL €ro OT ynaaTbl FrOCYAapCTBEH-
HOW MOLNUHBI, & TaKXKe OTCPOYUTb UM PaccpounTb OAHON nan o6eum cTopo-
Ham ynnaTy rocyfapCTBeHHOWN NOLWNNHbI TM60 YMEHbLLNTL ee pasMep.

K n3gepxkam, CBA3aHHbIM C PAaCCMOTPEHMEM Aena, 0THOCATCA:

* CYMMbI, NOANiEXaline BbiNiaTe CBAAETENAM, 3KCNepTam, creymanuctam

1 NepeBOAYMKaM;

e pacxodbl Ha onnaTy ycnyr nepeBOAYMKA, MOHECEHHbIe WHOCTPaHHbIMM
rpaxgaHamu 1 nuuaMm 6e3 rpaxgaHcTea, ecv MHOe He NPesyCMOTPEHO
MeXAYyHapo4HbIM JOroBopoM Poccuitickoi defepauun;

* pacxofbl Ha NPoe3f W NPOXWBaHWe CTOPOH U TPeTbUX UL, MOHECEHHbIEe
VMW B CBA3M C SBKOW B CY[;

e pacxofbl Ha onnaty ycnyr npeactaBuTenei;

* pacxofbl Ha NPOM3BOACTBO OCMOTPA Ha MECTE;

* KOMMNeHcauus 3a (aKTMYecKyl MNOTEp BPEMEHW B COOTBETCTBUM
co cT. 99 HacTosuwero Kogekca;

e CBf3aHHble C PacCMOTPeHWEM fefna MOoYTOBble PAcXofbl, MOHECEHHbIe
CTOpPOHamu;

» [pyrue npu3HaHHbIE CYAOM HEOOXOAMMbIMUN PacXofbl.
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MepeyeHb pacxooB, KOTOPble OTHOCATCA K U3JepXKaM, CBA3aHHbIM C pac’y,
CMOTPEHMEM [ieNa, ABMAETCA HencUepnbiBaloWwmMM. B HEro MoryT 6biTb BKIOYE-
Hbl TaKXXe pacxofbl MO pPo3bICKY OTBETHMKA WU PACXOfbl, CBA3aHHbIE C XpaHeHNeM
nMyLiecTBa fO/KHUKA. Pacxofbl, MPOU3BefjeHHbIe CYLOM, B YaCTHOCTU KaHLe-
NAPCKME M MOYTOBbIe pacxofbl, onnaTta ycnyr nepeBofyunka, 3a UCKNOYEHUEM
pacxofoB Ha onnaty Ycnyr nepeBofuMKa, MOHECEHHbIX WHOCTPAHHbLIMU Tpax-
faHamy 1 nuuamn 6e3 rpaxgaHcTBa, He BXOAAT B U3AEPXKKW, CBA3aHHbIE C pac-
CMOTpeHVEM fiena. B rpaxjaHCcKoM npoLieccyanbHOM 3aKOHOAATeNbCTBe He (un-
rypupyroT B KayecTBe y4acTHUKOB MnpoLecca 3aKOHHble NpeacTaBuTenn ceufe-
Tenei, a cnefoBaTeNibHO, He NMPefyCMOTPEHO BO3MeLLeHne UM pacxogos (cT. 70,
94 - 95 TTIK P®).

CornacHo n. 2 ct. 97 ITIK lMpaButensctso P® [OMKHO YCTaHOBUTS,
He TO/IbKO MOPAAOK, HO U pasMepbl BO3MELLLEHWNA NPOLECCYaNibHbIX U3JepXeK.

B 3akoHOAaTenbCTBE He pelleH OJHO3HAYHO TakoW BaXKHbI BOMPOC, Kak
BO3MeELLEHME YYaCTHMKaM MpoLeccyanbHblX AeACTBUIA 3apnnaTbl 3a BpeMms, 3a-
TpayeHHOe B CBA3W C BbI30BOM B CY[, WM APYTWe OpraHbl, ABAAIOLWMECH CYObek-
TaMW Yron0BHOW M afMUHUCTPaTMBHON ropucankumnn. B ct. 170 Tpygosoro Ko-
jgekca P® rosoputca NuWb O COXpaHEHUM 3a pabOTHMKOM MecTa paboThbl
Ha BpeMs MPUB/IEYEHNS ero K UCMOMHEHWIO TOCYAapCTBEHHbIX 0653aHHOCTel U
0 KOMMeHcauuy CBA3aHHbIX C 3TUM 3aTpaT, OfHAKO B MOHATUE «KOMMEHCALMNA»
Kogekc Bknoyaet nuub «3atpatbl» (CT. 164), K KAKOBbIM HejonnavyeHHas 3ap-
nnara He OTHOCUTCH.

CylecTBeHHbIM ABMAETCA BOMPOC O (PUHAHCOBBLIX MCTOYHUKAX, U3 KOTO-
pbIX AOMXHA OonnaymsaTbCA HefonosyvyeHHas 3aprnarta. Kak CkasaHO Bbille,
Tpy#oBOW KOAEKC rapaHTUPYeT TO/IbKO COXPaHeHWe 3a yyacTHMKaMu npouecca
mecTa paboTbl. Hanorosbili kogekc (cT. 131), MK (cT. 95) u AMK (cT. 107)
BO3naraloT 0643aHHOCTb BO3MELLEHUA y4yacTHWKAM MPOU3BOACTBa NO COOTBET-
CTBYIOLW MM KaTeropuam fJen HefoONONYYeHHON 3apnnaTbl Ha paboTogatenei.
B ycnoBumax nepexofa CTpaHbl K PbIHOYHOW 3KOHOMMWKE C YY4ETOM COAepXKaHus
cT. 35 n 55 (4. 3) KoHcTuTtyuum PO, ct. 236 MK PD, cT1. 22 n 129 Tpygnosoro
Kogekca P® npaBOMepHOCTb BO3/10XKEHWUsA Takoil 06A3aHHOCTM Ha paboToparte-
Neii BbI3bIBAET CEPbe3Hble COMHEHMSA U MOXEeT 6biTb NPeAMeTOM PacCMOTPEHMUS
B KoHcTuTtyumoHHom Cyae P®.

CornacHo ITIK P® pgeHexHble CyMMbl, Mofnexkawine BbiniaTe cBuiete-
NAM, 3KCrepTam, cneuunannuctam, U gpyrue pacxofsl, Npu3HaHHbIe CyA0M Heo6-
XOAWMbIMW, NPefBapuTeNbHO BHOCATCSH Ha 6aHKOBCKMIA cyeT CygebHoOro genap-
TameHTa CTOPOHOM, 3afBMBLUEl COOTBETCTBYHOL YO NpPoCcL6y (CT. 96).

Ceugetenam, akcreptam, creuyuannuctam u rnepesofymMKam BO3MeLLalOTCA
MOHECEHHbIe MW B CBA3W C ABKOW B Cy[ pacxofbl Ha Npoesg W MpOXuBaHue,
aTakXXe BbINIavymMBalOTCA CyTOYHble. DKCNEPTbl, CNEeLnanucTsl NoayyawT BO3-
HarpaxieHue 3a BbIMOMIHEHHYIO UMW NO NOPYYEHUIo cyfa paboTy, ecnum ata pa-
60Ta He BXOAWUT B KPYr X CNyXebHbIXx 06A3aHHOCTEN B KayecTBe pabOTHUKOB
rocyfapCTBEHHOr0 yupexaeHus. Pasmep Bo3naTpaXeHus akcneptam, cneuua-



nMcTam onpefenserca CyaoM MO COrnacoBaHWMIO CO CTOPOHaMW M HO cornaile-
HUIO C 3KCMepTaMu 1 cneymanucTamu.

CTopoHe, B M0/b3y KOTOPOI COCTOSNOCH PelleHne cyfa, Cyf npucyxpaet
BO3MECTWUTb C APYrOi CTOPOHbI BCE MOHECEHHbIE MO AeNy CyAebHble pacxombl.
B cnyyae, ecnn UcK yAOBMETBOPEH YACTUYHO, Pacxofbl MPUCYXAAKTCA UCTLY
NponopuuoHanbHO pasMepy YA0BMNETBOPEHHbIX CYAOM MWCKOBbIX TpeboBaHWiA,
a 0TBETYMKY MPOMOPLMOHANBHO TOM 4aCTU WCKOBbIX TPeb6OBaHWiA, B KOTOPOWA
MCTLY 0TKa3aHo.

Co CTOpOHbI, He0OGPOCOBECTHO 3asBMBLUEA HEOCHOBATE/IbHbIA WCK WAn
CMNop OTHOCUTENbHO MCKa IM60 CMCTEMaTMYeCcKU MPOTUBOAENCTBOBABLUEN Npa-
BU/IbHOMY 1 CBOEBPEMEHHOMY PacCMOTPEHUIO U paspelleHuto fena, cys MoxeT
B3bICKaTb B MOJ/b3Yy APYroil CTOPOHbI KOMMeHcauuo 3a paKTUYecKyt MNoTepto
BpeMeHu. Pasmep KOomneHcauuu onpegenseTcs CyLOM B pasyMHbIX npejenax v
C YYETOM KOHKPETHbIX 06CTOATENbCTB.

MpeacTaBnseTca, 4To ANA NPUMEHEHNS 3TUX MONOXEHNA HEO6X0AUMO A0-
KasaTb HeAo6pOCOBECTHOCTb CTOPOHbI, 3asBMBLUE/ HEOCHOBATE/IbHbIN WCK.
[Job6pocoBecTHOoe 3a6NyXAeHUe He MOXET OblTb OCHOBaHWeM A8 B3blCKaHMWA
KOMMeHcaLun 3a NOTEPH0 BPeEMEHMN.

MpoTuBoAeiicTBME NPaBUILHOMY W CBOEBPEMEHHOMY PacCMOTPEHMUIO U
paspelleHunto fena MOXET BblpaXaTbCsA B HernpefoCTaBNeHUU TpebyeMbiX [OKa-
3aTeNbCTB, HesABKe 6e3 YyBaXWUTENbHbIX MPUYUH, YKIOHEHUW OT MPOXO0XAEHWS
3KCNepTuUsbl U T.4.

Mpun onpefeneHnn pasmepa KOMMeHcauUn Cyfd YYUTbIBaeT MpPuUBefeHHble
3aMHTepecoBaHHO CTOPOHON A0Ka3aTenbCTBa TOr0, YTO OHA MOHecna ybbITKy,
BK/IOYasA YNYLIEHHYO BbIro4y, B CBA3W C y4yacTuem B fefe, Hanpumep AOKYy-
MeHTbl, MOATBEpPXAaloLwme, YTo paboTogaTenb He BbiMaynBan paboTHUKY 3a-
paboTHYIO Nfaty B CBA3W C TEM, YTO OH Obl1 OTBMIEYEH OT paboThbl AN8 yyacTus
B flene.

CTopoHe, B NOMb3y KOTOPOW COCTOANOCH pelleHune cyfa, no ee NUCbMeH-
HOMY X0AaTaiiCTBY Cyd MPUCYXXAAeT C APYroil CTOPOHbI pacxofbl Ha onnaTy yc-
Nyr npejctaBuTens B pasyMHbIX npegenax. NMpoussBefeHHble pacxoibl 4OHKHbI
ObITb NOATBEPXAEHbI JOTOBOPOM W/ UHBIMU AOKYMEHTaMM.

Mpu oTkase McTUA OT UCKa, KpOMe Tex C/y4yaeB, KOrga OTBETUMK Moche
npeagbsBAEHUA NCKa AO6POBOMBLHO YA0BNETBOPUA TpeboBaHMSA MCTLA, MOHECEH-
Hble MM cyfeOHble pacxofbl OTBETYMKOM He Bo3MmelLatoTcs. Mpu aToM ucTel
[LONXKEH BO3MECTUTb OTBETUMKY W3LEPXKWU, MOHECEHHblE B CBA3U C y4yacTueMm
B [iefie, KOTOpble nepeyuncnensl B cT. 94 I'MK P®. Kpome TOro, CTOpoHbI MOTyT
camun [OroBOpUTLCA O pacnpefeneHun cypebHbIX pacxofoB U yBeAOMUTb
06 aTOM cyf. Mcxoasa M3 npuHumMna AUCNO3UTUBHOCTU, CYA AO/MKEH NPUHATL
Takoe cornawleHue.

Mpn 0TKase NOMHOCTbLIO UM YaCTUYHO B UCKE NnLy, 06paTuBLLEMYCA B CY[
B MPEAYCMOTPEHHbIX 3aKOHOM CJlyyasx C 3afB/eHUeM B 3aliUTy npas, cBO6OA 1
3aKOHHbIX MHTEPecoB UCTLa, OTBETUYMKY BO3MELLAKTCA 3a CYeT CPefCTB COOT-
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BETCIBYIOLLEro 610[>KeTa NOHECEHHbIE UM W3[EePXKW, CBA3aHHbIe C pacCMOTpe-
HVeM fAena, MOMHOCTbIO WM NPOMNOPLMOHAaNbLHO TOW 4YacTM UCKOBbIX TpeboBsa-
HWIA, B Y40BNETBOPEHNW KOTOPOW UCTLY 0TKa3aHo.

M3aepxKu, NOHeceHHbIe CYOM B CBA3M C pacCMOTPEHMEM fJefia, U rocy-
[JapcTBeHHas NOLUNHA, OT YNiaTbl KOTOPbIX UCTeL, Bbln 0CBOBOX/EH, B3bICKU-
BAlOTCA C OTBETYMKA, He OCBOBGOXAEHHOro OT ynnaTbl CyAeOHbIX Pacxofos,
B pefepanbHblii 6104XeT NMPONOPLMOHANbHO Y0BETBOPEHHOW Y4acTU UCKOBbIX
Tpe6oBaHUii. Mpu 0TKase B UCKE U3AEPXKWU, NOHECEHHbIe CYJOM B CBA3W C pac-
CMOTPEHMEM fena, B3bICKMBAIOTCA C UCTLA, He OCBOOOXAEHHOro OT ynnartbl Cy-
AebHbIX pacxofoB, B hefepaNbHbIi GHOAXKET.

MpaBoBas npupofa WTpagoB, HanaraeMblX CyLOM B rpaXAaHCKOM Cyfo-
npon3BOACTBE, OJHO3HAYHO He onpefeneHa. C OfHON CTOPOHbI, 3TU LWTpadbl
HOCAT afMUHUCTPATUBHbIN XapakTep ¥ MHOTWE U3 HWUX, KOTOpble NpegycMoTpe-
Hbl MK P®, nosTtopsatoTcs KoAFI P®. A apyroii cTOpoHbI, yYKasaHHble B [TIK
P® wTpatbl MMeOT NpoueccyanbHblii XapakTep ¥ NPUMEHAI0TCA CyL0M 3a Ha-
pyleHnsa npoueccyanbHbiX HOpPM npasa. CynebHble WTpadbl -- 3TO AeHEXHble
B3bICKaHWS, Hanaraemble CyjOM Ha rpaxpjaH W LOMKHOCTHbLIX MWL, 3a SOMYLLeH-
Hble UMW HapyLLEeHNA HOPM rpaXK[iaHCKOro npoLeccyanbHOro 3aKoHoAaTensLCTBa.

CygebHble WTpabl HanaralwTcsa B Cy4vasnx:

- Heu3BelleHud Cyfa, a Takxe HeBbINONHEHNA TpeboBaHWA Cyfa 0 npeaoc-
TaBNeHUW [oKasaTeNbCTBa MO MNPUYMHAM, MPU3HAHHBIM CYIOM HEYBaXUTefb-
HblMU (4. 3 cT. 57 TMK P®);

- HapylleHus 3anpeTa OTBETYMKY COBepllaTb OMpedeneHHble AeicTBus;
3anpeta ApYrMM fvuam COBepllaTb OMpefesieHHble AeACTBUA, Kacarolinecs
npegmerta cropa, B T.4. nepefaBaTb WUMYLLECTBO OTBETYMKY WM BbIMOMHATb
Mo OTHOLLEHUIO K HeMY UHble 0653aTenbcTBa (4. 2 ¢T. 140 MK PO);

- HapylleHua nopsaka B CyfiebHOM 3acefaHuu, npu 3ToM WTpad Hanara-
eTcA Ha BUHOBHbIX nuL, (4. 3 cT. 159 MK P®);

- YKNOHEHMA NepeBOfiuMKa OT ABKW B CY[ MW OT HaANeXallero UcronHe-
HKA cBoMXx 06a3aHHOCTeR (4. 4 cT. 162 IT1K PD);

eCN  BbI3BaHHbIE CBWUAETENb, 9KCMepT, Cheuuannct, nepesofynK
He ABUMUCL B cyflebHOe 3acefiaHVe NO NPUYMHAM, MPU3HAHHLIM CY[4OM HeyBa-
XUTeNbHbIMK (4. 2 cT. 168 MK P®);

- Hecoo6LWeHNsA BUHOBHBbIMU AO/MKHOCTHLIMW ANLAMMU O MPUHATBIX Mepax
Mo YaCTHOMY onpejeneHuto (4. 2 cT. 226 M1K P®);

- HesBKW B Cyf[ MpefCcTaBMTeNs opraHa rocyfapCTBeHHON BnacTu, opraHa
MECTHOr0 camoynpaBneHUs UM AOMKHOCTHOTO NuLa ro AefiaM, BO3HUKAKOLWUM
13 Ny6/INYHbIX NPaBOOTHOLEHU (4. 4 cT. 246 TTIK PD);

- 1 B HEKOTOPbIX APYruX cnyyasx.

OnpefeneHne 0 HanoXeHWn wTpada BCTynaer B CUAY MO WUCTEYEHUU
10 gHeil co AHA MONYYEeHWs KONWUW OMpefeneHns NNLOM, Ha KOTOPOE HanoXeH

wTpad.
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B TeuyeHUe fiecATu AHeld CO AHSA NOMYYeHUs KOMUK OMpedeneHns Cyda o Ha-
NOXeHUU cyfe6HOro wrpaga AnMLo, Ha KOTOPOe HaMoXeH LUTpad, MOXeT o6pa-
TUTbLCA B CYA, HANOXMBLIKIA WITpad, ¢ 3asiBNEHUEM O C/IOXEHWUU WM YMEHbLUE-
HUM WTpaca. ITO 3asBNEHNEe paccMaTpuBaeTcs B CyfeGHOM 3acefaHun B Teue-
HUWe fecaTu aHeld. JIuLo, Ha KOTOPOe HaMOXeH LWTpad, N3BeLLaeTcs 0 BPEMEHU U
MecTe cyfe6HOro 3acefaHus, O4HAKO ero HesBKa He ABMSIETCH MPensiT CTBUEM
K pacCMOTPEHWIO 3aBNEHNUS.

TEMA 11.
MoaBeaOMCTBEHHOCTb U MOACYAHOCTb FrpakjaHCKuUx aen

C uenblo UCKNOYEHUS fy61MPOBAHUA PACCMOTPEHUA OOHUX U TeX Xe fen
cyfammn o6LWwein pucanKuun n apbmutpaxHbiMu cygamu B MK P® BblHECEHDI
B OTAe/IbHYI0 [NaBy W LeTann3nMpoBaHbl BOMPOCLI NOABEAOMCTBEHHOCTU W MOA-
CYAHOCTMW.
MoABeAOMCTBEHHOCTL 03HAYaeT NPefMETHYI KOMMETEHLUIO HOPUCAUKLN-
OHHbIX OopraHos B P®. lMoABeOMCTBEHHOCTb FpaXAaHCKUX [en cyfaMm npegy-
cMaTpuBaeT pacnpefeneHne pas/IMYHbIX KaTeropuini gen Mexgay rocyaapcrBeH-
HbBIMW 1 APYTMMK OpraHamu (cygamu 06uieil pUcaNKUNN, apomnTpaKHbIMU Cy
famu, TpeTeckKUMK cygaMm, KOMUCCUAMK MO TPYAOBbLIM cnopam, agMUHWCTpa-
TUBHLIMW OpraHamu v Ap.), paccmaTpuBaloLL UMK NpaBoBble CNOPbl B Npefenax
CBOE KOMMNETEHL MK,
Buabl noABe4OMCTBEHHOCTH:
1) cynebHaa - ouepumBaeT Kpyr Aen, BXOAAWMUX B KOMMNETEHLMIO cyda 06-
L e OPUCANKLMN 1N apBUTPaXXHOTO Cyfa;

2) afjMUHUCTpaTUBHaS;

3) noABeOMCTBEHHOCTb 06LLLeCTBEHHbIM 06pa3oBaHuAM (TpeTeickomy cy-
[y, KOMUCCUAM MO TPYLOBbIM cnopamM U T.4.).

MK P® onpegensieT nofBejOMCTBEHHOCTb CMOPOB cyAaM 06uieit topuc-
OVKLMKW, Nepevynucnsas KaTeropum fen, KOTOpble paccMaTpuBaldT U paspellaroT
LaHHble CYAbl, a TakKXe UCKNoYasa U3 NepeyHsa Te Aena, KoTopble NoABefOMCT-
BEHHbl apbuTpaxHbiM cyfam. Cyfabl 06LLeil HPUCAMKLUN He paccMaTpuBaloT
Jena, BbiTeKawlwme n3 NpesnpuHNUMaTensCKOM U UHOW 3KOHOMWYECKOW fes-
TeNbHOCTUW, KOTOPbIE NOABEAOMCTBEHHbI apOUTPaXKHbIM CyaaMm.

B cootBetcTBMM cO CT. 22 MK P® cyaam 06Lieil wpucaMkuum nopgse-
[LOMCTBEHHbI:

1) WCKOBble Aena C yyacTuem rpaxjaH, opraHusauuii, opraHoB rocygap
BEHHOW BnacTW, OpPraHoB MECTHOFO CaMOYMpaB/eHUs O 3aliuTe HapyLeHHbIX
UM ocnapuBaeMbiX Mpas, CBOGOA M 3aKOHHbIX MHTEPECOB, MO Cropam, BO3HW-
KaloWmnmM 13 TPaXAaHCKUX, CEMEMHbIX, TPYLOBbIX, YXUIULWHbIX, 3eMeJbHbIX,
3KO/I0TMYECKNX U UHBIX MPaBOOTHOLLEHWIA;
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2) fena no ykasaHHbIM B CT. 122 M)XK P® TpeboBaHWAM, pa3pellaemble
B NOPSAAKE NMPUKa3HOro Npon3BoLCTBa;

3) fena, BO3HMKalLWMe M3 NY6ANYHLIX MPAaBOOTHOLIEHWI W YyKa3aHHble
BCT. 245 IT'TIK P®;

4) nena ocoboro nNpon3BoACTBa, NPeAYCMOTPEHHbIe B CT. 262 MK P®;

5) pena 06 ocnapvMBaHWW pelleHWii TPeTeNCKUX CYAOB U O Bblgaye wuc-
MONHUTENbHLIX JUCTOB Ha MPUHYAWTENbHOE WCMOMHEHWE pelleHuid TpeTen-
CKUX CY[i0B;

6) fena O MPU3HaHWW W NPUBEAEHUMN B WUCMOSHEHWE PeLleHWUii WHOCTPaH-
HbIX CYZJ0B N MHOCTPAaHHbIX apOUTPaXHbIX PELLUEHWIA;

7) fAena € y4yacTMeM WHOCTPaHHbIX rpaxgaH, nui, 6e3 rpaxgaHcTsa, WHO-
CTPaHHbIX OpraHW3auunii, opraHusaunii ¢ UHOCTPaHHbIMW MHBECTULUAMU, MEX-
LYHapOAHbIX OpraHusauuii.

B 1o e Bpemsa npu o6palieHnMn B CyA C 3asBfieHWEM, COfepXalium He-
CKOJIbKO CBA3aHHbIX MeXAay co60ii TpeboBaHWiA, N3 KOTOPbIX O4HW NOABEAOMCT-
BEHHbI Cyay 06Leil opucankLumu, a gpyrue - apbuTpaxXHoOMy cyay, ecnu pas-
fenernve Tpe6oBaHWii HEBO3MOXHO, €10 MOANEXUT PaCCMOTPEHUIO W paspelle-
HUIO B cyfe 06LLeli OPUCANKLUN.

B cnyuae, ecnm BO3MOXHO pasgeneHune TpeboBaHWi, Cyfibs 0643aH BblHe-
CTW onpejeneHne 0 NPUHATAM Tpeb6OBaHWU, NOABELOMCTBEHHbIX CyAy 06Lielt
opucankumm, n 06 oTKase B MPUHATMM TpeboBaHWIA, NOLBEAOMCTBEHHbIX ap-
BUTPaXXHOMY Cygy.

HoBoil kaTeropuweit gen, npegycmoTpeHHoir TTIK P®, sBndwTcs fena
06 ocnapvBaHWM pelleHnin TpeTeiCKMX CyAoB U O Bblfaye WMCMONHWUTENbHbIX
NNCTOB Ha NPUHYAUTENbHOE UCTMOMHEHNE PELLEHWNI TPeTECKMUX CYyA0B.

MoaBefOMCTBEHHOCTb KOHKPETHOrO0 MpaBOBOro TpeboBaHMA MOXeT ObiTb
UCKMOYNTENbHOI, anbTepHaTUBHON, YCNOBHOW U OMpefenseMoil Mo cBA3U WC-
KOBbIX Tpe6oBaHwWii. WcknwountenbHas noAgBeAOMCTBEHHOCTb O3HAayaeT, 4TO
CNop MOXeT paccmMaTpuBaTbCA TOMBKO CYAOM W He MOXeT paspeluatbca gpyru-
MW opraHamu. AnbTepHaTUMBHas NOABELOMCTBEHHOCTb NpejnonaraeT, YTo crop
MOXEeT ObITb MO 3aKOHY paspelleH He TO/IbKO CY[OM, HO U ApYruM Hecyfe6HbIM
OpraHom (B agMWUHUCTPaTMBHOM, HOTapuasbHOM MOpAfKe W Ap.). YCnoBHas
MoABeJOMCTBEHHOCTb O3Ha4aeT, 4YTO ANS OMpejeNieHHON KaTeropmm Cnopos Co-
6nogeHne npeaBapuTeNbHOrO BHecyAebHOro nopsfka WX pacCMOTPEHUS Bbl-
CTyrnaeT B KayecTBe HEOOXO4MMOro YCNoBUS WX MOABEAOMCTBEHHOCTU cyay
(Hanpumep, fena no crnopam, BbITeKalOLWMM 13 AOrOBOPOB MepeBo3ku). Moase-
LOMCTBEHHOCTb fef, onpefenseMas MO CBA3W MCKOBbIX TpebOoBaHWA, COCTOUT
B TOM, YTO NPW 06BEAMHEHUMN HECKOSIbKMUX CBA3aHHbIX Mexay coboil Tpebosa-
HWIA, U3 KOTOPbIX OA4HW NOABEAOMCTBEHHbI CyAy 06Lieil OpUCAMKLMK, a ApY-
rme - apbuTpaxxHomy cyfy, Bce Tpeb6oBaHMA NOA/EXAT PACCMOTPEHUIO B cyje
06LLeli PUCANKLNN.

MoacyfHOCTL - 3TO CPefCTBO pasrpaHWyeHUs KOMMETEHLMW BHYTPU Cy-
Le6HOW cucTembl, MOCKOMbKY YCTaHaBMBaeT NpefAenbl KOMMNETEHLUN KOHKPET-
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HOro cyfja OTHOCUTE/IbHO Kpyra rpaxfgaHckux [efl, KoTopble OH MpaBOMOYEH
paccmaTpuBaTh B KauyecTBe Cy/a MepBON MHCTaHLMWK.

Bugbl nofcyaHocTu:

* pofoBas, M0O3BONAKOLAA ONPEAENnUTb, CY[i KAKOro 3BeHa CUCTEMbI CYZO0B
00LLeil HOPUCANKLAN AOMKEH MPUHATL FPaXAaHCKOe Aeno K NMpou3BOA-
CTBY N0 MepBOW MHCTaHLMKN. 3TO MOACYLHOCTb «MO BEPTUKanu», No3Bo-
nAWwan pasrpaHnynTb KOMMETEHUUIO MeXYy MUPOBLIMU CYfbAMU, de-
fepanbHbiMK palioHHbIMK Cydamu, cyjamu cybbekTa degepauun, Bep-
X0BHbIM CyfoM P®, a TakKe BOEHHbIMW W WHLIMW CreLnannm3npoBaH-
HbIMU cyAamun. OHa HOCUT UMMNepPaTUBHbIW XapakTep;

e TeppuTOopuanbHas MOACYAHOCTb ONpedenseT, B KakolW KOHKPETHO cyf
O[HOTO W TOTO e 3BeHa CyAe6HO CMCTeMbl CYJ0B C Y4eTOM ero Teppu-
TOpWanbHON PUCAUKLUN credyeT 06paTuTbCA 3a paspelleHneM KOH-
KPeTHOro rpaXgaHckoro fena. 3T0 MOACYAHOCTb «MNO TOPU3OHTANN».
MK P® pa3nuyaeT cnefyrolne Bubl TeppuTOpUanbHOn NOACYAHOCTU:
00Uy, anbTepHATUBHYIO, WCKNIOUYUTENbHYIO, [OrOBOPHYIO, MO CBA3U
nen.

MupoBble Cyfibu SBAAIOTCA CyAbAMYU 06LLel opUcanKLUN cy6bekToB PP 1
BXOAAT B efuHYyl0 cyaebHyto cuctemy Poccuiickoin degepauymu. MonHomouus,
NopsAAOK AeATeNbHOCTM U CO34aHUA JO/MKHOCTEW MMPOBbLIX CyAei yCcTaHaBnu-
BaloTca KoHCTuTyumnen P®, 3akoHOM 0 cyaebHOW cucTeme, MHbIMU (hefepanb-
HbIMW KOHCTUTYLMOHHbLIMUN 3aKOHaMu, B T.4. 3aKOHOM O MUPOBLIX CyAbAX, a Mo-
PAAOK Ha3HauyeHns (M36paHMs) U LeaTeNbHOCTM MUPOBbLIX Cyfeil ycTaHaBnuBa-
eTcA TakXXe 3aKoHaMu cy6bekToB P®.

CornacHo ct1. 23 MK P® Kk genam, NnoACYyAHbIM MWUPOBOMY CyfAbe, OTHO-
carca:

1) gena o Bblgaye cyAe6HOro Npmkasa;

2) fiena 0 pacTopXeHUn 6paka, ecnu Mexay cynpyramy oTCyTCTBYeT crop
0 feTax;

3) gena o pasfene mMexay cynpyramy COBMECTHO HaXWTOro MMYLLECTBa
He3aBNCUMO OT LieHbl UCKa;

4) NHble BO3HMKAIOLME U3 CEMENHO-MPaBOBbIX OTHOLLEHWI Aena, 3a UCKIIo-
YyeHunem fen o6 ocnapusaHWy OTLOBCTBA (MaTePUHCTBA), YCTAHOBNEHUW OTLLOB-
CTBa, 0 MLLUEHUN POAUTENLCKUX NPaB, YCbIHOBNEHUN (YAOUEPEHNIN) PeBeHKa;

5) gena no MMyLLeCTBEHHbIM CMOpaM MpW LieHe UCKa, He MpeBblllatoLLei
NATUCOT MUHUMANbHLIX pa3MepoB ONnatbl TPyAa, YCTaHOB/EHHbIX (efepanb-
HbIM 3aKOHOM Ha [leHb Noflayn 3aaBNeHus;

6) gena, BO3HMKalOLWMe U3 TPYAOBbIX OTHOLWEHWN, 33 WCKNIOYEHNEM fen
0 BOCCTaHOB/IEHWUW Ha paboTe U paspelleHn KONNEeKTUBHLIX TPYAOBbIX CMOPOB;

7) fiena 06 onpefeneHny NopagKa NoNb30BaHUSA UMYLLECTBOM.

Cnepyet umeTb B BUAY, 4YTO (pefiepasbHbIMU 3aKOHaMW K NOACYAHOCTU MU-
pOBbIX Cyfell MOryT 6biTb OTHECEHbI U Apyrue Aena. MuUpoBoi cyfbsa paccMar-
puBaeT fena no BHOBb OTKPbIBLUMMCS OBCTOATENLCTBAM B OTHOLUEHWUW peLle-
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HWIA, NPUHATBLIX UM B NepPBOM MHCTaHUKMW W BCTyNuBWUX B cuny. Mpu o6begm-
HEHMW HECKONbKUX CBA3AHHbIX Mexay co60i Tpe6oBaHWiA, U3MeHeHUW npegme-
Ta MCKa UNN NpeabsBAEHUN BCTPEYHOrO MCKA, CNu HOBble Tpe60BaHMA CTaHo-
BATCA NOACYAHbIMU PaliOHHOMY Cydy, a ApYrue ocTalTca NoACYAHbIMWU MUPO-
BOMY CyfAbe, BCe TpebOBaHWA nofnexar pacCMOTPEHWIO B PallOHHOM cyfe:
B aTom cnyuae, ecnv NoACyAHOCTb [efia U3MeHUNach B X0fje ero paccMoTpeHunsl
Yy MAPOBOr0O CyAbW, MUPOBON CyAbs BbIHOCUT OMNpedeneHve u nepepaet Aeno
Ha pacCMOTpPEeHWe B pailloOHHbIN CyA.

B cooTBeTcTBUMM cO CT. 21 3akoHa 0 CyAebHOIN cucTeme palOHHBIA cyq
B Npejenax CBoeil KOMNeTeHLUWN paccMaTpuBaeT fena B KayecTBe Cyfa MepBoi
1 BTOPOW (anennsfiuMoHHON) UHCTaHUWIA W OCYLLeCTBAAET Apyrve MONHOMOUNSA,
npeaycMOTpeHHble (efepanbHbiM KOHCTUTYLMOHHBIM 3aKOHOM. PaiiOHHbIN CYA
paccmaTpvBaeT MO MEPBOA WHCTaHUMW BCe fena, 3a UCK/OYEeHMeM fJef, OTHe-
CEHHbIX K KOMNETEHLUN MUPOBbLIX CyAeid, CyAoB cybbekToB P® 1 BepxoBHOro
Cypna P®. PalioHHbI cyh ABNsSeTCA BbIWECTOALWEA Cyfe6HON WHCTaHuuen
N0 OTHOLUEHUIO K MUPOBbLIM CYfbAM, AeCTBYIOLMM Ha TEPPUTOPUM COOTBETCT-
BytoLlero cygebHoro paiioHa. OH paccmaTpuBaeT B KayeCTBe anefnsauvoHHON
MHCTaHLUWN cyfebHble NOCTAaHOB/IEHUS, BbIHECEHHbIE MUPOBLIMU CYAbAMMU.

B cootBetcTBMM C N. 3 CT. 4 3aKOHa 0 CyeOHOIN cMCTeMe BOEHHble U cre-
LMannu3mpoBaHHble Cyfbl BK/IOYEHbl B CUCTeMYy (efepanbHblX CyAoB 06Liei
IOPUCANKLUN. BOeHHble CyAbl CO3[4alTCA MO TEPPUTOPUASIbHOMY MPUHLMNY
no MecTy AMCnoKauuu BOWCK W (hIOTOB M OCYLeCTBAAIT cyaebHYl BnacTb
B BOliCKax, opraHax u (opmMupoBaHMAX, rAe defepanbHbIM 3aKOHOM Mpeay-
CMOTpeHa BOEeHHaa cnyx6a, B cuCTeMy BOEHHbIX CYf[O0B BXOAAT OKPYXHble
(hnoTckne) BOEHHbIe CyAbl U FapHU30HHbIE BOEHHbIE Cyfbl. B cnyyae ecnun Bo-
MHCKasf 4acTb, MpegnpusaTue, YNpexaeHwe WAM opraHusauns Boopy>KeHHbIX
Cun P®, gpyrux BOWCK, BOMHCKMX (DOPMMPOBAHUI 1 OPraHoB gucnounpytoTcs
3a npegenamu Tepputopun P®, o mMecTy MxX gUcnokaunu MoryT 6biTb CO34aHbl
BOEHHbIe CyAbl, €CN 3TO NPeAYCMOTPEHO MEXAYHapPOAHbIM OroBopom P®.

BoeHHble cydbl B npeAenax CBOe/ KOMMNETEHLUMW paccmaTpuBaloT fena
B Ka4eCTBe Cyfa NepBOW v BTOPOA MHCTaHUWiA, B NOpsAKe HaA30pa U MO BHOBb
OTKpbIBWIMMCS 06CTOATENbCTBAM. [TONHOMOYMSA, NOPAJOK 06pa3oBaHuUa v fes-
TeNbHOCTW BOEHHbIX CYA0B YCTaHaBMBaloTCA 3aKOHOM O BOEHHbIX Cyfax.

B cooTBeTCTBUM CO CT. 7 3aKOHA 0O BOEHHbIX CyAax NPUMEHNUTENbHO K rpa-
XAAHCKOMY CY0MPOM3BOACTBY BOEHHbIM CyaM NOACYAHbI:

- rpaxfjaHckume M afMWHUCTpPATWBHble fena 0 3aliuTe HapyLeHHbIX W
(nnn) ocnapusaembix Npas, CBO6OA M OXPaHAEMbIX 3aKOHOM WHTEPeCOB BOEH-
HocnyXawux BoopyxeHHbix Cun P®, Apyrux BOWCK, BOMHCKMX (hOpMUpOBa-
HWA 1 OpraHoB, rpaXAaaH, NPOXOAALLMX BOEHHbIe CO0pbl, OT AeicTBuUin (6e3aei-
CTBMWS) OPraHOB BOEHHOMO YMPaB/ieHUA, BOUHCKUX LO/MKHOCTHBIX UL, U NPUHA-
TbIX VMU peLUEHWA;

- fena 06 afMUHUCTPATMBHbIX NPaBOHAPYLUEHUAX, COBEPLUEHHbIX BOEHHO-
CNyXawumu, rpaxgaHamu, NpoxXoaALLMMY BOEHHbIe C60pbI.
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CneunanusnpoBaHHble Cyfbl B HacTosiliee BpeMsi B Poccuiickoii depepa-
UMK OTCYTCTBYHOT. [LOCTAaTOMHO [0/IFO AUCKYTUPYeTCS BOMPOC O CO3AaHWM na-
TEHTHOTO Cyfa, KOTOpbI/i MOT 6bl CMeLManu3MpoBaThCs Ha PaCCMOTPEHWUU CMO-
poB B cepe MHTENNEKTyanbHOW COBCTBEHHOCTM U 3aMeHWN 6bl co6oit Anenns-
LUMOHHYK nanaty u Bbiclwyto naTeHTHYK nanaty npu PocnateHTe. OfHako
MpaBOBOi CTaTyC 3TOr0 OpraHa OCTaeTcs HeOMpedeneHHbIM, B T.4. BOMPOC
06 ocyulecTBieHUN MpaBocyaus. BeposTHO, maTeHTHbIl cyf GyaeT NpeacTas-
NsiTb 0CO6bIF OpraH, OCYLLECTBASIOWMA 3aWKUTy NpaB W 3aKOHHbIX WHTEPECOB
B af/MUHNUCTPATUBHOI (hopMe. AKTUBHO 06CYX/aeTCsl BO3MOXHOCTb CO3[aHUsA yC-
TaBHbIX CY/I0B B Cy6beKTax (hefepauum, a Takke afMUHUCTPATUBHOM OCTULNN.

TEMA 12.
McK B rpa>kgaHcKomM npouecce

HecmoTpa Ha TO 06CTOATENbCTBO, YTO MHCTUTYT UCKa ABNAeTCA 6a30BbIM
4NA MOHWMaHMA BCEro rpaxpgaHckoro npouecca, MK P® He cofepXuUT HKX no-
HATUA UCKOBOIO CYZAOMPOW3BOACTBA, HW OMPEJeSieHNs UCKa U ero 3/IeMeHTOB.
Mo3ToMy Npu M3y4yeHUM AaHHOW TeMbl cliefyeT akKTMBHO WCMOMb30BaTb BECb
apceHan Hay4yHol npoueccyanbHON nuTepatypbl, NPU 03HAKOMMEHUWN C KOTOPOIA
CTaHOBMTCA OYEBUHOW ee ANCKYCCUOHHOCTb.

VickoBoe Cyf0NpOM3BOACTBO - 3TO YPEryinpoBaHHasd HOpMaMy rpaxpjaH-
CKOro npoLleccyanbHOro npasa feATeNbHOCTb Cyfia Mo pacCMOTPEHUIO U pas3pe-
LEHNIO cnopa 0 Cy6bEeKTMBHOM MpaBe MM OXPaHAEMOM 3aKOHOM WHTepece,
BO3HMKAKOLWNX U3 TPAXKAAHCKMX, CEMENHbIX, TPYAOBbIX, XUMNLWHbBIX N APYTUX
NpaBoOTHOLWEHNIA. CYLWHOCTb MCKOBOIO NPOM3BOACTBA COCTOWUT B TOM, UTO Cy[
NPOBEPAET HaMyMe UM OTCYTCTBME CYBBLEKTUBHOIO Nnpasa BBUAY ero Heonpe-
[leNneHHOCTH, OCnapuBaHns UK HapyLlleHusa. Lienbio aToro smMaa CyfonpousBof-
CTBa ABNAETCA 3alMTa CYOBLEKTUBHBLIX MpaB MyTem WX MPU3HAHWUA, NPUCYXie-
HWA K COBEPLUEHUIO OMpefeNieHHbIX AeACTBUIA MO0 BO3LEPXAHUIO OT HUX, npe-
KpaleHns UM U3MEHEHUS NPaBOOTHOLLEHWIA.

B HayKke rpaxzaHcKoro npotecca BbiCKa3aHbl pa3/iniHble TOUYKU 3peHUs Ha
CYLHOCTb UCKa:

e M.A. T'ypsuy, H.b. 3eiigep n gpyrve paccmaTpvBaloT MUCK B KauyecTBe
KaTeropuu, mpucylieii fByM OTpacnaMm npasa, CYMTAKOT, 4TO CyLecTBYeT ABa
MOHATUA ucka. B matepmanbHOM npasBe UCK - 370 Tpe6oBaHue, obpalleHHOe
K OTBETUYMKY, a B rpaXkjaHCKOM rnpoLiecce - TpeboBaHue, 06paLLeHHOe K Cyay.

o A.®. KneithmaH, A.A. [lo6poBonbckuii, H.U. ABaeeHko n gpyrve npo-
LeccyanmcTbl paccMaTpmBalOT UCK Kak eAWHOe MOHATME [NA BCeX OTpachei
npasa, MMeloLLee [iBE CTOPOHbI —MaTepuanbHY0 U NPoLeccyanbHyo.

e K.C. FOfenbcoH cumuTan, 4Yto MoOHATUE WUCKa - TONbKO MpoueccyanbHas
KaTeropus.
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* B.M. CeMeHOB nosiaraet, 4to NMOHATUA UCKa B MaTepuasbHOM W npoLiec-
Cya/nbHOM MNpaBe COOTHOCATCA Kak CofiepXkaHue u opma.

B camom 06Liem Bue MOXHO ONpefennTb UCK Kak TpeboBaHue topugnye-
CKN 3aMHTEpPEecoBaHHOro nunua o0 3aluTe npasa WK OXPaHAeMOro 3aKOHOM WH-
Tepeca, 0bpalleHHOe K Cyay LiepBoil MHCTaHLWK.

370 TpeboBaHMe COCTOUT U3 TPEX 3/1EMEHTOB:

1) ocHOBaHMe MCKa COCTaBNAOT YKa3aHHble UCTLOM 0BCTOATENLCTBA, C KO-
TOPbIMU OH CBA3bIBaeT CBOE MaTepuanbHO-NpaBoBoe TpeboBaHWe WM NPaBoOOT-
HOLLEHWE B LieNoM.

2) NpegMeT UCKa  YyKa3aHHOe WUCTLOM CYBbLEKTMBHOE MPaBoO UM COOTBETCT-
BylOLLaA eMy 0643aHHOCTb, N0 KOTOPbIM CYJ MPU3bIBAETCA BbIHECTU PELLEHUE;

3) cogep>xaHue ncka - BU CyfeOHOW 3alWnThl, yKa3aHHbI NCTLOM.

HekoTopbiMK aBTOpaMun npefanaraeTca 4BYyXanemMeHTHasa CTPYKTypa:

1) npegmer;

2) OoCHOBaHMue.

3NeMeHTbl NCKa TECHO B3aMMOCBA3aHbl Mexay co60i. MpeameT U OCHOBa-
HWe WCKa WHAWBUAYANU3NPYIOT ero, no3BONAKT ONpefennTb TOXAECTBEHHbIE
UCKW.

Knaccuukauma WMCKOB MPOM3BOAUTCA MO Pas3/IMYHbIM OCHOBAHWAM, Ha-
npumep:

* MaTepuanbHO-NpaBoOBOMY MPW3HAKY Ha WMCKWU, BO3HMKalLWMUe W3 cemeit-

HbIX, TPYLO0BbIX, XUANLHbIX U T.4. MPaBOOTHOLIEHNIA;

e MpoLeccyanbHO-NpPaBoBOMY MPU3HAKY Ha UCKWU O NPUCYXAEHUW, npu-

3HaHuK, npeobpasoBaHum.

MpaBo Ha UCK 03Ha4yaeT MpPasO Ha MPUHYAUTENbHOE OCYLLeCcTBeHNe Cy6b-
eKTMBHOIO rpaxjaHckoro npasa. MpaBoM Ha npegbsaBneHWe UcKa HasblBaeTcs
npaso BO36YAMTb W NOAAEPXMBaTb CyAebHOe PacCMOTPEHME KOHKPETHOro Ma-
TepnanbHO-MPaBOBOro crnopa B Cyde MepBOi MHCTaHUWMW. MpeanocbliKK npaBa
Ha npegbsABneHWe UcKa - 3T0 06CTOATENLCTBA, C HA/MYMEM WAN OTCYTCTBUEM
KOTOPbIX 3aKOH CBA3bIBaeT BO3HWKHOBEHWE CY6bLEKTMBHOIO Npasa Ha NpPeabsas-
neHne TpeboBaHUS MO KOHKpeTHOMY feny. Mpefnocbinkn ObiBaloT obwume u
cneuunanbHble, MONOXKMUTENbHbIE U OTPULIATENbHBIE.

O6uine npefnoCbINKX NpaBa Ha NpeAbaBleHne UCKa:

MonoxutensHble:

- npoueccyasbHas NpaBocnoco6HOCTb CTOPOH;

- NOABEfOMCTBEHHOCTb fiena cyfay;

- lopuaunyeckas 3auHTepecoBaHHOCTb 3aaBuTens (n. 1¢T.134 MK P®) BbI-
flenseTcs psafioM aBTOPOB, HO 3TO MHEHWe He 6eCCnopHO, TaK Kak Hanuyve wuam
OTCYTCTBME 3aMHTEPECOBaHHOCTUN OMpefeNAloTCA Cy40M Mpu paspeLueHnn fena.

OTpuuaTenbHble:

- OTCYTCTBME PELLUEHNS WUAN ONpefesieHns 0 NpekpaweHnn fena no ToXae-
CTBEHHOMY fieny;

- OTCYTCTBME pelleHns TPeTeicKoro cyfa no TOXAECTBEHHOMY Cropy.
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B MK PC®CP 1964 r. B Ka4yecTBe CneymanbHON NpeanochbiKK nNpaea Ha
npeAbsABAeHE NCKA Ha3blBaNoCh COGMIOAEHNE NPETEeH3NOHHOro nopsgka B Tex
NPaBOOTHOLIEHNAX, KOr4a 3TO MNPSMO YCTaHOBNEHO 3aKOHOM (o6palleHune
B KTC no TpygoBbiM crnopam, OTHOLIEHUS W3 [JOr0OBOPOB MEPEBO3KW).
B peiictBytowem MK P® 370 He OTHOCUTCA K MPeAnockiikaM npaBa Ha npegb-
sBNeHMe ncka. B KayecTBe crneymanbHOW NPeAnochIIKU ycTaHaBNUBAeTCA Halu-
yne B HOpPMax npaBa CMEeLManbHOro ykasaHus Ha BO3MOXHOCTb 06palleHus
BCyf 3a 3aluToii npaBa ApYyrux AuL CybbLeKTOB, NepeyncneHHblXx B CT.46
MK P®.

Mpy OTCYTCTBMM BblLEHAa3BaHHbLIX MPEANOCHINIOK CyAbA 0043aH BbIHECTM
onpegeneHvie 06 0TKase B MPUHATUN UCKOBOTO 3asBNEHNS.

CoeguHeHVe 1 pasfeneHne HeCKONbKUX TpeboBaHWI XapaKTepHO Kak A
NCKOBOT0 MPOM3BOACTBA, TaK B HEKOTOPLIX Cy4Yasx v ANns Apyrux BUAOB rpax-
JaHcKkoro cygonpoussoacTtsa. Hanpumep, no genam 06 YCbIHOBNEHUMW OfHO-
BPEMEHHO C BOMPOCOM 06 YCbIHOB/IEHNUN MOXET ObITb pACCMOTPEHO TpeboBaHue
06 M3MeHeHNW B OTHOLLEHWUW pebeHKa AaThl ¥ MeCcTa POXAeHUs, 0 3anucu ycbl-
HOBMTENEN B KauyecTBe pofuTeneil pebeHka. VHWLmaTopamy COeAMHEHUs He-
CKONbKMX TpeboBaHMil MOTYT 6bITb Kak iMua, y4acTByloL e B fefe, Tak U cya.
PasbeanHeHe Tpe60BaHU OCYLLECTBNSETCA CYAOM, XOTA /INLO, Y4acTByoLlee
B Aefe, MOXeT xogataicTBoBaTb 06 3ToM. COeAMHEHME UCKOBbIX TpeboBaHWit
B 04HO NMPOM3BOACTBO AOMYCTUMO B TEX Cy4yasax, Korga no xapakrepy Tpebosa-
HWA, MX B3aMMOCBA3W, HaNM4Mi0 OOLLMX [OKa3aTenbCTB OyAeT BbisSiBEHa BO3-
MOXHOCTb 60Jiee 6bICTPOr0 M NPaBWIbLHOIO paspelleHns cnopa. PasbefuHeHue
TpeboBaHUi MOXET MMeTb MecTO TOrAa, Korga ux pasfesibHoe pacCMOTpeHue
LenecoobpasHo, HanpuMmep, B TOM Cllyyae, KOrja paccMoTpeHue fdena 6yget
CBA3aHO C MPUB/IEYEHNEM WM BbI30BOM /UL, HE UMEIOLNX OTHOLIEHUS K Of4HO-
MY WA HECKONIbKUM U3 COEAMHEHHbIX TPe60BaHWIA.

Mpy coegnHeHUn wan pasgeneHnu TpeboBaHMIA Cyf BbIHOCMT onpefgene-
HMe, KOTOPOE He NOANEeXWUT 06>KanoBaHWio, MOCKONbKY He MpenaTcTBYeT fanb-
HelilueMy ABV)KEHWIO gena.

CpefcTBaMu 3alinTbl MHTEPECOB OTBETYMKA B UCKOBOM MPOU3BOACTBE fB-
naTes:

* BCTPeYHbIli UCK, KOTOpbIA NpeAcTaBniseT coboli camoCToATeNlbHOE WC-
KoBOe TpeboBaHME OTBETUMKA, 3aABNEHHOE MPOTMB UCTLA B YXXE BO3HUKLIEM
npowecce 411 COBMECTHOrO PacCMOTPEHUA C NepBOHAayanbHbIM UCKOM. BcTpeu-
HbI/i MCK NO3BO/AET B OAHOM MpOLleCCe pPacCcMOTPeTb ABa PasHOHaMpPaBieHHbIX
Tpe6oBaHWA. ITO faeT BO3MOXHOCTb CIKOHOMWUTbL BpPeMs U cofeicTByeT 6onee
ObICTPOIA 3aWMTe NpaB M MHTEPECOB MCTLA M OTBETUMKA, & TaK)Xe No3BONAeT U3-
6exaTb NPOTMBOPEYMBBLIX peleHnidA no geny. BCTpeyHbI MCK MOXET ObiTb
NPUHAT CYA0M NNLWb C CO6NI0AEHMEM 06LWMX NpaBui NpeabaBAeHUA UCKa, Kpo-
Me npaBun O NOACYAHOCTU. BCTpeyHOe MCKOBOEe 3afBNEHME AO/MKHO Y[0Bne-
TBOPATb TpeboBaHmaMm cT. 131, 132 MK P®, fo/mKHO 6bITh OMNla4EHO rocyaap-
CTBEHHOI NOLUIMHON, eCNy MHOE He MpefyCMOTPeHO 3aKoHodaTenbcTBoM. Cya
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MOXET 0TKa3aTb B MPUHATUM BCTPEYHOrO WMCKOBOrO 3aABNEHUA, OCTaBUTb 0e3
[BV>XEHUA, BO3BPaTUTL ero (cT. 134 - 136 MK P®).

BcTpeuHblil MCK mofaeTca B Cyf, paccMaTpuBalOLLMA OCHOBHON McK. OT-
BETUMK MOXET MpeAbsABUTL BCTPEUHbIA UCK B N1060€ BpemMsa A0 MPUHATUA CYL0M
peleHus, T.e. [0 yAaneHNsa CyAa B COBELLaTeNbHYI0 KOMHaTy. BCTpeuHbIii 1CK
MOXeT ObITb MpefbsBfeH B CTaguu NOArOTOBKMU fena K cyfebHomy pasbupa-
TeNbCTBY M B npouecce cyfebHoro paséuparenscrsa. B cnydae, Korfja oH 3ass-
NeH B MpoLecce pacCMOTPeHUsa fena, cnefyet 06CyiMTb BOMPOC 06 OTNOXEHUM
cyfebHoro pasbupatenbcTsa ¥ NpeaocTaBNeHnn nuuam, y4yacTByOLW MM B Aene,
BPEMEHW ANS COOTBETCTBYHOLW e/ NoarotoBkn. OTkNagbiBas pa3buparenbCcTBO
fena, cyd LO/MMKEeH ykasaTb B OMpefeNneHnn MOTWBbI OT/IOKEHWA U HA3HauuUTb
[leHb HOBOT0 PacCMOTPEHUS C YYeTOM AeliCTBWIA, KOTOpble JOMKHbI 6biTb Mpo-
n3BefeHbl B NEPUOJ OTN0XeHMS. B cTagum nogrotosku gena K cygebHomy pas-
6vpaTenbCcTBY Cyfib MPU HaNU4YMKM Yy OTBETHMKA BCTPEYHbIX TpeboBaHUIA pasb-
ACHSAET emMy ero rnpaso MNpeAbABAeHUSA BCTPeYHOro TpebosaHna no obwmm npa-
BUMaM NpefbABNEHUA WUCKa [ COBMECTHOrO pacCMOTPeHWs C nepBoHavab-
HbIM MCKOM W npefnaraet npeactaBuTb fOKa3aTenbcTBa B 060CHOBaHME CBOUX
BO3paXeHWl. Ecnnm BCTPeYHbIi WCK Obln 3afBAeH MOCNe yAaneHus cyja
B COBeLLAaTE/IbHY0 KOMHATYy NMb0 paHee, HO Cy[ OTKasan B MPUHATUMW 3adBlie-
HUA, OTBETYMK WMEET MpaBO MofjaTb TakKoe 3asBNeHWe B KayeCcTBE CamoCTOfA-
TeNbHOrO.

Cyfbsi NPMHUMAaeT BCTPEYHbIA UCK B Cly4ae, ecu:

- BCTpe4yHOe TpebOBaHWe HaMpaB/EHO K 3a4yeTy MepBOHa4yanbHOro Tpebo-
BaHWA;

- Y[OB/IETBOPEHNE BCTPEYHOrO MCKa UCKNOYAaeT NOMIHOCTbIO UMW B YacTu
Y/A0B/IETBOPEHNE NEPBOHAYANLHOIO UCKa; ;

- MeXJy BCTPEYHbIM W MepBOHaYanbHbIM UCKAMUW MMeeTCa B3aMMHas CBA3b
M MX COBMECTHOE pacCMOTpeHue npuBedeT K 601ee 6bICTPOMY U MPaBUIbHOMY
paccMOTpeHU0 CrMopoB.

B TOM cnyyae, ecnu 3T OCHOBaHWA OTCYTCTBYIOT, CY[ BbIHOCUT onpefe-
neHne 06 0TKase B MPUHATUM BCTPEYHOrO MCKa MO MOTUBY OTCYTCTBMA OCHOBA-
HWiA, NpeaycMOTpeHHbIX cT. 138 MK P®. Takoe onpegeneHne He MOAMEXWT
006>kanoBaHuto, MOCKONbKY He NpenATCTBYET NPeAbABleHNI0 CaMOCTOATE/IbHOTO
MCKa. YCNOBMEM Xe MPUHATUA BCTPEUYHOTO MCKa BO BCEX CyYasaX ABNAETCH BO3-
MOXHOCTb UX COBMECTHOr0 pacCMOTpeHus Ans 6onee 6bICTPOro M NPaBUIbHOIO
paccmMoTpeHus fena;

* BO3PaXEHWs OTBETUYMKA, KOTOPbIE MOTYT ObITb MPOLECCYaNbHbIE U Ma-
TepuanbHo-npasoBble. MNpoueccyanbHble BO3PAXKEHUSA - 3TO 06BACHEHUSA OTBET-
YMKa, HanpasfieHHble NPOTMB CaMOr0 PacCMOTPeHWA fena cyfom. MaTtepuans-
HO-NpaBOBble BO3PaXeHWA Hanpas/ieHbl NPOTUB CyllecTBa cnopa, T.e. 3aABNeH-
HOro UcTuoM TpeboBaHuA.

N3meHeHne uCKa, OTKa3 OT WUCKA, MMPOBOE COr/alleHne CTOPOH, MpuU3Ha-
HMEe MCKa OTBETYMKOM XapaKTepHbl TOMIbKO A/ CTOPOH TpaXkJaHCKOro npouec-
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Ca, a TaKXKe TPeTbUX NnL, 3aABNAOLWMNX CaMOCTOATENbHbIE TPE6OBAHNA OTHOCHK-
TeNbHO MpeAMeTa cropa. TpeTby Nnua, He 3aaBAAlOLWME CAMOCTOATe/IbHbIE Tpe-
60BaHMA OTHOCUTENLHO NpefMeTa Cnopa, U Apyrve nuua, y4acTsytoLwme B fene,
TakuMy npaBamun He o6nagatoT. MpoKypop, opraHbl rocyfapCTBEHHON BNacTh v
Apyrve nuua, npefycMoTpeHHble cT. 46 TTIK P®, nojasLuve 3aaBneHune, nofib-
3yl0TCA BCEMU MnpoLieccyasbHbIMU NpaBamu, 3a UCKOYEeHNeM Npasa Ha 3ak/to-
YeHne MUPOBOTO COrnalleHuns.

[MpaBo Ha M3MeHeHWe OCHOBaHWA WM NpefMeTa UCKa NPUHAANEXUT TONbKO
uctuy. Mcrtel MOXeT U3MeHUTb Nn60 npeameT, Mb60 ocHoBaHWe ucka. Mpu oa-
HOBPEMEHHOM WM3MEHEHWMN 1 OCHOBAHMWS, U NPeAMeTa NCKa BO3HWKAET HOBbIN UCK.
Cyg no CBOei MHULUMATNBE He MOXET M3MEHUTb MpegMeT UAN OCHOBaHUe WCKa,
YTO COOTBETCTBYET MPUHLMNY AUCNO3UTUBHOCTLN B FpaXKAaHCKOM npoLiecce.

YBenmueHne WM yMeHblUeHUe pa3Mepa WCKOBbIX Tpe6oBaHWiA He pac-
cMaTpmBaeTcsa Kak M3MeHeHue npefmeta ucka. Cypa 0653aH yyecTb M3MEHeHMe
MCTLLOM OCHOBaHUA WKW MpefMeTa 1UCKa, yBeNnveHne AN yMeHbLleHne pasmepa
MCKOBbIX Tpe60oBaHU He3aBNCMMO OT TOr0, NPOTUBOPEUUT 3TO 3aKOHY WU Ha-
pyllaeT npasa 1 3aKOHHbIE MHTEPECHI APYTUX KL,

OTKa3 ncTua oT UCKa BOSMOXEH NINLLL B TeX ClyvasaX, Korfa aTo He NpoTu-
BOPEYUT 3aKOHY W He HapyllaeT npaBa W 3aKOHHble WHTEpPechbl APYrux nu.
O6 oTKase ucTUa OT MUCKa, 3aK/MOYEHUW CTOPOHAMW MUPOBOrO COrNalleHus cyp
BLIHOCUT OMNpefeneHune, KOTOpbIM NpekpalaeT npon3soAcTso no geny (cr. 220,
221 TTIK P®). MoBTOpHOE 06palyeHre B CyA MO CMOPY MeXAy TEMU Xe CTOpOo-
Hamu, 0 TOM >Xe npegMeTe U N0 TeM XK€ OCHOBaHMAM He gonyckaetcd. MNpusHa-
HMEe OTBETYMKOM MCKa BneYeT MPUHATUE pelleHUs, B KOTOPOM YKa3biBaeTcH,
MOMHOCTbIO WK YAaCTUYHO MPU3HaH UCK U B KaKOM 06beme Mmofnexar yfoBrne-
TBOPEHWIO TpeboBaHMA UCTLA.

B cnyvae HenpuHATMA CyfOM OTKasa MCTLa OT UCKa, NPU3HAHMA UCKa OT-
BETYMKOM WM HEYTBEPXKAEHWSA MUPOBOro COrnalleHnWd CTOPOH CY[ BbIHOCUT
06 3TOM onpegeneHne 1 NPOAOMKAET PaCCMOTPEHVE Aefia No CyLecTBy.

3aKNI0UYnNTL MUPOBOE COrfalleHne MOryT TO/IbKO CTOPOHbl. HEeBO3MOXXHO
Mo3TOMY 3aK/0YeHne MUPOBOrO COrflalleHns no genam ocoboro nNpoM3BOACTBa,
r4e OTCYTCTBYHOT CTOPOHbI. OHO TakKXe He MOXET 6bITb 3aK/IIOYEHO MO HEKOTO-
pbIM KaTeropusm fefl MCKOBOTrO MPOM3BOACTBA (Hanpumep, Aena o NULWeEHUN
poANTeNbCKUX MpaB). MUpOBOe corfalleHne MmMeeT ABOMCTBEHHYIO NPUPOAY U
npeAcTaBnseT cobOW He TONMbKO NpoOLecCyabHblli aKT, HO U B HEKOTOPbIX CNy-
Yyaax rpaxgaHCcKo-npaBoBOM AOrOBOP (MOXET MMETb NPMPOAY OTCTYMHOTO).

MupoBOe corfnaleHne MOXeT ObiTb 3aKNHOUYEHO Ha M6OK cTagum rpax-
[laHCKOro npouecca B 3acefaHnun cyfa o yjaneHus cygbh (Cyfei) B coBelya-
TefnbHYl0 KomHaty. CorfacHo n. 5 4. 1cr. 150 MK P® Ha 3Tane nofrotoBku
fena K cyne6Homy pasbupartenbCTBy CyAbs NPUHMMAET Mepbl MO 3aK/HYEHNI0
CTOPOHaMW MMPOBOro corfaweHns. B HeobXo4uMMbIX ClyvasaxX B 3aBUCUMOCTU
OT XapaKTepa crnopa Cyfbl AO/KHbI COAENCTBOBATb OKOHYAHMIO fena nyTem 3a-
KN0YeHNsd CTopoHaMM MUPOBOTO cornalleHns. BosMOXHOCTb paspeLleHms cno-
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pa 3aKk/MlYeHVeM MUPOBOrO COrnawleHus [O/DKHA BbIACHATECA M B NpoLecce
NoAroTOBKW fena K cyfe6HOMY pa3bupaTtenbcTBy, a TakKe B UCMOMHUTENbHOM
Npon3BOACTBeE.

Mpwn yTBEPXAEHUM MUPOBOrO COrNalleHns CTOPOH CyA BbIHOCUT onpeje-
NeHne, KOTOPbIM OAHOBPEMEHHO MpeKpalaeTcs Npous3BoOACTBO Mo Aeny. B on-
pefeneHnn cyfa AO/MKHbI ObITb YKa3aHbl YCNOBUA YTBEPXKAAEMOro CyfoM MU-
poOBOro COrnaweHns CTopoH. Mpu 3akNoYeHU MUPOBOrO COr/alleHns CTOpPo-
Hbl [O/KHbBI NpefycMOTPeTb MOPSAOK pacnpefeneHns cyfebHbIX pacxofos,
B T.4. PACX0J0B Ha OMnaty MomoLLW npeacTaBuTeneil.

B cnyyae ecniv CTOPOHbI MPU 3aK/I0YEHUY MUPOBOTO COrNalleHns He npe-
LyCMOTpenu Takoil Nnopagok pacnpegeneHuns cyaebHbiX pacxofos, Cy4 COrnacHo
cT. 101 MK P® pewaeT 3TOT BONPOC NpUMeHUTENLHO K CT. 95, 97, 99 n 100
MK P®. Muposoe cornatleHvie noanexunT NpUHYANTEIbHOMY UCMOJTHEHUIO.

3asBneHune nctua 06 0TKase OT NCKa, NPU3HAHUE NCKA OTBETYMKOM W yCIo-
BMUA MUPOBOrO COrNalleHns CTOPOH 3aHOCATCA B MPOTOKON CyfAebHOro 3acefa-
HUA 1 NOAMUCLIBAKOTCA UCTLLOM, OTBETYMKOM UM 06enmu cTopoHamu. B cnyyvae
eC/IN 0TKa3 OT UCKa, MPU3HaHWE UCKa UM MUPOBOE corfalleHne CTOPOH Bbipa-
XKeHbl B afpecoBaHHbIX CyAy 3asBNeHuAX B NMMCbMEHHON (opme, 3TV 3asBNeHns
npnobLialTea K ey, Ha 4YTO yKa3blBaeTcs B MPOTOKO/e Cyae6HOro 3acefjaHus.

HoBbIM MONOXeEHMEM ABNAeTCA HOPMa 06 M3MEHEHUWN Havana TEYEHUA CPo-
KOB pacCMOTpeHus fena npu peanusaLum CTOPOHAMM YKa3aHHbIX pacnopsagu-
TenbHbIX npaB. Cpoku, ycTaHoB/eHHbIe CT. 154 TTIK P®, HauynHaloT Teyb 3aHO-
BO CO [HA W3MEHEHW MWCTLOM OCHOBAHWA WNM NpeameTa WUCKa, YBeNUYeHus
pa3mepa UCKOBbIX TPe60OBaHWIA.

Ob6ecneyeHune ncka npefcrasnseT co60il COBOKYNHOCTb MeP npoueccyanb-
HOro xapakTepa, NPUMeHAeMbIX K OTBETYMKY WIN €ro UMYLLECTBY, UMEIOLLNX
Lenslo npefynpeanTs BO3MOXHbIE 3aTPYAHEHUA MpPU UCMNONHEHWW B MNocne-
OyloLem pelleHuns cyja.

O6ecneyeHune ncka fonycKaeTcs Ha N06O CTaanmM rpaxkAaHCKoOro npouec-
ca UCKNOUYMTENbHO MO 3adBMIEHWIO NUL, YYacTBYIOLWMNX B Aene. PaHee cyf mor
NpuMHATL 06ecneunTeNbHble Mepbl MO CcBoel WHuumatmee (cT. 133 TTIK
PC®CP). Kak npaBufio, MHMLMATOPOM Ob6ecneyeHUs UCKa ABNSETCA UCTel,.
Kpome Toro, o6ecneyeHme ucka BO3MOXHO MO UHULMATUBE TPeTbUX NNL, 3asB-
NAWNUX UAN He 3aABNAOWMX CAMOCTOATE/bHbIE TPe60BAHUA OTHOCUTENBbHO
npegmMeTta crnopa, NMPoKypopa, ApYrux nuu, KoTopble obpaliatoTcd B cyf 3a 3a-
WMTON MpaB UM 3aKOHHbIX UHTEPECOB TPeTbUX Nnl. B cOOTBETCTBMM C MPUH-
LMNoM AUCMO3UTUBHOCTU CY[ He MOXEeT MPUMEHUTbL Mepbl Mo obecrneyeHuto
uckKa no cBOel MHUuUmaTuBe. Tpeb6oBaHWe 06 obecneyeHUn Mcka MOXeT copep-
XKaTbCA B UCKOBOM 3aB/EHWN UK OTAENbHOM X0AaTalicCTBe O NPUMEHEHUN TOW
UMV UHOW Mepbl B COOTBETCTBMM €O CT. 140 MK P®. O6ecneyunTenibHbie Mepbl
MOTyT 6blTb MPUMEHEHbI He TO/bKO B WMCKOBOM MNPOW3BOACTBE, HO TaKXe W
no Apyrum BUAam rpaxaHckoro cyjonpon3soAcTsa (Hanpumep, B NpUKasHoM
Npou3BOACTBe).
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Mepamu no obecrnevyeHnto NCKa MOTyT 6bITb:

1) HanoxXeHne apecTa Ha MUMYLLECTBO, NPUHaLNeXxaLlee 0TBETUUKY U Haxo-
[ALleecs y Hero uav apyrux imu;

2) 3anpelyeHne 0TBETHMKY COBepLIaTh OMpesesieHHble AeNCTBUS;

3) 3anpelyeHne ApyruM AuLam coBepllaTb OMpefesieHHble AelCcTBUA, Ka-
calouimecs npefmerta crnopa, B TOM yucre nepefasatb UMYLLECTBO OTBETYUKY
WU BbINOMHATL MO OTHOLLEHWUIO K HEMY UHblE 0643aTeNbCTBa;

4) NpuoCTaHOB/EHNE peann3auny UMyLLEeCTBa B C/lyvae NpegbaBieHnus uc-
Ka 06 0CcBOGOXAEHWUM UMYLLecTBa OT apecTa (UCKMOYEHUN U3 ONUCK);

5) NpnoCTaHOB/IEHMNE B3bICKAHWUA MO UCMOAHUTE/IbHOMY [OKYMEHTY, ocna-
pvBaeMoMYy LO/MKHUKOM B Cyfle6HOM nopsgke.

MepeyeHb Mep Mo OGECNEYEHUIO WCKA HEe ABMAETCA WCYepnbliBatoLW MM,
B CBA3N C YeM CYAOM MOTYT 6biTb NMPUMEHEHbI U WHbIe Mepbl, OTBeYaloLine Le-
ngM, npegycMoTpeHHbiM cT. 139 MK P®. Panee I'TIK PC®CP npegycmatpu-
Ba/1 MCYepnbIBaKOLW NI NepedeHb NPUMEHAEMbIX Mep.

MpumeHeHVe obGecneynTeNibHbIX Mep [0/HKHO COOTBETCTBOBATbL MpefbsB-
nsembim Tpe6oBaHuaM. MK P® He orpaHnymMBaeT npuMeHeHue obecneynTenb-
HbIX Mep N0 MCKaMm O 3aluTe HemaTepuanbHbIX 6nar, nNpefycMoTpeHHbIX cT. 150
K P®, cogepxawum TpeboBaHMSA MMYLLECTBEHHOTO Xxapaktepa (Hampumep,
0 KOMMeHcauun MopanbHoro spega). OfHaKo Mepbl N0 06eCneyveHnto 1cKa fO0XK-
Hbl 6bITb COpasMepHbI 3asB/leHHOMY TpeboBaHMI0. Tak, Hanpumep, He AONycKaeT-
Cs apecT AOPOroCTOALLEro MMYLLECTBA MO NCKaM C HE3HAYUTENbHOW LieHOM.

ApecT umyllecTBa ABNseTCA Hanbonee pacnpoCTPaHEHHOW Mepol U co-
CTOWT B 3anpeTe OTBETUMKY pacnopsXaTbCa COOTBETCTBYHOLWMM VMYLLECTBOM.
Nioboe pacnopskeHne apecTOBaHHbIM WMYLLECTBOM SBAAETCA HUYTOXHOM
CAenKoN B COOTBETCTBUM CO CT. 168 TK PP 0 HeleiCTBMTENbHOCTM CAENKMN KaK
COEeNKM, He COOTBETCTBYHOLWEA 3aKoHy. ApecT HeABWXMMOro WUMyLLecTBa
He MOANEXU T rocyfapCTBEHHOW perncTpaynm kKak o6peMeHeHMe, HO CBefeHUs
06 apecTe MMmyulecTBa BHOCATCA B EAWHBIA rocyAapCTBeHHbI peecTp npas
Ha HeIBMXXMMOE VMMYLLEeCTBO W CAeNOK C HUM. CBeAeHUA O HaNOoXeHUW apecTta
Ha aBTOTPaHCMOPTHbIe CPeACcTBa AOMKHbI OblTb cO06LWEeHbl B opraHbl FBAA,
OCYLLLeCTBAAOLWME UX PEFUCTPALMIO, HECMOTPSA Ha TO, YTO perucrpauuns asTo-
TPaHCMOPTHbIX CPEACTB HOCUT HE rPaXKAaHCKO-MPaBoBOM, a a4MUHUCTPATUBHbIN
XapakTep.

3anpeT Ha coBepLUeHWe Onpefe/ieHHbIX AeACTBUIA MOXET BKIOYaTb B Cebs
3anpeT MCMosb30BaTh ONpefeNeHHoe UMYLLLeCTBO, MpofaBatb KOHTpadakTHYH
NPoAYKLUWNIO, MapKMpoBaTb MPOAYKLMIO OCMapuMBaeMbiM TOBapHbIM 3HaKOM,
BCENUTLCA B KBApTMPY U T.N. MepeyeHb AeiiCTBWIA, KOTOPbIE 3anpeLLeHo coBep-
LaTb, YETKO He OnpefesieH 3aKOHOAATeNbCTBOM. 3a HapyLUeHWsa Takoro 3anpera
npesycmMoTpeHbl WTpag B pasmepe o 10 MPOT, a TakxXe BO3MeLLeHUe NpUYu-
HeHHbIX YO6bITKOB. Hanpumep, HECMOTPSA Ha 3anpeTt Nnonb30BaHUSA UMYLLECTBOM,
0 pasfene KOToporo Cy4oM paccmaTpuBaeTcsi CNop, OTBETUYMK COBepLUMN LelCT-
BMS, NOBNEKLUWNE CHUXXEHME CTOMMOCTW 3TOr0 MMYLLECTBa. YObITKM OTBETUMKA
MOTYT ObITb BblpaXeHbl B CHUXEHWW CTOMMOCTU laHHOT0 MMYLLEeCTBa, KOTOpPoe
B pe3y/bTaTe pasgena 6b110 NPUCYXAEHO UCTLY.
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3aaBneHne 06 obecrneyveHUN UCKa paccMaTpuBaeTcs B [ieHb €ro noctynne-
HMS B cyf 6e3 u3BeleHUs OTBeTYMKa, APYIUX /WL, Y4acTBYHOLWMWX B fefe.
O NpPUHATMM Mep MO 06ecrneyeHnto NCKa CyAbsa UK CYA BbIHOCAT ONpeaeneHme.

OTcpoyka ucnonHeHns onpefeneHuns cyaa o6 obecneyeHnn ncka Hegonyc-
TUMa, NOCKONbKY MOXeT B fa/fbHelilleM 3aTPyAHWUTb NpuMeHeHue obecneyn-
TeNbHbIX Mep. VicnonHeHune onpefeneHnsa 06 obecneyeHnn Ucka oCyLLecTBNSAET-
€Al Ha OCHOBe HOpPM 3aKoHa 06 MCMONMHUTENbHOM NPOM3BOACTBE, a TAKXKE ApYrnx
HOPMaTMBHbIX NPaBOBbIX aKTOB 06 MCNOMHEHUN CYyAe6HbIX MOCTAHOBAEHWIA.

Mo 3aaBMeHMIO ML, YYacTBYIOLLErO B Aiene, A0NyCKaeTca 3aMmeHa OAHUX Mep
no o6ecrneyeHnIo UcKa ApyruMu B NopsaKe, yctaHoBNeHHOM CT. 141 MK P®.

OTMmeHa obecneyeHns UCKa, KaK 1 paHee, B COOTBETCTBUM C NMONOXKEHUAMU
MK PC®CP, ocyuiecTBnserca B cygebHom 3acefaHun. VIHULMATOPOM OTMEHbI
MOTYT ObITb He TONbKO ML, yYyacTByloLW e B fene, HO 1 cya. OTMeHa obecre-
YeHWA UCKa MOXET UMeTb MeCTO B C/lyyae paspelleHus crnopa, OTKasa McTua
0T UCKa, NPU3HaHWA OTBETYMKOM WCKOBbIX TpebOBaHUA M MO APYruM mpuyu-
Ham. MMprocTaHOB/EHWE NPOU3BOACTBA He BieYeT 06A3aHHOCTM Cyfla OTMEHUTb
obecneynTenbHble Mepsbl.

OTmeHa obecrneunTenibHbIX Mep MOXeT ObITb COBepLUeHa 40 MPUHATUS pe-
WweHnsa. Cyh MOXET pelnTb BONPoc 06 OTMeHe o06ecneyunTeNibHbIX Mep npu
MPUHATUN peLleHns, HO NPU 3TOM LO/KHO 6biTb BbIHECEHO OTAENbHOE Onpeje-
neHne 06 oTMeHe obGecrneynTeNibHbIX Mep. B TOM cryyae, ecnu cyf He pewun
BOMNpoc 06 OTMeHe 06ecneynTeNibHbIX Mep, NPYU BCTYMNEHUN B 3aKOHHYIO CUNY
peweHns cyga o6 0TKase B MCKe 3TU Mepbl AO/MKHbI OblTb OTMeHeHbl. OTMeHa
yKa3aHHbIX Mep MOXeT 6blTb OCYLLeCTB/eHa TakXKe Mocne WCNOSIHEHUS pelle-
HUSA cypa 06 ygosneTsopeHun ucka. MK P® He npegycmaTpuBaeT UCKOYe-
HWA B MOpPALKe OTMeHbl 06ecrneynTenbHbIX Mep JaXe B yKa3aHHbIX CAyyasx.
OTMmeHa mep 06 o6ecnevyeHMn UCKa OCYLLLeCTBNAETCA B pe3y/nbTaTe NpoBeAeHus
cyfiebHOro 3aceflaHua, N0 OKOHYaHUW KOTOPOrO BbIHOCUTCA OMpejesneHve
06 0TMeHe obecneynTesibHbIX Mep.

B cnyuasx, npefycMOTpeHHbIX Y. 3 ¢T. 144 TTIK P®, HeT HeobxoamMmocTu
B MPOBeAEHMMN CrneunanbHOro cyae6HoOro 3acegaHns no BONpocy oTMeHbl o6ec-
neynTeNibHbIX Mep, T.K. OHW MOAMIEeXAT OTMeHe B CU/TY YKa3aHWs 3aKoHa.

O6 oTMeHe obecneynTenbHbIX Mep Cyf AO/MKEH B TOT Xe [eHb YBELOMUTH
perncTpupytolme opraHbl, a UMEHHO OpraHbl Mo perncTpayum npas Ha HeABU-
XUMOe UMYLLEeCTBO W CLENOK C HUM, OpraHbl No perncrpaymm aBTOTPaHCNOPT-
HbIX CPeACTB U Ap.

Ha Bce onpefeneHuns cyfa 06 o6ecrneyeHMmn ncka MoXeT ObITb NofaHa 4a-
CTHas Xanoba.

Cygbs unu cyg, gonyckas obecneyeHue mcka, MoryT notpe6osaTb OT UCT-
La npegocTaBneHns obecnevyeHns BOSMOXHbIX 418 OTBeTYMKA yObITKOB. OTBET-
YWMK Moc/ie BCTYMN/IEHNA B 3aKOHHYIO CUY PELLEHUA Cyfa, KOTOPbIM B UCKE OTKa-
3aHO, Brpase NMpeLbsBUTb K UCTLY MCK O BO3MELLEHUN YObITKOB, MPUYNHEHHbIX
eMy MepamMu no obecnevyeHunto NcKa, NPUHATLIMKU MO NpPockbe ucTua.
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Tema 13.
Joka3biBaHVe N gokasaTtesibcTBa

CypnebHbIM [0Ka3blBaHWEM SIBASIETCA /IOTMKO-MbICIUTENIbHAA U MPOLEeccy-
anbHas AeATeNbHOCTb Cyfa U L, YYacTBYIOLWMX B fjeNe, N0 BbIABEHUID, COOU-
paHuio, NCCNefoBaHMIO M OLEHKE [0Ka3aTenbCTB, HarmpaB/eHHas Ha yCcTaHoB/e-
HMe IOpUANYECKN 3HAUYUMBIX ANs Aena 06cToaTenscTB. Cy6beKTOM OLEHKW [0-
Ka3aTenbCTB SABMAETCS CyA, 00A3aHHbIA BbIHECTU pelleHVe MO 3asaBlEHHOMY
TpebosaHuto. CornacHo n. | c1. 67 MK P® cyp oueHmMBaeT fokasaTenbCcTBa
Mo CBOEMY BHYTPEHHEMY YOeXAeHW, OCHOBaHHOMY Ha BCECTOPOHHEM, NOJI-
HOM, 0OGBLEKTMBHOM W HEMOCPeACTBEHHOM WCCNef0BAaHMMN WMMEKOLWMXCA B fAene
[l0Ka3aTenbCTB.

Llenb cypebHOro AoKasbiBaHMA - YCTaHOBMEHME (aKTMYecKux o06¢TonA-
TENbCTB fefa Ha OCHOBE MWCCMefoBaHHbIX B CyfAebHOM 3acefaHuM pJokasa-
TEe/bCTB.

Bonpocbl NOHATUS U CYWHOCTM CyAebHbIX AOKa3aTeNbCTB ABAAKTCA AuC-
KYCCUOHHbIMW B Hay4YHOI MpoLeccyanbHOW nuTepaType.

[okasatenbcTBaMmy No fAeny ABAAKTCA NONYYEHHbIe B NMPeayCMOTPEHHOM
3aKOHOM NOpsifKe CBefeHMA 0 (pakTax, Ha OCHOBE KOTOPbIX Cyf yCTaHaBiMBaeT
Ha/inune WAN OTCYTCTBME OOBCTOATENLCTB, OOOCHOBLIBAKLWMUX TpeboBaHUA ©
BO3paXEHUA CTOPOH, a TakKXe WHbIX O0OCTOATENbCTB, MMEKLWMX 3HAYeHue
[N NPaBUIbHOTO PaCCMOTPEHNSA W pa3peLleHmns aena.

3Tu cBefeHNA MOTyT 6biTb NOMAYYeHbl U3 0OBACHEHWI CTOPOH W TPETbUX
N, NOKa3aHWI cBupeTeneid, MUCbMEHHbIX W BELLECTBEHHbIX [0Ka3aTeNbCTB,
ayivo- 1 BUAe03anucei, 3aknrUeHnn akcnepToB. HeKoTopbIMKM aBTOpamu uc-
TOYHMKN NONYYEHNS J0KaA3aTeNIbCTB Ha3blBAKITCS CPeACTBaMU [JOKa3biBaHMS.

B 3aBMCMMOCTM OT MCTOYHMKA [0Ka3aTenbCTBa AENATCA Ha nepBOHavanb-
Hble (NONyYEHHbIE U3 NEePBOUCTOYHUKA) M NPOM3BOAHLIE (MONYYEHHbIE MOCpes-
CTBOM ApYroro f0Ka3aTenbCTBa); B 3aBUCMMOCTM OT BO3MOXHOCTW cAenatb on-
pefeneHHbIi UAN NPeANON0XUTENbHbIA BbIBOA O [OKa3biBaeMOM (akTe - nps-
Mble 1N KOCBEHHbIE; MO UCTOUYHUKY [0KA3aTeNbCTB - JINYHbIE U NPeAMETHbIe, Be-
LLLECTBEHHbIE W MUCbMEHHBIE.

CypebHble [0Ka3aTeNbCTBa UCNOJMb3YIOTCA AN YCTAHOB/IEHUSA Pa3fUyHbIX
Nno CBOEMY MaTepuasbHO-NPaBOBOMY M MPOLeCCyaslbHOMY 3Ha4YeHUIO (DaKTOB:

* lopugnyeckne akTbl MaTepuanbHO-MPaBOBOr0 XapakTepa, yCTaHaBau-
BaeMble 15 NPaBW/IbHOTO MPUMEHEHWA HOPM MaTepuanbHOro npaea,
perynupyroLwmnx CnopHoe maTepuasnbHoe NpPaBoOTHOLLEHWE;

e [0Ka3aTe/bCTBEHHble (DaKTbl - (PaKTbl, KOTOpble ByAyUYN [OKa3aHHbLIMMU,
No3BOMIAIOT /IOTMYECKMM MyTEM BbIBECTW tOpuauyveckuii gakt. Tak, mo
fenam 0 Npu3HaHWK 3anucy OTLOBCTBA HEAENCTBUTENbHON UCTEL, MOXET
CCbINaTbCs Ha [0Ka3aTe/IbCTBEHHbIN (haKT ANNTENbHOTO OTCYTCTBUS €ro



B MECTe MPOXWBAHWA OTBETYMKA, B CBA3N C YeM WCK/HOYAETCA BbIBOJ
06 OTL0BCTBE;

e (hakTbl, MMEIOLLME UCKTIOYNUTENLHO NPOLECCyanbHOe 3HayYeHne, ¢ KOTo
pbIMUN CBA3bIBAeTCA NpaBo Ha NpefbsB/IEHME UCKA, & TaKXKe MpasBo Ha Co-
BepLUeHNe npoueccyanbHbIX AeACTBUNA.

CyfebHbIMN [0Ka3aTenbCTBaMM MOLTBEPXAAOTCA (PAaKTbl, OTHOCALLMECA

K NpefMeTy [0Ka3blBaHUA, YCTaHaBIMBAEMOMY CYOM MO KOHKPETHOMY rpax-
faHckomy feny. MNMpefMeToM JOKasbiBaHWA SBASETCA HeO6X04MMas U J0CTaTou-
HaA COBOKYMHOCTb 06CTOATENLCTB, KOTOpas [O/MKHA ObiTb yCTaHOBNeHa AnA
BbIHECEHWS 3aKOHHOTO ¥ 060CHOBAHHOIO peLleHus Mo Aeny. 3akoHoAaTesb no-
CYMTan, 4YTo B HbIHELWHNX YCNOBMAX MPaBOBON KyNbTypbl NpeAocTaB/ieHne CTo-
poHam Bceli MOAHOTbI NpoLecCcyanbHbIX NOAHOMOYMIA MO ONpPeAeNeHnt0 npeg-
MeTa J0Ka3blBaHWUA U COOMPaHUA [0Ka3aTeNbCTB NPUBENO Obl K CYLLECTBEHHOMY
HapyLWeHUIo peanbHbIX NpaB W 3aKOHHbIX WHTEPecoB rpaxgaH. Moatomy B Cy-
fax o6Lei opUCANKLAM NPUHLMN YUCTON COCTA3aTENIbHOCTU OrpaHn4YmBaeTCs
HOpMaMmu, npejonpefensoWMMN aKTUBHOCTb Cyda NpW YCTaHOBAEHWW AeicT-
BUTENbHbIX 06CTOATENLCTB Aenia. OCOBEHHO APKO 3TO NposBAseTca npu popmu-
poBaHMMK npeameTa JokasbiBaHUA. B cooTBeTcTBMM CO CT. 56 MK P® o6¢cT0A-
TeNbCTBA, MMEIOL e 3HaYEHME NS MPaBUNLHOIO paspelleHuns fena, onpepens-
I0TCA CYflOM Ha OCHOBaHWW Tpe6OBaHWIi W BO3PaXeHWW WL, Y4acTBYHOLNX
B flefle, B COOTBETCTBUU C MOAJIEXALLUMN NMPUMEHEHNIO HOPMAaMWN MaTepuanbHo-
ro npasa.

B npegMeT goka3biBaHUA He BXOAAT (DaKTbl, He Nof/exaline f0Ka3blBaHWIO:
1) 06Len3BeCTHbIE (haKThl;

2) NpelanLmanbHo YCTaHOBNEHHbIE (IaKTbI;
a HEeKOTOpble aBTOPbl OTHOCAT K HUM TakK>XXe:
3) (hakTbl, NpU3HaBaeMble CTOPOHOIA;
4) opunyeckue npesymnuuu,
CnepyeT UMeTb B BUAY, YTO Hanuyme NPU3HaAHHOIO (hakTa, a TakXxKe Hpu-
[LWYeCKOl Npe3yMnuumn o3HavyaeT M3MeHeHUe 6peMeHM [oKa3biBaHUS.
O693aHHOCTb A0Ka3biBaHUA (Opems [0Ka3blBaHWA) NEXWUT Ha nuuax, yda-
cTByloWwmnx B fene. Kaxgoe nuuo o6f3aHo foKa3aTb Te (pakTbl, Ha KOTOpble
CCblnaeTcs B KayecTBe 060CHOBaHWA CBOMX TpebOBaHMI NN BO3paxeHuin. Cyg
B COOTBETCTBUM C MPUHLUNAMWN PaBHOMpPaBUA CTOPOH, COCTA3ATENbHOCTU TpaXx-
[aHCKOro Cyfonpou3BoAcTBa U AUCMO3UTUBHOCTU He ocyLiecTBasfeT c6op AokKa-
3aTenbCTB ¥ MO CBOEN MHMLUMATMNBE He NCTpebyeT Kakne B6bl TO HK 6bIN0 foKa3a-
TeNbCTBA, 38 UCKNIOYEHWEM [0Ka3aTeNbCTB NPU PacCMOTPEHUN [efl, BO3HMKat0-
WMX M3 MYOGANYHBIX NPAaBOOTHOWEHMNIA (4. 2 cT. 249 TTIK PO).
B 0643aHHOCTU cyfa BXOAWUT NULLIb ONpefeneHne npeamera A0Ka3biBaHUA
1 co3gaHne HeobxoaMMbIX YCnoBuid ana cbopa n nctpeboBaHms [OKa3aTeNnbCTB.
[nsa peann3ayumn nocneaHeli 0653aHHOCTM Cyf MOXET HanpasBuTb cyfebHoe no-
pyyeHue, Heobxogumoe ANA UCTpebOBaHUA [0Ka3aTenbCTBa, Haxogsuierocs
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B Apyroii MecTHOCTU; HanpaBWTb 3anpoc, 0643bIBalOWNIA N1LO, YAepXnBatoLLee
COOTBETCTBYIOLLEE 0KA3aTeNIbCTBO, NPEfOCTaBUTL ero.

B TOM cnyuae, ecnv nnuo, y4acTBylollee B fieNie, He UMeeT BO3MOXHOCTH
nctpeboBaTb [0Kas3aTenbCcTBO (Hanpumep, paboTogatens He npefocTaBnseT
MCTLY CNpaBKy O J0X0fax OTBETYMKA), 3TO NULO obpaliaeTcs B Cy4 C xogartaii-
CTBOM 06 mcTpe6oBaHMM JoKa3aTenbCcTBa. B HEKOTOPbIX cnyyasax MHGopmauus
MOXET NpefoCcTaBATbLCA TOAbKO MO 3anNpocy HaloroBblX OpraHos, Cyfa, Ha-
npumep cBefeHUs 06 OTKPbITUM cyeTa B HaHKe U pasmepe JeHeXHbIX CPefCcTB
Ha cyeTe.

[JokasaTenbcTBa fOMKHbI 06NafaTb CBOMCTBOM OTHOCMMOCTW (OTHOCMTbCA
K NpegMeTy fioKasblBaHWA Mo Aeny) U JONYCTUMOCTU (MOyYeHbl U3 yCcTaHOB-
NEHHbIX 3aKOHOM MCTOYHWKOB M 3aKOHHbLIM crocobom). [loka3aTenbCTBO, KOTO-
poe He OTHOCWTCS K feny, AO/MKHO 6biTb UCKMOYEHO M3 pacCMOTpeHus. B oT-
HOLLEHWUW TakuUX A0Ka3aTenbCTB Cy/ He HanpasnfeT 3anpochbl, NPeayCcMOTPEH-
Hble cT. 57 MK P®. OTHOCMMOCTb A0Ka3aTeNbCTB AO/HKHA OMNpPefenaTbes yxe
Ha CTafWW NOAroTOBKW fena K cygebHoMy pasbupatensctBy. He MoryT 6biTb
MCMNOJIb30BaHbl CyAOM [J0OKa3aTe/fbCTBa, MOMYYEHHble C HapyLleHWeMm 3aKOHa,
HanpuMep, Mo/fyYeHHble MO BAMAHWUEM Yrposbl, Hacunua. B cooTBeTCTBUM
cn. 2ct. 50 KoHctutyumy P® npu ocyLecTBNeHUY NpaBoCcyansa He AonycKaeT-
€A UCMOJIb30BaHME l0Ka3aTeNbCTB, MOMYYEHHbIX C HapyLWeHneMm (efepanbHoro
3akoHa. CornacHo ct. 21 KoHcTutyuum P® HMKTO He [O/KEH nojseprarbes
MbITKaM, HACUMWIO, fPYTOMY XXECTOKOMY WM YHUXKaKOLemMy YenoBeyeckoe foc-
TOVMHCTBO 06palleHnto UM HakasaHuio. Mpu cbope [0Ka3aTeNbCTB He [O/KHbI
HapyLwwaTbCA KOHCTUTYLMOHHbIA NPUHLUNM HENPUKOCHOBEHHOCTU YaCTHOW XWU3-
HW, NPaBO Ha NINYHYIO W CeMelHyl0 TaliHy, 3aliWMTy CBOeil 4ecTu u [o6poro
UMeHn. Kaxablli MMeeT NpaBo Ha TallHy Nepenmncku, Tene@OoHHbIX NeperoBopos,
NOYTOBbIX, TenerpaHbIX M MHbIX CO0OLWEeHNA. OrpaHMyeHne 3TOro npasa Ao-
NyCcKaeTCA TO/IbKO Ha OCHOBaHUW cyaebHoro pewexns. C6op, xpaHeHue, uc-
nonb30BaHNe 1 pacnpocTpaHeHne MH(OPMaLMM O YaCTHOW XXM3HKM nuua 6e3 ero
cornacus He fonyckawTca. HUKTO He BNpaBe MPOHWKATb B XUNLLE NPOTUB BO-
NN TIPOXMBAIOLLMX B HEM UL, MHAYe KaK B Cy4asnX, yCTaHOBNEHHbIX (efepanb-
HbIM 3aKOHOM, M/ HA OCHOBAHUWN CyeBHOro peleHns.

C y4YeToM 3TOro JOJMIXHbI MPU3HaBaTLCA HEAONYCTUMbIMU B KayecTBe [0-
Ka3aTenbCTB, B YaCTHOCTM, ayAmno3anucy TenedoHHbIX Meperosopos, NOJyYeH-
Hble 6e3 caHKUuWW cyda; COO6WEeHNA KOH(pMAEHLUMANbHbIX COTPYAHUKOB 6e3
pacwmn@poBKN JaHHbIX O HUX, B CU/TY YErO OHW He MOrY T 6bITb MPOBEPEHbI, eC-
NV NpoBefileHNe TaKoBbIX 6bIN0 COMPSXEHO C MPOBOLMPOBAHMEM FpaXK aH Ha Cco-
BepLUEeHNe NPOTUBOMPABHbIX AENCTBUIA.

OO6bsACHEHNS CTOPOH U TPETbUX NNL, ABAAIOTCA OAHWUM U3 CPeACTB A0Ka3sbl-
BaHWA B rpaxjaHckom npouecce. Mof 06bACHEHNAMU CTOPOH U TPETbUX NUL
MOHUMAKTCA TaKXXe 06bACHEHNA 3asBMTeNei No genam oco60ro NPon3BOACTBA,
no fenamM, BO3HWKAKOWNM M3 MyBANYHbIX MPaBOOTHOWEHMIA. Mpu oueHKe AaH-
HOro BMfa [0Ka3aTeNbCTB HEOBXOAUMO YUUTbIBATb, YTO CTOPOHBI, TPETbU NNLA,
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3a9BUTENN ABAAIOTCA HOPUANYECKM 3aumHTepecoBaHHbLIMW B WCXOAe fena fuua-
Mu. OHM He HecyT OTBETCTBEHHOCTM 3a fady /IOXKHbIX NOKasaHWii, 0TKa3 oT ja-
4yn nokazaHuii. O6GBACHEHUS CTOPOH MOTYT ObiTb MpeACTaBAeHbl B YCTHOM U
NUCbMeHHOM BuAe. MUCbMEHHbIE 00BACHEHUA OrnalarTcs B 3ane cygebHoro
3acefaHnd. Ha ctaguu moAroToBKM Aena K cype6HOMY pa3bupaTenibCTBY OAHOM
13 0653aHHOCTel OTBETUMKA AB/SETCA MpeAcTaB/eHne UCTUY U Cydy CBOMX BO3-
paXeHWii B MMCbMEHHOW opMe OTHOCUTENbHO UCKOBbIX TPe60BaHWiA, a Takxe A0-
Ka3aTenbcTB, 060CHOBLIBAOLMX 3TV BO3paxeHua (N. 2, 3 4. 2 cT. 149 MK P®P).

ATpu3HaHWe - 3TO NOATBEPXAEHWe CTOPOHON (hakToB, 0653aHHOCTbL AOKa-
3bIBAHWS KOTOPbLIX NIEXWUT Ha APYroi ctopoHe. lMpu3HaHWe CTOPOHOWA 06CTOA-
TeNbCTB HEOO6XOAMMO OT/NMYATb OT MPU3HAHUA UCKA OTBeTYMKOM. lMpu3HaHue
06CTOATENBLCTB BO3MOXHO He TOMbKO WCTLLOM, HO U OTBETYMKOM, a TaKxe [py-
rMMU ULamMu, yvyacTByloWw MK B genie. Takoe Mpu3HaHWe JO/MKHO ObiTb 3aHe-
CEHO B NpoToKoNn cyfebHoro 3acefaHus. LlenecoobpasHo, 4To6bl 3TO NpU3HaHUe
Ob1710 MOANUCAHO CTOPOHOM, KOTopas ero caenana. OnpefeneHne 0 HEMPUHATHN
CYOM MPW3HAHUA MO OCHOBaHUAM, MPeAYCMOTPEHHLIM Y. 3 KOMMEHTUPYEMOIA
cTaTbW, MOXET 6bITb BbIHECEHO C 3aHECEHMWEM ero B MPOTOKO/ CyfebHOro 3ace-
faHus 6e3 yaaneHns B COBELLATENbHYI0 KOMHaTY.

CBujgetenem fABAAETCS NNLO, KOTOPOE MOXeT COOOLMTL Kakue-nnmbo cae-
feHnsa 06 o6CcToATeNbCTBAX, UMEIOLWMX 3HavyeHWe ana fena. CBuaeTens ABnseT-
Cfl yYaCTHWUKOM rpoLecca, HO He ABNAETCA INLOM, YHaCTBYIOLW UM B fene.

CBuAeTeNbCKME MOKa3aHWA - 3TO COOOLEHUS O (pakTax, KOTOpble Obiin
JINYHO BOCMPUHATLI CBUAETENEM WX CTanM U3BECTHbI eMYy OT ApYyrux nud. 370
MOryT 6bITb U CBEEHMUSA, MOMYYEHHble C MOMOLLbIO CMeunanbHbIX 3HaHWUA, Ha-
npumMep CBEAEHMS O BbiMyCKe KOHTpagakTHON MPOAYKLWM C MOMOLLbIO Cheuu-
anbHOl TeXHUKN. CBUAETENb HE MOXET BbiTb OfHOBPEMEHHO 3KCMEPTOM.

CaupgeteneM mMoxeT 6bITb Nt060€ NMLO HE3aBUCMMO OT BO3pacTa M COCTOS-
Hus 3g0poBbA. PaHee B cooTBeTcTBUM ¢ TIK PCOCP cBugetenamm He Morniu
6bITb NULA, KOTOPble B CUY (PU3NYECKUX WM MCUXUYECKUX HELOCTATKOB He-
Crnoco6Hbl 06BLEKTUBHO BOCNPUHUMATL (PaKTbl UM faBaTb O HUX MNPaBUSIbHbIE
nokasaHus. Hanuuue y nuua NCMXnYeckoro 3abonesaHus camo no cebe He npe-
NAaTCTBYeT ero fonpocy. B Kaxgom cnydvae Cyf LO/HKEH pewunTb, CNOCO6HO nn
[JaHHOe NULL0 NPaBWUAbHO BOCMPUHUMATL (PakKTbl U AaBaTb O HUX MpaBAWBbIE MO-
KaszaHus. OHaKo Cyf LO/DKEH yUYMTbIBaTb 3TV 06CTOATENbCTBA NPW OLEHKE NO-
KasaHU Takux cBuaeTeneil. HecoBepLeHHONETHUE CBMAETENN B COOTBETCTBUU
co cT. 70 FMK P® ponpawwnBarTca ¢ yyacTuem negarora (ans getein go 14 net
yyacTve nejarora 06s3aTesibHO), a NpyM HeEOOXOAMMOCTU - TaKXe W [pyrux
B3pPOC/bIX.

Ceugetensimm MOryT ObiTb M 3aMHTEepecOBaHHble nuua (POACTBEHHUKH,
Lpy3bsa, NOAYMHEHHbIE U P.), YTO AO/MKHO YUYUTLIBATLCA CYLOM MpPU OLEHKE [0-
Ka3aTeNbCTB.

[ns Bbl3oBa CBUAETENs B CyjJ 3aMHTepecOoBaHHOe MU0, Yy4yacTByloLiee
B Aiefie, AO/HKHO yKa3aTb, 418 NOATBEPXKAEHUA KaKUX 06CTOATENbCTB Bbl3blBAET-



cA cBMAETeNb, ero paMuanio, Ms, 0TYECTBO, MECTO XWUTeNbCTBa. X0AaTalcTBO
0 BbI30Be CBUAETENA MOXET 6blTb YCTHbIM WUAW NMUCbMEHHbIM. Y CTHOE X0ogaTai-
CTBO, CAeNnaHHoOe B CyAeOHOM 3acefjaHuun, 3aHOCUTCA B NPOTOKON. B HEKOTOPbIX
cny4vasx nokasaHus cBupeTenieil He 6yayT UMeTb IOPUANYECKOTO 3HAYEHUA Kak
HefoOMyCTUMble, U CY[ MOXeT 0TKas3aTb B Y[OBMETBOPEHUM XofaTaicTBa. Tak,
Heco6M0jeHne NPOCTON MUCbMEHHON (hOpMbl CAENKM NWLWaeT CTOPOHbI MpaBa
B C/lyyae cropa ccbinaTbCa B NOATBEPXKAEHWE CAENKN U ee YCNO0BMIA Ha cBuje-
TeNbCKNE MOKa3aHUA, HO He NINWAET UX npasa NPUBOAUTL NMUCbMEHHbIE U APY-
rve gokasartensctsa (CT. 162 TK P®).

KofleKCOM M3MeHeH W pacliMpeH MepeyeHb NUL, KOTOpble He MoAnexar
[onpocy B KayecTBe cBMAeTenei (cT. 69):

* MpeAcTaBuUTeNY NO rpaxAaHCKOMY [feny Wav 3aWWTHUKA MO YroNoBHO-

My geny, geny o6 agMUHUCTPaTMBHOM NpaBOHapyleHWn - 06 06cTOA-
TeNbCTBaX, KOTOpble CTaNW UM W3BECTHbI B CBA3W C UCMONHEHUEM 069-
3aHHOCTEl NpefcTaBUTENs MW 3alNTHUKE,;

e CyfAbW, NMPUCSXHbIE, HapOAHbIE UKW apbuTpaxHblie 3acefaTenn - 0 BO-
npocax, BO3HWKaBLUMX B COBeLLaTeNIbHOW KOMHaTe B CBA3W C 06CYyxfje-
HUem 06CTOATENLCTB fieNla NPW BbIHECEHUUN peLlueHns cyda WM npuro-
BOpA,;

* CBALEHHOCNY>XMWTENWN PeIMrNO3HbIX OpraHn3auuii, npoweawnx rocy-
[ApCTBEHHYO perucTpayuio, - 06 06CTOATENLCTBAX, KOTOPbIE CTann UM
N3BECTHbI U3 UCTMOBEAM.

B HoBom [TIK P® pacwwupeH Kpyr nuu, KOTOpble BrpasBe OTKasaTbCA

OT fla4m CBMAETENbCKNX NOKa3aHWiA:

e rpaXgaHWH NPOTUB Camoro ceobs;

e Cynpyr NpoTWB cynpyra, feTh, B TOM YMUCNe YCbIHOB/IEHHbIE, NPOTUB PO-
LuTenei, ycblHOBMUTeNEN, POAUTENN, YCbIHOBUTENN NPOTUB feTeid, B TOM
yncre yCbIHOB/EHHBIX;

» 6parbd, cecTpbl 4pyr NpoTUB Apyra, AefyLlika, 6abylika NpoTUB BHYKOB
N BHYKW NPOTUB feAyLiKK, 6abyLKu;

e [AenyTaTbl 3aKOHOAATe/lbHbIX OPraHoB - B OTHOLIEHWW CBeAeHWiA, CTaBs-
LIMX UM M3BECTHbIMMW B CBA3W C UCMOHEHWNEM [enyTaTCKUX MOMHOMOUNA;

* YMNOAHOMOYEHHbI MO mpaBam YenoBeka B Poccuiickoil depepauunn -
B OTHOLUEHWUW CBEAEHWIA, CTaBLIMX eMy W3BECTHbIMW B CBA3M C BbINOA-
HeHVMeM CBOMX 0653aHHOCTEN.

Ceugetenn 0653aH ABUTLCA B CY/ B Ha3HAYeHHOE BPEMSA U JaTb NpasBAuBbIe
nokasaHus. B npoTMBHOM cnyvae ero LefCTBMSA MOryT pacLeHUBaTbCA Kak OT-
Ka3 OT Aayn nokasaHuii Unn gadva 3aBefOMO MI0XHbIX NOKasaHWii. MocneacTens
HeABKW cBuaetena onpegenersl cT. 168 MK P®. MMpn HesaBKe No HeyBaXu-
TeNbHOW MPUYMHE CyL MOXeT NoABEPrHyTb CBUAETeNs wTpady, a npy NoBTOP-
HOW HesABKe - MPUHYAUTENbHOMY NPUBOAY, KOTOPbIA OCYLLECTBAAIOT cyaebHble
npucrtasbl. B cooTeetcTBUM co cT. 307 YK P® 3aBeJOMO NOXHbIE MOKa3aHUA
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CBUAeTeNs HakasblBalOTCA WTpadom B pasmepe oT 100 go 200 MPOT wau
B pasmepe 3apabOTHOM nnaTbl WAM WMHOFO A0X0AA OCYXAEHHOro 3a nepuop
0T OfJHOTO A0 ABYX MecsLueB, NMMb60 06s3aTeNlbHbIMM paboTaMu Ha cpok oT 180
[0 240 yacoB, M60 McCNpaBUTENbHbIMW paboTaMun Ha CPOK A0 ABYX NeT, nmbo
apecToM Ha CpoK [0 Tpex mecaueB. OTKa3 CBUAETENA WX NOTEPMeBLLUero oT fa-
Yn nokasaHuil HakasblBaeTcs wWTpadom B pasmepe oT 50 go 100 MPOT wnn
B pasmMepe 3apabOTHOW nnaTbl UAM WHOrO [0XO0fA OCY>XAEHHOro 3a Mepuoj
[0 0fiHOrO MecAua, 1M6o 0b6sa3aTeNnbHbBIMKU paboTamu Ha cpok oT 120 go 180 yva-
coB, MM60 NCNpaBUTENbHBIMW paboTamy Ha CPOK [0 OLHOrO roga, MMbo apecTom
Ha CPOK [10 TpPex MecsLeB.

B Tom cnyuae, ecnu rpaxaaHvH MMeeT NpaBo 0TKa3aTbCA OT fayun CBUfe-
TENbCKMUX MOKazaHuin (4. 4 ct. 69 MK P®), oH f0/MKEH NPOMHGHOPMUPOBATH
06 aTom cyf, ABMBLIKCE B CyfiebHOe 3acefiaHue 60 NUCbMEHHO U3BECTUB CY-
[blo 06 3TOM [0 Hayana cyebHOro 3acefjaHus.

CBuaetenb MMeeT OnpejefieHHble MpaBa, a MMEHHO: MpaBO XOA4aTaicTBO-
BaTb O 4OMPOCE N0 MeCTy CBOEro HaxoXAeHus (4. 1 KOMMEHTMPYEMOi cTaTbu),
npaBo Ha KOMMEHCAUWI0 MPOW3BEAEHHbIX PAcXOf0B, a TakKXe KOMMEHCaLuo
3a MoTepr0 BpeMeHn B cooTBeTcTBMM co cT. 95 MK P®, npaBo xopgaTaiicTBo-
BaTb 0 BTOPMYHOM BbI30BE B CyJ MpW OTNOXEHMM pasbupaTenbcTea fena
(ct. 170 TMK P®) n gp. B Tom cnyvae, ecniv CBUAETeNb NPOXMBAET B APYroi
MECTHOCTU U He MOXEeT N0 YBaXWUTeNbHbIM MPUYMHAM SBUTLCA MO BbI3OBY CyAa,
ero Aonpoc MOXeT ObITb OCYLLECTB/IEH MOCPeLCTBOM CY/ie6HOro nopyyeHwus,
BbIMOMHAEMOro CyloM M0 MECTY XUTeNbCTBa cBUAeTeNs (CT. 62, 63 MK P®).

MucbMeHHbIMY  [loKa3aTe/lbCTBAMU  ABMAIOTCA  COfEepXKaljue CBefeHus
06 06CTOATENLCTBAX, VMMEIOLWMUX 3HAYeHWe ON1F PacCMOTPEHUA U pas3pelleHuns
[iena, akTbl, AOr0OBOPbLI, CIPaBKW, fieN10Basg KOPPECNOHAEHLMNA, UHbIE [JOKYMEHThI
1 MaTepuanbl, BbINOMHEHHbIe B (hOpMe LN(POBOiA, rpatimyeckoin 3anucu, B TOM
yncne MonyveHHble MOCPEACTBOM (DaKCUMWIbHOMN, 3N1eKTPOHHOW WNU Apyroi
CBA3N IM60 MHLIM MO3BONAOLWMM YCTAaHOBUTL AOCTOBEPHOCTL [OKYMEHTA CMO-
co6oM. K nucbMeHHbIM [J0OKa3aTe/ibCTBAM OTHOCATCH MPUIOBOPbl U PELLEHUA
cyfa, UHble CyAebHble NMOCTAHOBMEHUA, NPOTOKO/bI COBEPLUEHUA NpoLeccyalib-
HbIX AeiCTBMIA, NPOTOKONbI CyfiebHbIX 3acefaHunii, NPUIOXKEHUS K MPOTOKO/am
COBEepLUEHMA NpoLeccyanbHbIX AeCTBUIA (CXeMbI, KapThl, MAaHbl, YepTexu).

MucbMeHHbIe [0Ka3aTeNbCTBA NPeACTaBAAOT COOOW [OKYMEHTbl U WHble
maTtepuanbl, B T.4. NOMAy4YeHHble MOCPEACTBOM 3/IEKTPOHHON CBA3W, Hampumep
Mo 3MEKTPOHHOW nouyTe. MUCbMEHHbIE fOKa3aTeNbCTBa OT/IMYAKOTCA OT BellecT-
BEHHbIX CNOCOOOM 3aKpenseHns [0Ka3aTeNbCTBEHHOW WHGOpMaLMKn: cogepxa-
HVeM (MMCbMEHHbIE), BHELWHUM BUAOM, CBOWCTBaMU (BELLeCTBEHHbIE). B Heko-
TOPbIX CAyYasX 3aKOHOM NPAMO YCTaHOB/IEHA 0683aHHOCTb UCTLA NPeACcTaBUTb
NMUCbMEHHbIe JOKYMEHTbI 41 NMOATBEPXAEHUA Tex TpeboBaHWiA, Ha KOTOPble OH
ccbinaetca. CornacHo n. 3 ¢1. 165 'K P®, ecnm caenka, Tpebytowas rocygap-
CTBEHHOW perucTpauun, CoBeplUeHa B Haf/exalleli hopme, HO OfHa U3 CTOPOH
YKMOHAETCA OT ee perncrpayuu, cyj Bnpase no TpebOBaHWIO APYroii CTOPOHbI
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BbIHECTW pelleHne 0 perncrpauumn caenku. Takum obpa3om, Ans NOATBepXAe-
HUA PakTa COBEPLUEHUA CAENKU HEO6X0AUMO NpesCcTaBUTb TEKCT [OroBopa, Co-
BEPLIEHHOro B MMCbMEHHOW hopMe 1 MOLNUCAHHOrO 06eMMK CTOPOHAaMK.

MucbMeHHbIE floKa3aTeNbCTBA MOTYT ObITh KnaccuuLmMpoBaHbl Mo cofep-
XaHuto (pacnopsfuTesbHble U 0CBEAOMUTENbHbIE), Mo hopme (NpocTas NUcChb-
MeHHas (opma, HoTapuanbHasa (opma, NMUCbMEHHbIE [LOKYMEHTbI, 3aperucTpu-
poBaHHbIE B YCTAHOB/IEHHOM 3aKOHOM MOPSAAKE), N0 UCTOYHUKY (Ny6ANYHBIE -
OT rocyJapCTBeHHbIX OpraHoB Poccun v ee CyObLEKTOB, a TakXe OpraHoB MecT-
HOro caMoynpas/ieHWs, YaCcTHbIe - OT rpaXjaH v IPUANYECKUX L), N0 Xapak-
Tepy UCTOYHMKA (NOLANHHBIE U KOMWK). TTOANHHBIE [OKYMEHTbI MOTYT He npu-
naraTbCA K feny, HO Mpy 3TOM B NPOTOKONE CyAeBHOro 3acefjaHUA [OSIXKHbI
6bITb OTPaXKeHbl 06CTOATENbCTBA WMCCMEA0BAHUA NOAMHHMKA. K geny moryT
ObITb MPUNIOXEHBI KOMUWN JOKYMEHTOB.

MK P® npefycMOTpeHO, YTO MOANMHHbLIE [AOKYMEHTbI NMpeAcTaBaAlTCA
TOMbKO TOrAa, Korga Aefo HeBO3MOXHO pa3pelimTb 6e3 HUX UKW Korga Konuu
[OKYMeHTOB (NpeAcTaBfieHHble UCTLOM U OTBETYMKOM) pasfivyHbl MO CBOEMY
cofiepxaHuto. MoaNnHHbIe JOKYMEHTbI, MpefCTaBNeHHble B CY/ B KayecTse [0-
Ka3aTenbCTB, JO/MKHbI 6bITb BO3BpaLLEeHbl ULy, NpeAcTaBuBLLEMY UX. B cnyyae
06>kanoBaHns cyfe6HOro MnocTaHOBNEHUA B anefALMOHHOM, KacCauMOHHOM
nopsgke AOKYMEHT MOXeT He BO3BpaLiaTbCA 40 BbIHECEHUS BbILLECTOALNM CY-
[OM COOTBETCTBYIOLLEro cyfebHOro nocraHosneHuns. Kak npasuio, NUCbMeH-
Hble [l0Ka3aTeNnbCTBa BO3BPALLAIOTCA MOCNE BCTYM/EHUA B cuy cyfebHoro no-
CTaHOBJIEHUA.

Cyf He fonxeH TpeboBaTb OT UL, Y4acTBYHOLMUX B fefe, NpefcTaB/eHuns
KOMMWIA MWCbMEHHbIX AOKYMEHTOB, YAOCTOBEPEHHbLIX HOTapMycoMm, ANns Mmpuob-
weHna K marepuanam gena. Cya MOXeT caM 3acBU/ETeNbCTBOBaTb BEPHOCTH
KOMWiA.

BelyecTBeHHble foKa3aTeNbCTBa NpeAcTaBnaoT coboii nobbie maTepuans-
Hble 06beKTbl, KOTOPble MO CBOEMY BHELLUHEMY Bugy, opme, MaTepuanbHbIM
npv3HakKam, CBOMCTBaM, KayecTBaM, MeCTY HaxO0X[eHWs MOTyT CAY>XWTb Cpea-
CTBOM YCTaHOBNEHUS 06CTOATENLCTB, UMEIOLLNX 3HAYEHWE A1 fena.

BellecTBEHHbIe [0Ka3aTeNbCTBa, NMPEeACTaBNEHHbIE UL AMU, YUYACTBYIOLL K-
MU B fAene, npuobliarTcs K maTepuanam fena. MNpu HEBO3MOXHOCTW Monyye-
HWA BeLeCTBEHHOrO 0Ka3aTeNbCTBa NNLLO, YHacTBYlOLLee B fileNe, MOXET Xoja-
TalicTBOBaTb Mepef Cyfom 06 ucTpeboBaHMM [OKa3aTe/bCTBa B COOTBETCTBUU
co cT. 57 MK P® c ykasaH/WeM B xofaTaiicTBe OMMCaHWs BELLECTBEHHOIO f0Ka-
3aTeNnbCTBa, 0B6CTOATENLCTB, KOTOPble MOrYT 6biTb MOATBEPXAEHbI WU OMPO-
BEPTrHYTbHl [JAaHHbIM [0Ka3aTe/lbCTBOM, MNPUYUH, MNPENATCTBYHOLWMX CaMOCTOA-
TENbHOMY MOMYYeHUIO J0Ka3aTenbCTBa, MLa, Y KOTOPOro OHO Haxogutca. Jiu-
La, He MMelouLMe BO3MOXHOCTU MPeAcTaBUTb BELLECTBEHHbIE A0Ka3aTe/bCTBa,
LOMKHBI NpovHpopMupoBaTb 06 3TOM cyf. B MPOTMBHOM cliyvyae OHW MOTyT
6bITb NOABEPrHYTHI WITPady B COOTBETCTBUU C Y. 3 cT. 57 TMK P®.
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OCMOTp BeLLECTBEHHbIX [0Ka3aTeNbCTB, KOTOPbIE HeMb3s [OCTaBUTb B CY-
febHoe 3aceflaHne, OCYLLEeCTBNAETCA CYJ0OM B MECTe UX HaX0X[eHUs B COOTBeT-
cTBUM co cT. ]84 MK P®. B xofe npon3BOACTBA OCMOTPa COCTaBNAETCA Mpo-
TOKON cyfiebHOro 3acefaHus. B cnyvyae HaxoXfAeHWA BeLLeCTBEHHbIX [0Ka3a-
TeNbCTB B APYrOi MeCTHOCTM OCMOTP MOXET 6biTb NPOM3BEAEH B MOPSALKE Bbl-
nonHeHuns cygebHoro nopyyeHus (ct. 62, 63 FMK P®).

XpaHeHune BelecTBeHHbIX l0Ka3aTeNbCTB OCYLLECTBNAETCA B Cyfe B cne-
LManbHOW Kamepe XpaHeHWs BeLLecTBEHHbIX A0Ka3aTenbCTB N0 0co60i onucu.
Mpn HEBO3MOXXHOCTU [OCTaBUTb [0KA3aTeNbCTBO B CY[ XPAHEHME MOXET ObITb
OCYLLLECTBNEHO XpaHUTeNeM, IMLOM, BO BafleHNN KOTOPOro HaXoAMTCA AoKa3sa-
TENbLCTBO.

BelecTBeHHble [0Ka3aTe/NbCTBa, NoABeprawowmecs 6bICTPOA mopye, He-
MeZ/IEHHO OCMaTPUBAKTCA W UCCNEAYHTCA CYAOM MO MECTY WX HaxOX[eHud
WA¥ B MHOM OMpefefieHHOM CYAOM MecTe, MOCAe 4ero BO3BpallatoTCAd ULy,
npefcTaBuBLLEMY WX A/15 OCMOTPa W UCC/ef0BaHUA, UMW MepefaroTcs OpraHun-
3aUmMaM, KOTOpbIE MOTYT MX MCMNO/b30BaTb MO HasHauyeHWto. B mocnefHem cny-
Yyae BNnafenblly BeLeCTBEHHbIX [0Ka3aTenbCTB MOryT ObiTb BO3BpaLLEHbl Npej-
METbI TOr0 Xe poja W KayecTBa MAM UX CTOMMOCTb. [laHHble oCMOTpa U uccne-
[l0BaHMA BeLeCTBEHHbIX [0Ka3aTenbCTB, MOABEPralwLWmnxcs ObICTPOA nopuye,
3aHOCATCA B MPOTOKON.

BelecTBeHHble [lOKa3aTe/IbCTBA NOC/e BCTYM/AEHUA B 3aKOHHYIO CUMy pe-
WeHNs cyJa BO3BpaLalTCa nuuam, oT KOTOPbIX OHW 6bIN NONYYEHbI, UNKN Ne-
pefatloTCA nuLam, 3a KOTOPbIMW Cyd NPW3Han NpasBo Ha 3T npeameTsl, NM60
peannsytoTcs B MOPAAKe, ONpesesieHHOM Cy/iOM.

Bnepeble MK P® npegycmatpuBaeT Takoi BUf [OKa3aTeNbCTB, KakK ay-
Ano- 1 Bugeosanucu. Ayamo- v Bufieo3anncy MoryT 6biTb BelecTBeHHbIMU A0-
KasaTeNnbCTBamu, Hanpumep aynmo- v BUAeo3anucu, cogepxaline KoHTpadakT-
Hble MPOMN3BELEHNs, NO AeflaM 0 3aliuTe aBTOPCKUX U CMeXHbIX npas. OfHaKo
B KOMMEHTUPYEMOI CTaTbe ayAmo- ¥ BUAeO3anucy paccMaTpmBaroTCA Kak ca-
MOCTOATE/IbHbIE [J0Ka3aTenbCTBa U UMEIKT LIEHHOCTb B CUTY NMpPefoCTaBNeHUA
UH(opMaLun, Heo6xoaMMOW Ana paspeweHuns gena. Kak n nucbMeHHble [0Ka -
3aTeNnbCTBa, ayMo- 1 BUAe03anucy NoATBEPX AT onpejefieHHble 06CTOATENb-
CTBa MO AeNy C NOMOLLbI TON MHGOPMaLUK, KOTopas 3anucaHa Ha HUX, Hanpu-
Mep, 3anucb TOro, Kak csupeTenb obellaeT BOBPEMA BEPHYTb LONT, 3aMUCh Bbl-
CKa3blBaHWI, KOTOpPble MOpoYaT 4ecTb, AOCTOMHCTBO W [EeN0BYH penyTauuto
rpaxgaHuHa, no genam 0 KOMMeHcauuuM mopanbHOro spefa. Jluuo, npegcras
nalowee ayamo- u (Mnu) BuAeo3anucyu Ha 3MEKTPOHHOM WAU MHOM HocuTene
nmbo xopartaiicTBytolee 06 X MCTpeboBaHMM, 0653aHO yKasaTb, KOrAa, KEM U
B KAKMX YCNOBUAX OCYLLLECTBAANNCH 3amnucu.

B cnyyae MOANOXHOCTM YyKa3aHHbIX 3anunceii 3aMHTepecoBaHHOe AULO
BNpaBe NoTpe6oBaTb Ha3HaYeHUA IKCMepTU3bl A1 MNOATBEPXAEHUS nNpuHaa-
NEXHOCTMN 3annUCaHHbIX r010COB YKa3aHHbIM N1LUam, NogANHHOCTY BUAEOCHOXKe-
TOB 1 T.n. danbcuukayma [oKasaTeNbCTB ABAAETCA YrONOBHO HaKasyeMbIM
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fnesHnem. B cooTeTcTBuM €O cT. 303 YK P® danbcudukanma fokKasaTenscTs
no rpaxgaHcKomy feny NIMLOM, YYacTBYHOLWWUM B Jefie, U ero npeacrasmTe-
NeM HakasbiBaeTca wTpagom B pasmepe ot 500 go 800 MPOT wunu B pasmepe
3apaboTHOI MnaTbl WAWM WHOFO A0XOAa OCY>XAEHHOro 3a Mepuof OT nATu
[0 BOCbMYW MecsiLieB, 60 UcnpaBUTeNbHbIMU paboTaMu Ha CPOK OT OAHOrO ro-
fa L0 ABYX neT, b0 apecTOM Ha CPOK OT ABYX [0 YeTbipexX MecsLes.

MopAfoK XpaHeHWs ayfmo- U BUAeO3anuceil aHanornyeH NOpAAKY XpaHe-
HUA BELeCTBEHHbIX 0Ka3aTeNbCTB.

Bnepsble MpaxaaHCKuii nNpoLeccyanbHblil KogeKe npegycmaTpuBaeT 0CO-
6eHHOCTM nccnefoBaHNA ayano- v BUgeosanucein. BocnponssegeHne nx Moxer
ObITb OCYLLECTBNEHO B CMNeLuanbHOM NOMeLLeHMKN, [11s 3TOro HeT Heo6Xxo4MMO-
CTW B BbIHECEHWW CMELManbHOro onpefeneHuns, AOCTaTOMHO yKasaHWUsA Ha 3To
B NPOTOKONe cyfe6HOro 3acefaHus.

MoBTOpeHne ayano- Unn BULE03aNMCU BO3MOXHO MO Npocbbe y4aCcTHUKOB
npotecca, a Takxxe o MHULMaTBe cya.

B cnyuyae ecnu Bocnpou3BefeHMe ayauo- UAW BuAeo3anmceil 3atparmsaeT
TallHY NMYHON XMN3HWN, KOMMEPYECKYIO UM UHYIO OXpaHAeMyto 3aKOHOM TaiHy,
B LieNIAX ee OXpaHbl OTKPbITOe cyfebHOe 3acefaHue MPOBOAWUTCS TO/bKO C CO-
rnacus nuy, KoTopble y4acTBOBanu B ay4no- 1 sugeosanucu. bes cornacua atux
N, ayamno- v BUAeo3anucy ornawarTca U UCCnefytoTcsa B 3aKpbITOM cyfe6HOM
3acefaHuu (ct. 10 'MK P®), 0 uem BbIHOCUTCS OMpejeneHue.

B uensax BbIACHEHWNA COAepXalinxcs B ayfuo- Uiy BMAeo3anucy cBegeHmni
CYZ,OM MOXeT 6bITb MPUB/EYEH CMeLuanuncT.

[na paspewweHns OTAeNbHbIX BOMPOCOB, TPeOYOLWMX CreumnanbHbIX MNo-
3HaHWi, cyabs NpuBMeKaeT akcnepTa. B cooTBeTcTBMM €O CT. 9 3aKoHa 0 cypneb-
HO-3KCMepTHOW [eATeNlbHOCTM 3KCMepTu3a - 3TO MpoLeccya/ibHOe [eicTBue,
cocTosLee U3 NMPOBEAEHNS UCCNefOBaHWI U [ayn 3aK/MOYEHUA 3KCMEPTOM no
BOMpOCam, paspelleHne KOTOpbiX TpebyeT cneuuanbHbiX 3HaHWIA B 06nactu
HayKu, TeXHWUKWU, UCKYCCTBA WM pemecsia U KOTOpble MocTas/ieHbl nepef 3Kc-
NnepToOM CYZOM, CyAbeli, OpraHoM [O3HaHWA, NULOM, MPOM3BOAALLUM [O3HAHME,
cref0BaTeNnemM UaM NpoKypopoMm, B LEeNAX YyCTaHOB/eHWUA 06CTOATENbCTB, NOA-
nexkawnx [oKasblBaHUIO MO KOHKPETHOMY feny.

3KcnepTn3a MOXET ObITb MOpyyeHa CyAe6HO-3KCNEPTHOMY YUPeXeHUIo,
KOHKPETHOMY 3KCMepTy WM HEeCcKO/IbKUM 3KcnepTam. [loka3aTenbCTBOM Mo fje-
Ny ABNAETCA He 3KCMepTM3a, a 3ak/loyeHne IKCnepTa - NUCbMEHHbIN JOKYMEHT,
oTpaxawLwWmnin xof W pe3ynbTaTbl MCCNefOBaHWi, NPOBEAEHHbLIX 3KCMEPTOM.
3KcnepT - 3aT0 NMLO, obnagaroLiee cneunanbHbIMKU NO3HAHUAMMU WU NPUBJIEYEH-
HOe CY[lOM K y4acTui0 B MpoLiecce ANS fadyn 3aK/JouveHus HO Bompocam, Tpe-
OyloWmMM Taknx no3HaHuin. B KauecTBe sKCnepTa MOXeT BbICTYNaTb rpaXAaHuH,
HO He opraHusaymsa. MK P® He npegycMmaTpuBaeT creyuanbHbiX TpebOBaHMiA
K 9KCMepTy, 3@ WCKNIOYEHMEM TeX OrpaHUYeHU, HapyLleHWe KOTOPbIX BfeveT
0TBOJ, 3KCrepTa. DKCNepPT NOANEXUT OTBOAY, ecnv Npu npefblAyLiemMm paccmoT-
peHun [aHHOro fAena y4yacTBoBan B KayecTBe MPOKypopa, CEKpeTaps cyaebHoro
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3acefiaHus, NpeacTaBUTeNs, CBMAETENs, 3KCMepTa, crneuyuanncta, NepeBofuMKa;
SIBNAETCS POACTBEHHUKOM WM CBOWCTBEHHUKOM KOFO-nGO M3 NnL, Y4acTBYHO-
WX B fene, M6o NX NpescTaBuTeneid; IMYHO, MPSMO UM KOCBEHHO, 3aUHTepe-
COBaH B MCXO0fe fena NnGo MMelTcs MHble 06CTOATENbCTBA, Bbi3bIBAOLLME CO-
MHEHWEe B ero 06beKTUBHOCTU U 6ecnpucTPacTHOCTW. IKCMEepT, KpOMe TOro,
He MOXEeT yuyacTBOBaTb B PacCMOTPEHUW fefa, eCAu OH HaXxoAuncs M60 Haxo-
OUTCS B CNYXXEBHON UM UHOW 3aBUCUMOCTW OT KOro-nn6o U3 fnL, y4acTByto-
WX B fieNe, UX NpeAcTaBUTENeid.

B 06513aHHOCTM 3KCNepTa BXOAUT;

- MPUHSATL K NPON3BOACTBY MOPYUYEHHYI €My PYKOBOLMTENIEM COOTBETCT-
BYIOLLEr0 FOCYfapCTBEHHOrO CyAe6GHO-3KCMEpPTHOTO YUpeXAeHWus cyaebHyto
aKcnepTusy;

- NPOBECTU MOJIHOE UCCNef0BaHNe MPeACTaBEHHbIX My 06HEKTOB U Ma-
TepuanoB fena, AaTb 060CHOBAHHOE U O06BLEKTUBHOE 3ak/HOUYeHMe MO NOCTaB-
NIEHHbIM Mepej HUM BOMpocam;

- COCTaBUTb MOTUBMPOBAHHOE MUCbMEHHOE COO0GLLEHNE O HEBO3MOXHOCTM
[aTb 3aK/I0YeHME U HaMpaBUTb JaHHOe COO06LLEHNEe B OpraH Wau ULy, KOTopble
HasHauMnu cyae6Hy0 3KCMepTU3y, €C/U MOCTaB/eHHble BOMPOChl BbIXOAAT
3a npefenbl cneuyuanbHbIX 3HaHUA 3KcnepTa, 06bEKTbI UCCNeA0BaHU U MaTe-
puansl fena HeMPUroAHbl WAN HELOCTATOUHbI AN1S NPOBEAEHUs UCCNE0BaHNA 1
[aun 3aKN0YEHNS U IKCMEPTY 0TKa3aHO B UX [OMOJIHEHUU, COBPEMEHHbIA ypo-
BEHb Pa3BUTMS HAYKW He MO3BOMISET OTBETUTb HA MOCTAB/EHHbIE BOMPOCHI;

- He pasrfawartb CBeAeHUs, KOTOpble CTaNM eMy U3BECTHbI B CBA3W C Mpo-
M3BOACTBOM CYZeGHO 3KCMepTu3bl, B T.4. CBEAEHUs, KOTOPble MOFYT OrpaHu-
UMTb KOHCTUTYLMOHHbIE MpaBa FpaXpiaH, a TakXke CBEAEHWs, COCTaBnsioLiue
rocyaapcTBEHHYH, KOMMEPUECKYH0 UMM MHYIO OXPaHSAEMYHO 3aKOHOM TaliHy;

- 06ecrneunTb COXPaHHOCTb MPEeACTaB/EHHbIX 06BHEKTOB MCCNEf0BaHMWIA 1
MaTepuanos gena.

JKCMepT He BrpaBe:

- MpWHUMaTb MOPY4YeHMs O NPOW3BOACTBE CyAeGHO IKCMepTu3bl Hemo-
CPeLCTBEHHO OT KaKUX-MGO OPraHoB UM UL, 33 UCK/HOYEHNEM pyKOBo,u,MTenﬂ
rocyZapcTBEHHOTO CYye6HO-3KCMEPTHOTO YUPEXAEHUS; -

- OCYLLeCTBAATb CyAe6HO-3KCMEePTHYO AesTe/IbHOCTb B KauecTBe Herocy-
[ApPCTBEHHOMO 3KCNepTa;

- BCTYMaTb B /IMYHbIE KOHTAKTbl C Y4aCTHUMKAMU MpoLecca, ecam 3To cTa-
BWT MO/ COMHEHWE ero He3aWHTEPECOBAHHOCTb B UCXOe Aena;

- CaMOCTOATeNbHO coGMpaTh MaTepuanbl A1s NPOU3BOACTBA CYAeGHOM aKe-
nepTN3bl;

- coobuaTb KOMY-1160 O pe3ynbTaTax CyAeGHOW 3KCMepTu3bl, 3a UCKIHO-
UeHVeM OpraHa Uiu NUua, ee HasHauYMBLLUX;

- YHUUTOXaTb 06BEKTbI UCCMEA0BAHMIA NGO CYLLECTBEHHO U3MEHATb WX
cBolicTBa 6e3 paspelleHWs opraHa WaM NuULa, Ha3HauYMBLLUMX CyAe6GHYH 3Kc-
nepTusy.
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SKcnepT Brpase:

- XopaTaiicTBOBaTb Nepef PyKOBOAMTENEM COOTBETCTBYIOLLErO rocynapcT-
BEHHOI0 CyJe6HO-3KCNEPTHOr0 YUYPEeXAeHWs O MPUBMEYEHUN K MPOU3BOACTBY
CyAe6HOI 3KCnepTM3bl APYrUX 3KCMEPTOB, eCIM 3TO HEO6XOAMMO AN NpoBeje-
HWA MCCNefoBaHUA 1 faun 3aKTHYEHNS:

- [enatb noanexalyne 3aHeceHuto B NPOTOKON CyfeGHOro 3acefaHus 3a-
AIB/IEHWS N0 NOBOAY HENpPaBWAbHOTO UCTONKOBAaHMA YYaCTHWKaMy npolecca ero
3aKNI0YEHUA NN NOKa3aHWiA;

- 06)anoBaTb B YCTaHOB/IEHHOM 3aKOHOM MoOpsifKe [fe/ACTBUS OpraHa Waw
NNUA, Ha3HAYMBLUMX CYeOHYH 3KCMepPTU3y, eC/iM OHW HapyLIaloT npaBa 3KcnepTa.

JKcnepTn3a MOXeT 6GbiTb HasHayeHa Npu NOAroTOBKe Aena K CyaeGHOMY
pa3bupaTenbCTBY, a TakKxXe B Xofe cyaebHoro paséuparenscrsa. Cyf MOXeT OT-
NOXWTb WM MPUOCTAHOBUTbL MPOM3BOACTBO MO feNy Ha Bpems MPOBeAeHMUs 3KC-
nepTu3bl. HasHauyeHne 3KcnepTU3bl BO3MOXHO MO MHULMATUBE UL, Y4YacTBYIO-
WUX B fene, a Takxke MO MHULMATMBE Cyfia C y4eToM UX MHeHusi. Cypae6GHas
3KCMEepTU3a B OTHOLIEHUWN XMBbIX NWL, MOXET NPOM3BOAUTLCS B AOOPOBOMLHOM
UNN NPUHYANTENbHOM MOPSAKe.

B rpaxfaHCKOM CyAOMNPOM3BOACTBE B 3aBUCMMOCTWM OT OTPAcin 3HaHWs
MOTYT OCYLLECTBAATLCS MOYEPKOBeJYECKME, TOBapoBefYecKue, rpaduyeckue,
Oyxrantepckue, TeXHU4YeCKue, MeAWLMHCKUE, GMONOrMyeckue, NUHIBUCTUYE-
CKWe, NCKYCCTBOBEAYECKNE U ApYTUe BUAbl SKCMEPTU3.

Kpome 3Toro, 3kcmepTu3a MOXET ObiTb KOMWCCUOHHOW, KOMMIEKCHOW,
NepBMYHON, NOBTOPHON, AONOTHUTENLHOIA.

B cnyuyae YK/MIOHEHUS CTOPOHbI OT y4yacTusi B 3KcnepTuse (HESIBKU Ha 3Kc-
nepTu3y, HempeACTaBfeHUS 3KCNepTamM Heo6XO4MMbIX NPeAMeTOB WCCefoBa-
HUA 1 T.N.), KOrga no o6CcToATeNbCTBAM Aena 6e3 y4yacTusi 3TOW CTOPOHbI 3KC-
nepTu3y MPOBECTU HEBO3MOXHO, CY[ B 3aBMCMMOCTM OT IOr0, Kakas CTOpOHa
YK/OHSIETCA OT 3KCMEPTU3bl, a TaKXKe Kakoe [/ 3TOW CTOPOHbI OHa MMeeT 3Ha-
ueHuWe, BNpaBe NMpu3HaTh (DakT, AN BbIACHEHWS KOTOPOro aKcnepTusa Obina Ha-
3Ha4yeHa, YCTaHOBEHHbIM UK OMPOBEPTHYThIM.

B onpefeneHun 0 Ha3HauyeHWW 3KCNepTU3bl Cy[ YKasbiBaeT HaUMeHOBaHVe
Cy[a; AaTy HasHa4eHWs 3KCMepTU3bl; HaMMEHOBaHWS CTOPOH MO paccmartpuBae-
MOMY fefy; HauMeHOBaHWe 3KCNepTusbl; PakTbl, AN MOATBEPXKAEHUA WUAM OM-
POBEPXXEHMUSI KOTOPbIX Ha3Ha4yaeTCsl 3KCMepTM3a; BOMPOCHI, MOCTaB/EHHbIe Me-
peA 3KCMepToM; (paMuAnio, UMS U OTHECTBO 3KcnepTa NM60 HaMMEeHOBaHMeE 3KC-
MepTHOro YUpexKfeHns, KOTOPOMY NopyyaeTcs MpoBefeHMe 3KCMepTusbl; npea-
CTaB/IEHHbIE 3KCMEPTY MaTepuabl U JOKYMEHTbI 7151 CPABHUTENLHOTO UCCNEef0-
BaHUsA; 0co6ble YCNOBUA 06paLLEHUS C HUMW MPU UCCNeL0BaHUU, €CIU OHW He-
06X0AMMbI; HaUMEHOBaHWe CTOPOHbI, KOTopasi NPOM3BOANT ONMaTy 3KCNEPTU3bI.
Cyfbsi, HasHauMBLUMIA CyfeOHY 3KcnepTu3y, NpeAocTaBaseT 06bEKTbl uccre-
LOBaHW U MaTepuanbl fena, Heo6XxoAuMble ANS NPOBefEeHWUsS UCcnefoBaHUR ©
Jaun 3aKNI0YeHNs 3KCnepTa,- NonyyaeT 06pasLpbl 418 CPABHUTENBHOIO UCCNefo-
BaHMA ¥ npuobLiaeT ux K Aeny. Bonpocbl, NOCTaBNeHHblE Nepef 3KCNepToM
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B OMpefeneHnn, He MOryT BbIXOAUTb 3a MPeAeNibl ero creuunanbHbiX 3HAHUA 1
He MOTryT HOCUTb OpPUAMYECKOro XapakTepa. Bonpocbl f0nXHbI ObITh onpefe-
NEHHbIMU W KOHKPETHbIMW, a MnepeyeHb WX MOMHbIM. BMecTe ¢ TeMm, BblBOAbI,
cAenaHHble 3KCNepTOM B 3aK/IKOYeHUW, MOTYT BbIXOAWUTb 3a MNpefenbl NOCTaB-
JIEHHbIX BOMPOCOB B COOTBETCTBUM C 4. 2 cT. 86 ITIK MN®d. IKcnepTt He gaer
B 3aK/TIOYEHMMN OTBETA HA BOMPOChI, HOCALLME NPABOBOI XapaKTep.

B cnyvae ecniv nocTtaBneHHbIE BOMPOCHI BbIXOAAT 3a Npefenbl creuunans-
HbIX 3HaHWI 3KcnepTa MM60 mMaTepuanbl U LOKYMEHTbI HEMPUIOAHbLI WU HeJocC-
TaTOYHbI 415 NPOBEAEHNSA UCCNEAO0BaHWUIA N Jayn 3aKNHUYEHUA, 3KCnepT 06s3aH
HanpaBWTb B CY[, Ha3Ha4MBLIMIA 3KCMEpPTU3y, MOTMBMPOBAHHOE COO6LLEHME
B MUCbMEHHOW (hOpMe O HEBO3MOXHOCTYM AaTb 3aK/HUEHMeE.

B cnyyae ocnapusaHus MOA/MHHOCTWU MOAMUCK Ha JOKYMEHTE WIN WUHOM
NUCbMEHHOM [A0Ka3aTenbCTBe NULOM, NMOAMUCH KOTOPOr0 MMeeTCs Ha HeMm, Cy[
BMpaBe Mony4yuTb obpasubl noyepka ANs Mocnefylowero cpaBHUTENbLHOMO UC-
cnefoaHusa. O HeO6XOAMMOCTU NoNyyYeHUs 06pasLoB Moyepka BbIHOCUMTCA ON-
pegeneHvie cypa. lMonydeHuwe o6pa3uoB MoYepka Cyfbeli WAM CYAOM MOXET
6bITb MPOBEAEHO C yyacTueM creyuanucta. Mpu 3TOM cocTaBfiseTcs NPOTOKON,
B KOTOPOM OTpa)kaltoTcs Bpems, MecTO W YCN0BUA NONYYEHUS 06pa3LoB novep-
Ka. MpoTOKON NOANUCLIBAETCA CYfbeN, MMLOM, Y KOTOPOro 6biAn NONyYeHbl 06-
pasubl no4yepka, cneyuanucToMm, ecqiM OH y4yacTBOBan B COBEPLUEHUWN [JAHHOTO
npoLeccyanbHOro fencTeus.

Cypbl NpUBNEKalT CNeuuanucToB ANS Aayy pasbiACHEHMI Mo Bompocam,
He TpebylOWMUM nNpoBeaeHna akcnepTusbl. K HUM OTHOCATCA OLEHLUKKW, TOBa-
posefbl ¥ T.n. CneynanucT ABAAETCA HOBbIM YYAaCTHUKOM rpaxKfaHCKoro npo-
uecca, PaHee peiictBoBaBwuii MK PCHCP npegycmatpuBan Anlb BO3MOX-
HOCTb Y4acTus aKcnepTa - vua, UMEKLWEro cneymnanbHble NO3HaAHUA B pasiny-
HbIX 06/1aCTAX 3HAHWIA.

MpaBoBOE NOMOXEHMe creunannucTa U aKcnepTa BO MHOTOM CXOAHO. Tak,
npuBneyeHne aKcnepTa u cneymanmucta Heo6xo4MMO B TeX cayyasx, Korga Tpe-
OytoTCA onpefeneHHble crneyunanbHble MO3HAHUA U HaBblKW B Kakoi-nnbo ciepe
B LleNnsaX [0Ka3blBaHWA 06CTOATENLCTB, Ha KOTOPble CCbINalTCA AuMua, y4yacT-
BYlOLLME B Aene. HazHayeHue 3KCMNepTU3bl NPOBOAMTCA B Cyyasax, Korja Heob-
XOAMMO MNpOBeAeHNEe WMCCNef0BaHWsA, OCYLLECTBEHNEe TEXHUYECKUX AelCTBUNA,
npoBefieHne CpaBHWUTENbHOro aHanusa v T.n. Ecnn npoBefeHne uccnefosaHus
He TpebyeTcs, HO Ana Haubonee MOAHOIO UCCNeA0BaHUA [0OKa3aTeNbCTBa HEOO6-
XOAWMbI JOMOMHWUTENbHAA MHOPMaLKMA O HeM NGO OKasaHWe TEeXHUYEecKoW
NOMOLL M HENOCPELCTBEHHO B Cye6HOM 3aceflaHny UAN MOMOLLb NPY BbINOJHE-
HWM MNpoLeccyanbHbIX AeACTBWIA, TO NMPUB/EKAETCS He 3KCMepT, a Crheuuanuct.
JKcnepT U cnewmnanunucT ABAAIOTCA YYaCTHUKAMM npoLecca, HO He ABNAKTCA Nn-
Luamu, yyacTsyrowmumm B gene. OHn 06nagaroT ofMHAKOBLIMU NpoLeccyanbHbl-
MW MpaBaMy W HecyT OAMHAKOBbIe MpoLeccyanbHble 0653aHHOCTU. VIM MoxeT
6bITb 3a8B/IeH 0TBOJ N0 OAHUM U TEM >Xe OCHOBaHUAM.
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B oTnmume OT 3aKcnepTa, KOTOPbIA faeT NMUCbMEHHOEe 3aK/loYeHWe, KOH-
CynbTauuu cneuuanucTa MoryT 6biTb JaHbl B YCTHOW (hOpMe. YCTHble KOHCY/b-
TauMm 3aHOCATCA B NPOTOKON. Cneynanncty MoryT ObiTb 3aZaHbl BONPOCL! NK-
Lamu, y4acTBYOLMMUN B fefie, N 4PYTVMU yHaCTHUKaMK npouecca.

Nnuya, yyacTsyolune B fene, UMetoLLie OCHOBAHUA onacatbCs, 4YTO Npega-
CTaB/ieHMEe HeO06XO0AMMbBIX 4NA HUX A0Ka3aTeNbCTB OKaXeTCs BMNOCNEACTBAN He-
BO3MOXHbIM VMW 3aTPYAHUTENbHBIM, MOTYT NPOCUTL Cyf 06 06ecneyeHnn aTnx
[l0Ka3aTenbCTB.

MpuHATME Mep No o6ecrneyvyeHnto [0Ka3aTeNbCTB BO3MOXHO TONbKO Moc/e
B036YXfeHua gena B cyge. OfHOBPEMEHHO C UCKOBbIM 3afB/IEHNEM WCTEL, MO-
XET nofatb 3afBfieHne 06 obecrnevyeHUn [0Ka3aTeNbLCTB 60 yKasaTb 3TO Tpe-
60BaHMe B UICKOBOM 3asB/IEHUN.

[o B0o36Yy>XaeHus fena B cyfe obecneyeHne [0Ka3aTeNbCTB MOXET OCYLLe-
CTBNATLCA HOTapmycamu. OTU BOMPOCHI He BXOAAT B cepy aeiicteus MK Po.
B coortsetrctBumM co crt. 102, 103 OcHOB 3aKoHOfaTenbCcTBa O HOTapuare
no npocbbe 3aMHTepecoBaHHbIX NUL, HOTapuyc obecneynBaeT AOKa3aTenbCTBa,
HeobOX0ofMMble B CNy4yae BO3HWKHOBEHUA fAefna B CyAe uUau afMUHUCTPATUBHOM
opraHe, ecny WMelOTCA OCHOBaHWA MnofiaraTb, 4YTO MNpejAcTaBneHMe [oKasa-
TENbCTB BMNOCNEACTBUN CTaHET HEBO3MOXHbLIM UMW 3aTPyAHUTENbHBIM. HoTapu-
yc He obecneynBaeT [0Ka3aTenbCTB MO feny, KOTOPOE B MOMEHT obpaLieHus
3aMHTEepecoBaHHbIX NUL, K HOTapuycy HaxXoAUTCA B NPOM3BOACTBE Cyfa WX af-
MWHUCTPATUBHOIO OpraHa.

ObecneyeHne [0Ka3aTeNbCTB OCYLLECTBNAETCA CYLOM, pacCMaTpMBatoLL M
feno, nnbo cyfoMm, B paiioHe AeaTelbHOCTWM KOTOPOro AO/MKHbI 6bITb 06ecneye-
Hbl [O0Ka3aTenbCTBa, NyTem JOMNpoca CBUAETENel, 0CMOTPa BELEeCTBEHHbIX [0-
KasaTenbCTB 1 T.4. Mpu obecneyeHnmn [OKa3aTeNbCTB Cy/ He onpegenser 0THO-
CMMOCTM U JOMYCTUMOCTU TaKWUX [0KA3aTeNbCTB, HE ONpPefenseT UxX 3HayeHue,
He NPOW3BOANT OLEHKY [l0Ka3aTeNbCTB.

ObecneyeHne [JoKasaTenbCTB MNPOM3BOAMTCA B CyfAebHOM 3acefaHuu
no obWwMM npasunam rpaxAaHCKoro cyfonpoussoAcTea. [lpoueccyanbHble
fencTBus no obecneyeHWto AoKasaTenbCTB NpoTokonupyoTcs. B cyaebHoe 3a-
ceflaHue BbI3bIBAKOTCA NMLA, YYacTBYOLWNe B fiefle, HO UX HEABKA He MpensTcT-
BYeT pacCMOTPeHUI0 Aena.

Mpwn coBeplieHUn feicTBUIA MO 06ecrneyeHNto fOKa3aTe/lbCTB He B TOM Cy-
[le, B KOTOPOM paccMaTpuBaeTcs [eno, NPUMEHATCA Npasuaa 0 BbINMOAHEHUN
CyfebHOro nopy4veHus, npefycMOTpPeHHble CT. 63 TTIK P®. Marepuansl
no obecneyeHUto JoKasaTenbCTB, B T.4. MPOTOKON cyfebHOro [eicTBus, Ha-
npaBnslOTCS B Cyf, paccMmartpuBatowmii geno. O6 3TOM AO/MKHbI BbITb NPOWH-
(hopMMpOBaHbl B MMCbMEHHOM BUfe NuLa, yYacTByloLWw e B fene.
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TEMA 14.
Bo36y>kaeHune aesnia B rpa>kjlaHCKOM npouecce

Bo3byxpaeHve fena npeicTaBnseT cob60il HauyanbHbIA (NepBblid) 3Tan B pas-
BUTWMM NMPOM3BOACTBA B Cy/e MEPBOA MHCTaHUWMW. [Ana BO3OYXAEHUA rpaxnaH-
CKOro fdena B cyfe Heobxogumo cobiofeHne OnpefeneHHOW HpMANYecKoi
npoueaypbl, KOTOpas 0XBaTblBAET JeMCTBMSA KaK UCTUa, Tak U eAUHONNYHO aeil-
CTBYIOLLEro cyabu. PasButme hakTMYECKOro coctasa B MpoLecce BO3OYXAeHMSA
fena BbIrNAAUT Cneaytowmm o6pasom:

1) nctewy nNpyu nogaye 3asaBfeHUA JOMKEH OblTb [eecnocobHbIM N0 MpaBu-
nam, npefycMOTPEHHBIM AN NMPU3HAHUA 33 (PU3UYECKUMU NLLAMU 1 OpraHun3a-
LMAMU TpaxAaHCKol npoueccyanbHoit geecnocobHocTu (cT. 37 MMK);

2) UCKOBOe 3asB/eHMe AO/MKHO ObiTb MOAAHO B CYA MO Hajfiexaliei noa-
cygHoctun (cT. 23-32 I'MK);

3) cornacHo cr. 131 MK 1 ¢ npunoxeHnem [LOKYMEHTOB, YKa3aHHbIX
B cT. 132 MK, 1nckoBoe 3asB/eHNe NOAAETCA B MUCbMEHHON (DopMe C yKa3aHu-
eM Heo6XOANMbBIX [aHHbIX;

4) UCTLOM [OMKeH 6biTb COOMNIOAEH YCTAHOBEHHbIV 3aKOHOM ANA AaHHOW
KaTeropuu CrnopoB WAW NpeayCMOTPEHHbIA AOFOBOPOM CTOPOH MOPSAOK AOcCy-
nebHoro paspelueHus cnopa nmbo UCTLOM LO/MKHbI 6bITh NPefCcTaBNeHbl 4OKY-
MeHTbI, MoATBepxjatolwme cobnwojeHne A0CyAeOHOro nopsafka paspelleHus
cnopa c OTBETYMKOM, KOrAa 370 MpefycMOTPEHO (efepasbHbiM 3aKOHOM [A/1f
[aHHOI KaTeropuu crnopoB UIW [LOrOBOPOM.

B HacToAwee Bpems MopafoK A0CYAebHOro paspelleHuss CNopoB npegy-
CMOTPEH 60NbLIMM YUCNOM HOPMATUBHbLIX aKToB. CofepXXaHne MHOTUX U3 HUX
CBUAETENbCTBYET 06 YyCTaHOBNEHUN HOBOrO NopsfKa npefbAB/eHUs U paccMoT-
peHus npeTeH3nit. OfHUM W3 BaXKHeMLWWX MNpPaBOBbIX aKTOB fABnsfeTca dege-
panbHbliA 3aKOH «TpPaHCMOPTHBIA YCTaB Xene3HbiX fopor Poccuiickoin degepa-
uuu» (ct. 135). CornacHo n. 1ct. 797 K P® g0 npeAbsaBneHUs NepeBO3UUKY
MCKa, BbITEKAIOLEero 13 NepeBo3kun rpysa, 0643aTeNlbHO NpeabABIeHNe eMy npe-
TEH3UN B MopaAKe, NpefycMOTPEHHOM COOTBETCTBYHOLWMM TpaHCMOPTHLIM YyC-
TaBOM W/IN KOJEKCOM.

CornacHo n. 3 cT. 124 Bo3fylHOro Kogekca P® «fo npeAbasneHns K ne-
PeBO3YMKY MCKa B Clyyae HapyLlleHWs A0roBopa BO3AYLIHON MepeBO3KWU rpysa
WAV BO3AYLLHON NepeBO3KW NOYTbI, NEPEBO3YNKY NPeLbABAAIOTCA MPETEH3UN».

B cootBeTcTBUM C DefiepasibHbIM 38KOHOM «O CBA3W» MPU HEWUCMOTHEHUN
UM HEeHaAnexalleMm WCMoNHeHUW 0693aTeNbCTB MpU NpefocTaBNeHun ycnyr
CBSI3M MW BbINONHEHUN paboT B 06/acTu CBA3WM MO/Mb30BaTeNlb CBA3W BrpaBe
npeabaBUTL OMepaTopy CBA3W, NMPeAoCTaBNAOLWEMY YCNYTW WY BbINOHAOLLE-
My paboTbl, NPeTEH3UN, B TOM Yncne TpeboBaHWe 0 BO3MeELLLeHUN yulepba.

B Kogekce Toprosoro mopennasaHus P® noguyepkusaetcs, 4to 40 Npefb-
AIB/IEHNS NEepeBO3YMKY MCKa, B CBA3M C MEpeBO3KON rpysa B kaboTaxe 06s3a-
TeNlbHbIM ABNAETCA NpPefbABNEHUE NePeBo3YNKY NPETEH3NN.
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B Kofgekce BHYTpeHHero BOAHOro TpaHcrnopTa P® onpegeneH nopsapok,
CPOKM 1 KPYT NnL, UMEILWNX NpaBo NpebABIeHNS NPETEH3NI U UCKOB K Nepe-
BO3UYMKY Unu 6YKCUpOBLLUMKY (rn. 18, cT. 160-164).

JocypnebHblii npeaBapuTebHbIA NOPAAOK paspeweHns TPyAOBbIX CMOPOB
npegycMoTpeH TpyaoBbiM Kogekcom Pd.

3asBneHne OT MMEHW 3aMHTEPECOBAHHOIO LA LO/MKHO OblTb NOAAHO NU-
LLOM, MMEKLW UM NONHOMOYNA Ha BefleHWe Aena. MopajoK opopMaeHns NoMHO-
MOUYMA NpefCTaBUTENS B NMpoLecc yperynupoaH cT1.54 MK Po.

HecobniogeHne nopagka obpalieHns K cygy BneuyeT 3a COOOIA pasnuuHble
npaBOBble MOCMEACTBMA B 3aBUCHMOCTW OT TOFO, Kakoi HopuanYecknini akT oT-
CYTCTBYeT B YKa3aHHOM cocTaBe. B ToM cnyuvae, ecnu pekBU3nMTbl U opma Uc-
KOBOrO 3asiB/IEHNA He COOTBETCTBYIOT TpeboBaHuAM cT. 131 THK, cyabs octas-
NAET UCKOBOE 3aABNneHue 6e3 ABMXeHMA. Ecnu npeAcTaBuTeNb He UMEET [OKY-
MeHTa, NOATBEPXAAlOLLLEro ero NOAHOMOYUSA, ecln UCTel, HefeecnocobeH nmbo
3anB/IeHNe NOAaHO He MO npaswuiaM NOACYLHOCTU, & TakXke no pagy Apyrux oc-
HoBaHMiA (cT. 135 MK P®) cyabs BO3BpaliaeT MCKOBOE 3asB/IEHWE BMeCTe
C NOAAaHHbIMW eMy AOKyMeHTamu WCTUy. Takum 06pasom, Npu yCTpaHUMbIX
NpenaTCcTBUAX K BO36GYXAEHUIO gena B 3aBUCMMOCTU OT OCHOBaHWii cyaba nn6o
ocTaBnfeT 3asBreHne 6e3 ABMXKeHWUA, MO0 BO3BpalLaeT ero 3asBuTento. Ecau
NpenaTCcTBUA K BO3BYXAEHWIO fena HOCAT HeyCTPaHUMBbIA XxapakTep, TO CyAbs
OTKa3blBaeT B MPUHATUMN 3asaBreHna. OCHOBaHUSA K OTKa3y B MPUHATUW 3asBie-
HUS yKasaHbl B CT. 134 T'TIK, HOCAT MCYEpnbIBAKLLINA XapaKTep U pacwimpu-
TeNIbHO TONIKOBATHLCA HE MOTYT.

Mogaya B CyA MCKOBOTO 3asB/EHMA W BO3OY>XXAeHVe NPOM3BOACTBA NO Aeny
BIEKYT OMpeferieHHble NpaBOBble NOCNEACTBMSA. BaxHeAWwnmM us HUX fBnseTcs
BO3HWKHOBEHME TpaXAaHCKOro CyLoMnpou3BOACTBA MO KOHKPeTHOMY feny.
VIMEHHO C MOMEHTa NPUHATUA UCKOBOTO 3afB/IeHNSA HaYMHAETCA ABUMXKEeHue fe-
na. Bo3byxfjeHue npom3BoAcTBa MO Aeny BfeyeT 3a c060OM BO3HWUKHOBEHMWE
rpaXKgaHCKMX MpoueccyanbHbiX MPaBOOTHOWEHWA. Y cyfa 1 ApYTrUX y4YacTHU-
KOB Mnpouecca BO3HUKAKT npoueccyanbHble npaBa U 0693aHHOCTH, peanm3auns
KOTOPbIX MPOUCXOAUT B NpoLEcce pacCMOTPeHuns fena. Tak, y cyAa BO3HUKaeT
0693aHHOCTb PacCMOTPETbL CMOP CTOPOH W BbIHECTW pelleHue no geny. Ucrey,
nonyyaet BO3MOXHOCTb MCMO/b30BAHUA B MO/IHOM 0OBLEME BCEX MpaB, CBA3AH-
HbIX C ABVXEHWeM npouecca, NepexoAoM ero u3 ofHOW CTagun B Apyryto, a oT-
BETUMK - BO3MOXXHOCTb peann3oBaTb Mpasa, MpefoCTaB/eHHblE eMy 3aKOHOM
ONA 3aWnThI.
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TEMA 15.
MoaroToBKa rpa>kgaHCcKMxX aen K cyaebHomy
pazéupaTtenbCcTByY

MogroToska fena K cyfebHoMy pa3bupaTensCTBY SABNAETCA CaMOCTOATENb-
HbIM 3TanoMm rpaXKAaHCKoOro cyonpon3BOACTBa, HEOOXOAVMbIM 3BEHOM MEeXAy
BO30OyX/JeHNeM fena u ero pasbupaTen-cTBOM MO cywecTBy. Lienb Takoil nog-
roTOBKMW - 06ecneyeHue NpasubLHOrO U CBOEBPEMEHHOIO PACCMOTPEHUS U pas-
pelleHua gena.

3aflaun NOAroTOBKW fiena K cyfebHOMY pa3bupaTenscTBy chopmynvposa-
Hbl B CT. 148 TTIK P®:

- YTOYHeHUue (hakTUYeCKUX 0BCTOATENbCTB, UMEIOLIMX 3HaYeHWe Ana npa-
BWU/IbHOTO paspeLleHuns fena;

- onpefefieHne 3aKOHa, KOTOPbLIM CreAyeT PyKOBOACTBOBATLCA NpPWU paspe-
WeHWN fena, N yCcTaHOBMEHWE NPABOOTHOLIEHNIA CTOPOH:

- paspelueHue BOMpoca O COCTaBe NiNL, YYacCTBYIOLWMX B Aefe, U ApYrux
Y4YacTHUKOB npoLiecca;

- npefcTaBneHne Heo6XOAMMBIX [OKa3aTeNbCTB CTOPOHAMU, APYTUMU NN-
Lamu, y4acTBYOLW MU B [eNe;

- NMPUMUPEHNE CTOPOH.

B cTaguu noAroToBKK fena NpUHUMalT yyacTue:

1) cynbs, KOTOpbIA eANHOIMYHO 3aHMMaeTCA NMOAroTOBKON Aena K cyfaeb-
HoMy pasbupatenscTBy. Ctatbsi 150 MK P® nepeuucnser Te geicTems, KOTo-
pble CyibsA AO/IKEH COBEPLUUTD;

2) nuua, yyacteytouwme B gene. Ctatbsi 149 MK P® nepeuncnser geinct-
BUA, KOTOPble COBEPLUAIOT CTOPOHbLI NPY NOATOTOBKe Aefia. HecMoTps Ha TO, 4TO
3Ta HOpMa ajpecoBaHa CTOPOHaM, OHa MOXeT TO/NKoBaTbCA 60/ee LIMPOKO:
NPUMEHUTENbHO KO BCEM NULLAM, YUYacTBYIOLLUM B Aene;

3) nuua, cofeicTBylOWMe NpaBocyauio. Tak, BO BpeMsi NOAFOTOBKW BO3-
MOXHO Ha3HayeHue 3KCNepTu3bl, AONPOC CBMAETENS U NPOY.

Pofib nmepeyncrieHHbIX Cy6beKTOB B MOATOTOBKe fena pasnunuyHa. Cypabs
B CUNTYy 3aKOHa [O/MKEH COBEPLIWTbL AeNCTBUSA, yKa3aHHble B 3akoHe. Ecnn geno
He NoArOTOB/IEHO K Cyfe6HOMY pa3bupaTenbCTBY, CyAbs HE MOXET Ha3HauuTb
ero K cnywaHuto. HefopaboTky Ha cTaguu MOAroTOBKW Aena MOryT MPUBECTU
He TO/IbKO K 3aTArMBaHWIO MpoLecca, HO U K OTMEHe PeLleHuns BbILecToALUMN
Cyfe6HbIMN MHCTAHLUAMMU.

CTOpOHbI [O/MKHbI, Npexae BCero, 06MeHATbCA COCTA3aTeNbHbIMU LOKY-
MEHTaMW: OTBETYMK Mony4yaeT KOMUIO UCKOBOrO 3adB/IeHNA W [OSXKEH NpejcTa-
BUTb NMUCbMEHHbIE BO3paXKeHUA Ha UCK (06MeH cocTA3aTeflbHbIMKU Gymaramu).
lMocne 3aToro CTOPOHbI JO/IXHBI PACKPbITh APYT APYTY W CyAY L0Ka3aTenbCTBsa,
KOTOpPbIMM OHW pacrnonaraloT U cobuparTca uccnefosaTb B cyfe (packpbiTue
[loKa3aTenbCTB). PackpbiTue Aoka3aTenscTB BBefAeHO B MK P® Bnepsble. CTO-
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POHbI MOTyT 3asBUTb HeOb6XO0AMMble xopdaTaiicTBa 06 mcTpe6oBaHMU AOKasa-
TENbCTB.

B cTaguu NoAroToBkM gena K cyfe6HoMy pasbupaTenibCTBY NPUMeEHAOTCA
cnegylolime MeTofbl COAENCTBAA B COBMPaHMN [OKa3aTeNbCTB:

- ucTpeboBaHe [OKa3aTeNbCTB HEMOCPELCTBEHHO OT MX 0bnagartens B pe-
3ynbTaTe NnepecbiiKu UX B Cyf;

- ucTpeboBaHme [OKa3aTeNbCTB MOCPEACTBOM fayM 3anpoca Ha PyKu 3anH-
TEPECOBAHHOMY NULY A4 NONYYEHUA [OKA3aTeNbCTB;

- ncTpeboBaHUe [0Ka3aTeNbCTB CNOCO60M Cye6HOro NopyyeHus;

- NOJlyYyeHMne floKa3aTe/IbCTB METOA0M Ha3HAYeHUs 3KCNepTusbl;

- MoJlyYyeHve 40Ka3aTeNIbCTB NYTEM OCMOTpA.

WHTepecHa HOBas Hopma, 3adukcupoBaHHas B 4. 3 cr. 150 wm cr. 99
MK P®. B cnyyae cucTeMaTUYeCKOro NMPoTUBOAEACTBUSA CTOPOHbI CBOEBPEMEH-
HO MOAroTOBKe fena K cyfebHOMY pa3bupaTenbCTBY Cyf[bsi MOXeT B3blCKaTb
B MOMIb3Y APYrOi CTOPOHbI KOMMEHCaLMo 3a (DaKTUYECKYHO MOTEPI BPEMEHN.

Nnua, copgeiicTByolWwMe OCYLLECTBNEHWIO NpaBOCYAWs, BOBMeKalTcA
B C(hepy NOArOTOBKM fiefia NLWb N0 Mepe He0BX0AUMOCTH.

Ha atane noAroToBKu gena NpoBOAUTCA NpefiBapuTenspHoe cynebHoe 3ace-
AaHve, 4TO ABNAETCA HOBbIM A/ POCCUICKOrO rpaXKAaHckoro npouecca. Lienb
npegsapuTenbHOro cyfiebHoro 3acefiaHus - npoueccyanbHoe 3akpenneHune pac-
nopaAnNTeNbHbIX AECTBMIA CTOPOH, COBEPLUEHHbIX MPU MOArOTOBKE Aena K Cy-
fe6HoMy pa3bupaTensCcTBy, onpefeneHne o6CTOATENLCTB, UMEIOLWNX 3HAYEHUe
[LNS NPaBUNLHOIO PacCMOTPEHUSA W paspelleHns Aena, onpefjeneHve JOCTaTou-
HOCTW [0Ka3aTenbCTB MO Aeny, uccnefoBaHune (akToB Mponycka CPOKoB obpa-
WEHNA B CY[ N CPOKOB MCKOBOM faBHOCTM (4. 1cT. 152 [T1K P®). MpakTuyeckn
Ha npefBapuTeNbHOM 3acefjlaHUN NPOBepPSAETCA FOTOBHOCTb Aefna K cyAebHOMY
pa3bupaTenbCTBy.

Mpouesypa NpoBeAeHNs NpeABapuTENbHOro CyebHOro 3acefaHnus BKIIO-
yaeT B cebs pag AelCTBUIA 1 OCYLLECTBNAETCS CyAbell eANHONMNYHO:

- CTOPOHbI U3BELLLAIOTCA 0 BPeMeHU U MecTe NnpefABapuTenbHOro cyiebHoro
3acefjaHus;

- CTOPOHbI B MpefBapuTe/bHOM CyfiebHOM 3acefaHUK MMEIOT MPaBo npepg-
CTaBNATb 40Ka3aTenbCcTBa, MPUBOANTL AOBOAbI, 388BNIATL X0AaTanCTBa,

- Cy[, paccmaTpuBaeT BO3paXK€HMe OTBETYMKA OTHOCWUTENIbHO MNpomnycka
ncTuom 6e3 yBaXWTe/bHbIX MPUYMH CPOKAa WMCKOBOM [aBHOCTWU A8 3aLWTbl
npaea v cpoka obpatleHuns B cyA. Mpu ycTaHOBNEHUM (haKTa MPOMnycKa CPOKOB
6€e3 yBaXUTeNbHbIX NPUYNH Cyfibf NPUHMMAET peleHne 06 OTKase B Ucke 6e3
nccnefoBaHna NHbIX (aKTUYeCKUX 06CTOATENLCTB MO Aeny. PelleHne cyja mMo-
XEeT 6bITb 065KaN0BaHO B anefnALMOHHOM UK KacCaLMOHHOM NOpAAKe;

- 0 NPOBEfEHHOM MNpefBapuUTe/IbHOM 3acefjaHUM COCTaBAAeTCAa NPOTOKON
(no obuimmM npasunam ero BegeHus ct. 229, 230 MK Po);

- NPWY HanNMynMM 06CTOATENLCTB, NPEAYCMOTPEHHbIX 3aKOHOM (cT. 215, 216,
220, 222 I'MK P®), npon3BOACTBO MO Aefny B NpeABapuTesibHOM cyae6HOM 3a-
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cefaHumn MoXeT 6bITb NPUOCTAHOBEHO WU NPEKPaLLEHO, 3asBEHNE 0CTaB/IEHO
6e3 paccMOTpeHMs, 0 YeM BbIHOCUTCA onpeaeneHue cyga. Ha onpegeneHue cyga
MOXeT ObITb NOAaHa YacTHas Xanoba

Mo CNoXHbIM fAenam € y4eTOM MHEHMWS CTOPOH CyAbf MOXET Ha3HauuTb
CpPOK MpoBefeHNs NpeABapuTENIbHOIO CyAe6HOro 3acefaHusi, BbIXOAALLUNA
3a npefensbl ycTaHOBMEHHbIX MK cpOKOB pacCMOTPeHUA 1 pa3peLleHns aen.

Cyfnbs, Npu3HaB feno NOArOTOB/IEHHbIM, BBIHOCUT OMpeAe/ieHne O HasHa-
YeHUN ero K pasbupatenbcTBY B Cyfe6HOM 3acefaHuu, M3BELLaeT CTOPOHbI K
APYTUX YHaCTHUKOB MpoLiecca 0 BPEMEeHW 1 MecTe pacCMOTPEHUS Jena.

Hapnexalee n3BeleHNE UL, YYaCTBYHOLWMNX B fieNe, U APYrUX yyYacTHU-
KOB mpouecca - feiiCTBME, MMEIOLEee UCKIYMTENIbHOE 3HAYeHWe A1s peanun3sa-
LU NPUHLMNA 3aKOHHOCTW U BrieKyLee 3a CO60M BaxKHelLw e npoueccyanbHble
nocneacTens. Hanpumep, TONbKO Hafnexallee U3BeleHNe OTBETUNKA JAET Cy-
[y NpaBo Ha 3a04Hoe npoun3soacTso (rn. 22 NMK P®).

Cyabu 0653aHbl HasHavaTb fena ana cyfebHoro pasbuparenscTBa € TakMM
pacyeTom, 4To6bl NMLa, yyacTBYOLWNe B AeNne, NOAyYnnu cyebHble N3BeLLeHNS
U UMeNn LOCTaTOYHbIA CPOK A5 MOATOTOBKW K BEAEHUK Aena U CBOEBPEMEH-
HOW SIBKW B CYA.

Nuua, yyacTeytouime B fene, Ux NpeacTaBuTeNy M3BeLLalOTCs, a CBUAeTe-
NN, 3KCMepTbl, CNeunanncTbl, NEPEeBOAUYNKN - BbI3bIBAKOTCA B CY[ 3aKa3HbIM
NMMCbMOM C YBELOM/IEHVEM O BPYYEHWM, CyAe6HOV NOBECTKOW C YBELOM/IEHNEM
0 Bpy4YeHuUu, TenedOHOrpamMMoin unm TenerpamMMoin, no (hakCMMUIbHOW CBS3M
nM60 C MCNONIb30BaHMEM WHbIX CPEACTB CBA3W W [0CTaBKM, 06ecneynBaroLinx
(hMKcupoBaHue cyaebHOro U3BELLEHUS UK BbI30BA U €ro BPy4eHWe agpecary.

CypebHoe u3BelleHWe, afpecoBaHHOe NMLY, y4acTBYOLWEMY B Aene, Ha-
npaenseTca No agpecy, yKasaHHOMY NMLOM, y4acTBYKLWMWM B Aefe, UIn ero
npegcTtasuTenemM. B cnyyae, ecnm no ykasaHHOMY ajpecy rpaxgaHuH aktunue-
CKW He NPOXMWBaeT, U3BELLEHNE MOXET OblTb HanpaB/ieHO MO MECTY ero paboThbl.
Cype6HOe M3BeleHNe, aApecoBaHHOe OpraHuM3auumn, MoXeT 6GbiTb HanpaBfieHO
N0 MEeCTY Hax0XAeHNs ee MpPeAcTaBMTEeNbCTBA UK (IMAnana, eCinm OHU YKasaHbl
B YUPeANTENbHbIX JOKYMeHTax.

B cootBetcTBMM ¢ MK P® B cyfebHbIX MOBECTKAX M UHbIX CyAeOHbIX 13-
BELLEHMAX LO/MKHA COAepXaTbCA MH(OpPMaLUs: HaMMeHOBaHUe U afpec Cyaa;
yKa3aHWe BpeMeHW U MecTa cyfebHOro 3acefaHus, HaMMEHOBaHuWe afpecata —
A, M3BeL,aeMoro UaM Bbi3biBaeMOro B Cyf; yYKasaHue, B Ka4eCcTBe KOro u3Be-
L aeTca UM Bbi3biBaeTCS afpecart; HAMMEHOBaHMe Aena, N0 KOTOPOMY OCYLLecT-
BNAETCA WU3BELLEHVE UM BbI30OB ajpecaTa.

B cyaeb6HbIX MOBECTKAX UM UHBIX CYAeOHbIX N3BELLEHNAX, afpeCcOBaHHbIX
nmuam, yyacTByOLWMM B Aefie, NpeanaraeTcs nNpeAcTaBuTh B Cyj BCe MMetOLMe-
€Sy HUX J0KasaTeNnbCTBa HO feny, a Takke yKasblBaeTcsi Ha MOCNeACTBUA He-
npeacTaBneHns [0Ka3aTeNbCTB U HEABKMN B CY[, U3BELLLAEMbIX L, pa3bAacHaeTca
06513aHHOCTb COO6LWUTL CYAY NPUYUHBI HEABKMU.
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OLHOBPEMEHHO C Cyfe6HOl NOBECTKOM MAM WHbIM CYAe6HbIM M3BELLEHU-
eM, afpecOBaHHbIMW OTBETUYMKY, CyAbA HanpaBnseT KOMWIO WMCKOBOro 3asBlie-
HWA, a ¢ cyfe6HON NOBECTKON MAN UHLIM CyAe6HbIM M3BeLeHneM, aapecoBaH-
HbIMW WUCTLY, - KOMWIO 0OBACHEHW/ B MWCbMEHHOW (hopMe OTBETYMKA, €C/u
006bACHeHUa noctynunu B cyA (cT. 114 TMK P®). 3aKOHOM YeTKO onpegenex
nopsAoK BpyYeHns cyaebHoli noeecTkn (cT. 115 n 116 MK P®).

TEMA 16.
PaccmMoTpeHue rpakgaHckoro gena
B cynebHoM 3acegaHunmn

CypebHoe pa3bupaTenbCTBO - CaMOCTOATENbHbIW HeTpanbHbIA 3Tan rpa-
X[AaHCKOI npolecca. 34ecb [OCTUIaeTcs Lenb rpaXaaHCKoro npotecca - pas-
pelieHne cnopa, NMMKBMAALNA KOHONNKTHOW CUMTyaunmn, OCyLLeCcTBASETCA 3alm-
Ta NpaB ¥ 3aKOHHbIX NHTEPeCoB CyOBLEKTOB, 0O6PATUBLLNXCH B CY[,.

Pa3bupatenbcTBO fena B Cyde MepBON MHCTaHLMW NPOBOAUTCS B CTPOrOM
nopsgke, onpefeneHHoM 3akoHoOM. 'TIK P® peTanbHbIM 06pa3om pernameHTu-
pyeT mnocfnefoBaTenbHOCTbL M OCHOBAHWA COBEPLUEHWA BCEX MpoLeccyasbHbIX
LeiicTBUIA, U3 KOTOPbIX B UTOTe U cnaraeTcs pa3buparenscTBo fena no CyLlecTsy.

CygebHoe pa3bupartenibCTBO Kak 3Tan COCTOWUT U3 Chefytolnx nocnefosa-
Te/bHbIX YacTel:

1) noAroToBMTENbHAA YacTb CyAebHOro 3acefaHus;

2) pacCcMOTpeHwue fiena no CyLecTsy;

3)cynebHble npeHus;

4) BbIHECEHMWE W OrNalLeHNe peLleHns no geny.

Lienb nogroToBUTENbHOM YacTu cyaebHOro pasbupaTenbcTsa - NpoBepuThb
BO3MOXHOCTb PaCCMOTPEHMUA fiena no CYLWecTBY B JaHHOM 3acefiaHuu.

MoaroTtoBmTeNbHaA YacTb cyfe6HOro pasbuparenbcTsa cnaraetcd U3 cuc-
Tembl NOCNe0BaTebHbIX NPOLECCyaNnbHbIX AeACTBUIA:

1) B HasHauyeHHOe Ans pasbupartenbcTBa fiena BpeMs npegcefatenbCcTBYLO-
WMiA OTKpbIBaeT cyfgebHOe 3acefaHve U 06bABNAET, Kakoe rpaxjaHckKoe Aeno
noanexuT paccmoTpeHuto (ct. 160 MMK);

2) ceKkpeTapb JOKNafbIBaET CyAy O ABKe nuu. Ecnv Bbi3BaHHbIE B Cyq nnLa
He ABMAUCL, TO CEKpeTapb AOKNafblBaeT, U3BELLEeHbl 1N He ABUBLUMECA nuLa U
Kakue UMeKTCs CBefleHUs 0 NpuymMHax ux otcytcTems (4. | ct. 161 I'MK);

3) npeacenaTenbCTBYIOWMIA yCTaHaBNMBaeT IMYHOCTb SABMBLUKMXCA (4. 2
cT. 161 I'MK). MopafoK ycTaHOBMEHNUSA IMYHOCTH ABMBLUUXCSA 3aBUCUT OT CyOb-
eKTa rpaXAaHCKMX MpoueccyanbHbiX OTHOWEHWA. Y KaXAoro u3 sBMBLUKXCA
y3HaeTcs aMunns, UMs, 0THECTBO, FOf POXAEHMUSA, MECTO PaboTbl U XUTENbCT-
Ba. Ecnu yctaHaBnmBaeTCca IMYHOCTL CTOPOHbI MO feny, TO YTOUHAKTCA 1 4py-
rve flaHHble, KOTOPblE MOTYT MUMeTb 3HayeHue ANA MPaBW/IbHOro paspeLleHuns
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fena (Hanpumep, Mo fenam O B3bICKaHWW afMMEHTOB Y OTBETYMKA UCNpaLLnBa-
eTCA, COCTOUT /I OH B 6pake, eCTb /I Yy HEro feTn B 3TOM 6pake, BbICHAETCA
pasmep 3apaboTka;

4) nepeBOLYUKY, €C/IN OH NPUBIEKAETCH K PACCMOTPEHUIO B fefe, pasbac-
HAOT npasa B nopsafgke, ykasaHHOM B cT. 162 [TIK, ero npegynpexpgaloT
06 yros0BHO O0TBETCTBEHHOCTU 3a 3aBeJOMO HemnpaBu/bHbIA NepeBoa;

5) ABMBLUMECA CBMAETENN YAaNAloTCA U3 3ana cygebHoro 3acefiaHus. B cu-
ny ct. 163 I'MK npeacepatensCTBYOWNIA LOMMKEH NPUHUMATb Mepbl K TOMY,
4yToObl JOMPOLIEHHbIE CY[OM CBUAETENN He 06Wanucb C HeAONpPOLEeHHbIMU,
[aHHas npoueccyanbHaa mepa cnoco6cTByeT fade 60nee JOCTOBEPHbLIX CBUfE-
TeNbCKMX NOKa3aHwuii B Cyae;

6) npeacefaTenbCTBYOLWMIA 06BABNAET COCTAB Cyfa, KTO y4acTBYeT B Cy-
[Le6HOM 3acefaHMM B KayecTBe MPOKypopa, Cekpetaps CyfebHOro 3acefaHus,
npeAcTaBuTenein CTOPOH ¥ TPeTbUX /UL, & TaKXXe B KayecTBe JKCrnepTa, cneyua-
nucta, nepesogynka. OfHOBPEMEHHO MpeAcefaTenbCTBYOWMIA pa3bACHAET Au-
LaM, y4yacTBYOLNM B fieNle, UX NpPaBo 3aABNATb CamMOOTBOAbI W O0TBOAbI (4. 1
cT. 164 I'MK);

7) npefcefaTenbCTBYIOLW NI Pa3bACHAET ULLAM, YHACTBYIOWKM B fene, ux
npoueccyasnbHble rMpasBa M 0693aHHOCTM, & CTOPOHAM - TakKXe WX ChneuuasnbHble
npasa;

8) cypn paspeluaeT xofaTanicTBa AuL, YHacTBYHOLWMUX B Aene, Mo Bonpocam,
CBA3aHHbIM C pa3bupaTenbCTBOM fena, 06 UCTpe6oBaHUM HOBbLIX A0Ka3aTe/bCTB
nap. (ct. 166 rMK);

9) pellaeTcs BOMPOC O NOCNEACTBMAX HEABKWU NuL, B CyfebHOe 3acefaHue
(ct. 167-170 I'MK);

10) npu HanAMuMM OCHOBAHWI paccmaTpuBaeTCsi BOMPOC 06 OTNOXeHMU
pasbupatenscTBa gena (ct1. 169 INMK);

11) npeacefaTenbCTBYIOWMIA Pa3bACHAET HpaBa M 0643aHHOCTW 3KCMEPTY,
cneumanncTy, a Takxe npegynpexpaeT skcnepta 06 yrosoBHOW OTBETCTBEHHO-
CTM 3a Javy 3aBeflOMO JIOXHOrO0 3aknyeHus (c1. 171 1T1K).

MpaXkfaHCKoe mpoLeccyanbHOe 3aKOHO4ATeNbCTBO MpeaycMaTpuBaeT BO3-
MOXHOCTb OTBOJA HEKOTOPbIX CYObEKTOB rpaXK4aHCKOro npotecca. Tak, BO3-
MOXEH 0TBOJ, cnegytowmnx nuy (ct. 16-18 rMMK):

Cyfibu (B TOM Yucne MUPOBOIO CyAby);

- NMPOKypopa;

- CcekpeTaps cyfebHOro sacefaHus;

- aKcnepra;

- crneuuanucTa;

- MepeBOAYUKa.

MK He npepycmaTtpuBaeT BO3MOXHOCTW O0TBOJA MpefCTaBUTeNs y4yacT-
BYIOLLEro B fene nmua.

Mpy HanMuuu OCHOBaHWIA A4Nf OTBOAA COOTBETCTBYIOLLEE NAULO AO0/HKHO
3adBUTb CaMOOTBOA. M0 TeEM e OCHOBaHUAM MOXET OblTb 3aABNEH OTBOJ NU-
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famu, yyacTeyowmummn B fene. OTBOA 3asBNAETCA [0 Hayana pacCMOTPEHUS fe-
Na no cyuiecTBy, T. €. Ha NOAFOTOBUTENbHON YacTu Ccyfe6HOro pasbupaTenseT-
Ba. [103Xe OTBOA MOXET 3aABNATLCA, KOrja OCHOBaHWUA A/1f Hero ctaaun WU3BecT-
Hbl CYAY WU NnLY, 3as8BUBLUEMY OTBOZ, MOC/Ee Havana pacCMOTPEHUA fena.

Cy6beKTbl, KOTOPbIM 32aKOHOM MPeAoCTaBNeHO NPaBo 3aaBNATb OTBOJ;

- nnua, yyacTtsytowme B gene (ct. 34 I'MK);

- npeactaBuTens (cT. 54 IMK).

Crtatba 16 I'TIK npegycmaTpuBaeT OCHOBaHMA ANiA 0TBOAa CyAbu, 0buiue
[ns BCeX Cy6beKTOB BO3MOXHOI0 0TBOJA.

[ononHUTeNnbHblE OCHOBAHWA OTBOAA YCTaHOBEHb! A1 HEKOTOPbLIX CYOb-
ekToB (cT. 17-18 I'MK).

Bonpoc 06 oTBOfe paspellaeTcs Cy4OM B COBelLLaTeNbHON KOMHaTe B OT-
CyTCTBMe OTBOAMMOrO. [pn paBHOM KO/IMYecTBe roa0COB NINLO CYMUTAETCA OT-
BefleHHbIM. Bonpoc 06 0TBOAEe BCEM CyAbAM UM 60MbLWIMHCTBY pa3speLuaercs
BCEM COCTaBOM cyfda. B cnyyae 3asaBneHus oTBofia Cyfbe, eAVHONUYHO pac-
cMaTpuBaloLLeMy Aen0, 0TBOJ, pa3peLuaeTca TeM Xe Cybeil.

MK npegycmarpuBaeT nocnefCcTBUA YAOBNETBOPEHNA 3aABNEHHOIO OTBO-
fa (cT. 21 rnK).

paxkgaHCKoe npoueccyanbHOe 3aKOHOAATeNbCTBO AuUddepeHLMpyeT no-
CNeAcTBMA HEABKW B CcyfebHOe 3acefjaHMe Y4aCTHUKOB npoLecca No KaTeropusam
Cy6BLEKTOB.

Ha nuuax, yyacTBywolWMX B fene, NexuT 0693aHHOCTb W3BECTUTbL Cy[ O
NpuUyYnHaX HeABKW W NPefCTaBUTh [0Ka3aTe/lbCTBa YBaXKUTENbHOCTU 3TUX MpU-
4yuH (4. 1lcr. 167 I'MK). Mocnencteus HesiBKU B cyfebHOe 3acefaHue nul, yda-
CTBYHOLWMWX B Aiefie, BO MHOITOM 3aBUCAT OT TOr0, 6bIAN NN OHU HaAnexawmm o6-
pa3oM Mu3BelleHbl O BPeMeHU U MecTe cyAebHOro pasbupartenscTsa, ABNAKOTCA
NN NPUYNHBI HEABKW YBaXKUTENbHBIMU,

MocnefcTBUSA HEABKW UL, YYacTBYIOLWNX B [iefe, B Cy4e6HOe 3acefjaHue:

1) cyf oTknagbiBaeT pa3bupaTensCcTBO fena B Cnefyrowmx cryvasaxX HesBKu
Ny, yyacTBYOLWMUX B fiefie, ecnu:

- OTCYTCTBYIOT CBefieHUA 00 W3BELLEHUW HEeABMBLUUXCHA MWL, Y4acTBYO-
WMX B fene;

— CyJ Npu3Han nNpuYnHbl HEABKW NUL, YYacTBYIOLWMWX B AeNe, YBaXUTENb-
HbIMU.

Cyg4 MOXeT OTNOXMWTb pasbupaTenbCcTBO Aena Mo XofaraicTBy nuua, yva-
CTBYIOLLErO B fefie, B CBA3U C HEABKOW ero NpeacTtaBuTeNs Mo yBaXMTe/bHOM
npuyunHe (4. 6 ct. 167 r'MK);

2) cy[, BMNpaBe pacCMOTPETb [eflo B OTCYTCTBME KOro-nM6o u3s nuy, y4acTt-
BYIOLLMX B fiefle Y U3BELLEHHbIX 0 BPEMEHWN U MeCTe Cyfie6HOro 3acefaHus, ecnu:

- OTCYTCTBYIOT CBEJIEHUS O NPUYMHAX UX HEABKMU;

- CyA4 MNpW3HaN NPUUYMHBLL HEABKW NWL, Y4YacTBYHOLWMUX B fleNe, HeyBaXu-
TeNbHbIMY (4. 3 ¢T. 167 I'MK).

CTOpOHbI BNpase NPOCUTL CY[ 0 PACCMOTPEHUN fena B UX OTCYTCTBUE, 4/1A
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yero oHu 0653aHbl 06pPaTUTHLCA B CY[ C MUCbMEHHbIM XoAaTaiicTBoM. HecmoTps
Ha Hanuuue xopgartaicTea, Cyf, BNpaBe MPU3HaTb y4yacTue CTOPOH (CTOPOHbI)
00653aTeNbHbIM;

3) Cy[, Wnu cydba OCTaBnseT 3asBneHune 6e3 paccmoTpeHus, ecim (abs. 6, 7
CT. 222 I'MK):

- CTOPOHbLI, He MnpocuBlIME O pa3bupaTensCTBe fefna B WX OTCYTCTBME,
He ABU/INCbL B CYJ MO BTOPUYHOMY BbI3OBY;

- ucTel, He npocuBwwKii 0 pasbupaTenbCTBe fena B €ro OTCYTCTBMe,
He ABW/CS B CY/, N0 BTOPUYHOMY Bbl30BY, @ OTBETUUK HE TPeOyeT pacCMOTPEHUA
[ilena no cylecTsy.

Ecnn cyp cuuTaet, 4To [en0 MOXET OblTb pPacCMOTPEHO, TO MepexoaunT
K crefytoleMy atany - pacCMOTPEHUIO fiefna Mo CyLiecTBy.

PaccmoTpeHue fena no CyLiecTBy crnaraetca W3 MnocrefoBaTe/lbHO COBep-
LIaeMbIX NpoLeccyanbHbIX AelCTBUIA:

1) 3TOT 3Tan HayMHaeTCca AOKNaZoM rMpefcefaTe/lbCTBYIOLWEro UKW KOro
nn6o u3 cypdeli (NpW KoNnernanbHOM paccMOTPeHMM fAena B cyfe cy6bvekta P®
unn BepxoBHom Cygae P®). 3aTem npegcefaTenbCTBYHOLWMI BbIACHAET, Nojaep-
XMNBAET NN UCTeL, CBOM TpeboBaHUA, MPU3HAET N OTBETYMK TpeboBaHWA UCTLA,
He XKenawT NI CTOPOHbI 3aKOHYUTb [1eN0 3aK/HYEHNEM MUPOBOTO COrnatleHus.

Ecnu ncTel, 0TKasblBaeTCd OT UCKA, OTBETUMK MPU3HAET UCK WU CTOPOHBI
COrNacHbl 3aKOHUYUTb [ef0 MUPOBLIM COrNalleHneM, 3asBfieHre 06 3TOM 3aHO-
CUTCA B NPOTOKON CyAebHOro 3acefaHuns M NOAMNUCHIBAETCH COOTBETCTBYIOLLEN
CTOPOHOi (cTOpoHamu). Ecnn 0TKa3 OT UCKa, NMPU3HaHWe UcKa, MMPOBOE COorna-
LUEHME N3N0XEeHbl B MUCbMEHHOM 3asB/IEHUW, TO 3TU 3adB/eHUa npuobLiaroTes
K JieNy, 0 4em yKasblBaeTcs B MPOTOKOAe CyAe6HOro pasbmparesbCcTsa.

Cyf, [0 MPUHATMA OTKa3a OT WCKa, MPU3HaHWUA WUCKa, YTBepXAeHUs ycno-
BU/i MWPOBOMO COrNalleHNs Pa3bACHAET CTOPOHE WM CTOPOHAM MNOCNeACTBMS
COBEpLUaeMbIX MpoleccyanbHbiX AeicTBMA. O MPUHATAM OTKasa OT WUCKa WK
YTBEPXKEHNN MUPOBOTO COr/aleHNs CTOPOH CY[, BbIHOCUT OMpefeneHue, npe-
Kpatias npov3BoACTBO MO Aeny. MNpu NPUHATUM CYAOM MPU3HAHWUA OTBETYMKOM
MCKa BbIHOCUTCA pelleHne 06 y0BNeTBOPEHUN 3asBNeHHOro Tpe6osaHus. Eciu
CY[l He NMPUHAN 0TKa3 OT UCKa, MPU3HaHWe UCKa, He YTBEPAUI MWPOBOE corna-
eHne, TO 06 3TOM BbIHOCMTCA OMpPefesieHne 1 clylwaHue fena npogosixaeTcs
(cT. 173 I'MK);

2) nocne foKnaja fena cyq 3acnywnsBaeT 06bACHEHUA UCTLA U YYaCTBYHO-
LLEero Ha ero CTOPOHe TPETbLEro /iMLa, OTBETYMKA W YYACTBYIOLLEro Ha ero cTo-
poHe TpeTbLero fivua, a 3aTeM APYrux nuL, ydacTBywumx B gene. Mpokypop,
npeAcTaBuUTeNn rocyfapcTBeHHbIX OpPraHoB, OpraHoOB MeCTHOro camoyrnpasne-
HWS, opraHusauuii, rpaxgaHe, obpaTuBlInecs B Cy[ 3a 3alMTOl NpaB W 3aKOH-
HbIX WUHTEPECOB APYIUX NNy, Jal0T 06bACHEHWA nepBbIMK. Jlnua, y4acTByloLiune
B Aienie, BNpase 3ajasaTb APYr Apyry sonpocsl. Cyfbu Bnpase 3afaBaTb BOMpPO-
Cbl MLaM, y4acTBYIOLNM B Aefe, B 11060 MOMEHT fauu UMK 06bsACHeHUi (4. 1
cT. 174 TTIK);
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3) cyn, 3acnywaB 00bACHEHMA NNL, YYACTBYOWMNX B [efe, U YYNUTbIBasA UX
MHeHWe, ycTaHaB/IMBaeT MOCNeA0BaTeNbHOCTbL WCCeA0BaHNA [0Ka3aTenbCTB
(cT. 175 I'MK);

4) ponpoc cBuAaeTenei cnaraeTcs u3 psga geicTBuii:

- [0 gonpoca npefcefatensCTBYOLWNIA yCTaHaBNMBAET IMYHOCTL CBUAETE-
N, pasbACHAET emMy npasa, NpejynpexpjaeT ero 06 yrofoBHON OTBETCTBEHHO-
CTV 3a OTKa3 OT Jauyu MNoKasaHWii M 3a gadvy 3aBefOMO /I0XKHbIX MOKa3aHuiA.
Y cBugetens oTémpaeTca MOAMWCKA O TOM, YTO eMy Pa3bACHEHbl ero 0653aHHO-
CTU 1 OTBETCTBEHHOCTb, U NPMOGLLAETCA K MPOTOKONY Cye6HOro 3acefiaHuns;

- NpeAcefaTenbCTBYOWMIA BbISBAAET OTHOLIEHWE CBUAETENs K Auuam,
yyacTBYIOLWMM B [iene; cBUAeTeNb coobLliaeT cygy O TOM, YTO eMy JIMYHO W3-
BECTHO NO Jeny;

- nepef CBuAeTeneMm CTaBATCA BONpochl. [epBoi BOMNpOCHI 3ajaeT Ta CTO-
poHa v ee NpeAcTaBUTeNb, NO Ybeli Npocbbe Obin Bbi3BaH CBMAETENb. 3aTeM BO-
npocbl MOTryT 3afaBaTb [pyrue nuua, y4yacTBylolue B Aene, NpefCTaBUTENN.
Cyfbu BMpaBe 3aAaBaTb BONPOCHI B 060/ MOMEHT fonpoca CBUAETENS;

- B C/ly4yae He06X0AMMOCTHU CyZ NOBTOPHO MOXET AOMPOCUTL CBUAETENS.

Kaxablli cBugeTenb 4ONpaLlMBaeTCa OTAENbHO.

JonpoweHHbll cBUAETENb OCTaeTCH B 3ane Cyda, eCnu Cyd He paspewunT
emMy yAanuTbCs paHblue. CBuaeTenb, He AOCTUrWNiA 16-neTHero BospacTa, no-
cne fayn nokasaHuin nokmpaaeT 3an cyfebHOro 3acefaHus. CBuaeTenbCcKue no-
KasaHusa, Mony4yeHHble B Xofe CyfebHOro nopyueHus, obecneyeHus [oKasa-
TeNbCTB, B MecTe npebbiBaHuna ceuietens (B nopsgke 4. 1cr. 70 FMK) nam npu
OT/IOXXEHMK pa3bupartesbCTBa, OrnawaroTcs B Cyfe6HOM 3acefaHum.

Ocob6eHHOCTM [0MNpoca HecOBEPLUEHHONETHUX CBUAETeNei perynupyrTcs
cT. 179 INMK;

5) NucbMeHHblE [oKa3aTenbCTBa UAM NPOTOKOMbI UX OCMOTPa, COCTaBNEH-
Hble B MOpPAAKe BbINONHEHUSA cyfe6HOro nopyyeHus, obecrneveHus [okasa-
TeNbCTB, BO BPEMA OCMOTPa Ha MecCTe, orjawaknTca B CyfebHOM 3acefaHun u
npegbABAAIOTCA NMLAM, Y4YacTBYOLWWUM B Aefie, NpeacTaBuTensam, B Heobxoau-
MbIX Cly4asx - aKcrnepTam, crneuuanuctam u csugetenam (ct. 181 I'MK). Mocne
3TOro NiMua, yyacTeylolme B fiene, MOryT gaTb 06bACHeHUs. HekoTopble [OKY-
MEHTbl MOTYT OrfalaTbCAd B 3aKpbITOM 3acefiaHun (IMYHasA nepenucka u nuny-
Hble TenerpagHble coobLWeHNs) N0 Npasmnam, onpegeneHHslM cr. 182 I'MK;

6) BelecTBEHHbIe loKa3aTe/IbCTBA UCCNefyHOTCA MyTemM OCMOTpa B 3a/e Cy-
Ja YAn No MeCcTy UX HaxoXJeHus. BellecTBeHHble [0Ka3aTeNbCTBA OCMaTpuUBa-
I0TCA CYOM U MPeAbABAATCA MLaM, YHacTBYIOLWMM B fiefie, UX npeacrasmre-
NAM, a B HEOOXOAUMBIX Cly4dasx - CBUAETENAM, aKCnepTam, cneuuanuctam. Jin-
La, KOTOpbIM NpeAbsBfeHbl BeleCTBEHHble fA0KasaTenbCTBa, MOryT 06palaTsb
BHMMaHWE Cyfa Ha Te WU UHble 0BCTOATENLCTBA, CBA3AHHbIE C OCMOTPOM. ITK
3adB/IeHNS 3aHOCATCS B NPOTOKON cyaebHoro 3acegaHus (4. 1crt. 183 ITTK).

Mo MecTy HaxOX[eHWs UCCNefyloTCA Te BeleCcTBeHHble [0Ka3aTeNbCTBa,
KOTOpble He MOTYT ObITb O0CTaBMEHbI B cy4. O NpoM3BOACTBE OCMOTPA Ha MecTe
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Cyf, BbIHOCUT onpefeneHne. OCMOTP Ha MecTe MPOU3BOAUTCA BCEM COCTaBOM
cyga. O BpemMeHM n MecTe NMPOU3BOACTBA OCMOTPA WM3BELLAOTCA NMLA, y4yacT-
BYIOLME B fiefie, MPeAcTaBUTENN, HO UX HEABKA He MPenaTCTBYeT NMPON3BOACTBY
ocMoTpa. Pe3ynbTaTbl OCMOTpa 3aHOCATCA B NPOTOKO/. TPOTOKO/bI OCMOTpa
ornawarTca B CyflebHOM 3acefaHuu, Nocse 4Yero uua, y4yacTsytoLme B fiene,
MOTYT fiaTb 06bACHEHUS;

7) BOCMpOU3BefieHVe ay[Mo- Uav BULE03aNnCKu OCYLLECTBNAETCA B 3ane 3a-
cefiaHna UM MHOM cneunanbHo 060pyA0BAHHOM ANA 3TOW LEnn MOMeLLeHUm
C yKasaHueM B MPOTOKOJe Cyile6HOro 3acefaHnsa NPU3HaKoB BOCMPOW3BOAALLNX
MCTOYHUKOB [0Ka3aTenbCTB W BPEMEHW BOCMpou3BedeHWs. llocne aToro cyq,
3acNyWwnBaeT 06bACHEHUA NnL, yyacTBYOLWMUX B gene. Mpu HeobxogumocTu
BOCMpOW3BeAEHMNE ayfno- WM BKUAEO03anvucu MOXeT ObliTb NMOBTOPEHO MOAHO-
CTbI0 NMBO B KaKOW-nM60 yacTu. B Lenax BbIACHEHWUS COfepXaljnuxcs B ayamo-
AN BWUAEO03annCU CBeAeHWi CY[OM MOXeT ObiTb MPUBAEYEH CMEeLnanucT,
a B HeOOXO4UMbBIX CNyyasx BO3MOXHO Ha3HayeHue akcnepTusbl (cT. 185 IMK);

8) 3akntoyeHue aKcnepTa ornawaerca Ha cyfe6bHoM 3acegaHun. B uenax
pasbACHEHMA W LONOMHEHUS 3aK/II0YEHNS IKCNEpPTy MOryT 6biTb 3afaHbl BOMNPO-
Cbl. epBbiM BOMPOCHI 3aAaeT MU0, NO 3aAB/IEHNIO KOTOPOro HasHauyeH 3KC-
nepT, v ero npeAcTaBuTesNlb, 3aTEM BOMPOCHI MOTYT 3afaBaTb Apyrue nuua, yda-
cTBylOLlME B fene, NpeAcTaBuTenn. SKCNEPTY, HasHaYeHHOMY MO UHULMAaTMBe
cyfa, nepsbiM 3agaet Bonpockl uctey,. CyAbn Brnpase 3ajaBaTb BOMPOCHI B /110-
601 MmomeHT gonpoca skcnepTta (cT. 187 I'MK). Mpu Hannuum OCHOBaHWIA cyf,
BMNpase Ha3Ha4yWUTb MOBTOPHYIO WU SOMOMHUTENIbHYIO 3KCMEepTU3y;

9) B HEOOXOAUMBIX Cly4Yasx MpuM OCMOTPE MUCbMEHHbIX WAWN BeLLecTBeH-
HbIX [0Ka3aTenbCTB, BOCNPOM3BELEHUN ayAno- UMW BUAEO3aNUCK, Ha3HaYeHUn
3KCNepTM3bl, AONPOCe CBUAETenei, NPUHATUM Mep No obBecneyvyeHMIo foKasa-
TeNbCTB CYA MOXeT NpMBAeKaTb CMELNanMCTOB 415 MONYYeHUS KOHCYNbTauui,
MOSICHEHWN W OKa3aHWA HemoCPeACTBEHHOW TexHW4eckoi momowm (poTorpa-
(hMpoBaHWA, COCTAB/IEHUA MNAHOB U CXem, 0T6opa 06pasLoB A5 3KCNepTU3bl,
OUeHKN nmyllectsa). Kak yXe ykasbiBasioch, npoueccyansHas urypa cneyma-
NncTa - HOBOE fBNEHWe B rpaXjaHCKoMm npouecce. Cneuynanuct B OTanyue
OT 3KCnepTa He NPOBOAWUT UCC/IEA0BAaHNA C LENblo Aadvn 3aknoyveHnda. OH faet
KOHCYNbTaL MKW, MOACHEHUA 1 OKa3blBAET TEXHMYECKYIO nomolb (cT. 188 IMK).

Cneuuanuct faeT Cyfy KOHCYNbTauuio B YCTHOW AN NUCbMEHHON (opme,
ncxoas M3 NpodeccmoHanbHbIX 3HaHWIA, 6e3 NpoBefeHNs ChneuunanbHbIX ucche-
[0BaHWiA, Ha3HayaeMblX Ha OCHOBaHUW onpedeneHns cypa. KoHcynbTauusa cne-
umnanucrta, jaHHas B MMCbMEHHOW (hopMme, ornawiaeTcs B CyebHOM 3acefaHunu v
npuobwaerca K feny. KoHCynbTauuu U MNOACHEHWUA CNeumanucta, faHHble
B YCTHOIN popMe, 3aHOCATCA B NPOTOKON CyAe6HOro 3acefaHus.

CneymanucTy MoryT 6bITb 3afjaHbl BOMPOCHI B LENAX PasbACHEHUA U [0-
MONHEHUS KOHCYNbTauuu;

10) nocne uccnefoBaHUA BCeX [0Ka3aTenbCTB MNpeAcefaTenbCTBYHOLWNIA
npefocTasifeT CN0BO AN 3aKNOYEHUA MO Aefy NPOKypopy, NpejcTaBUTENIO
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rocyfjapCTBEHHOr0 opraHa Wiy NpeAcTaBUTeNt0 opraHa MeCcTHOro camoynpas-
JleHus, yyacTBylOLW MM B MpoLecce B COOTBETCTBUM C Y. 3 CT. 45 u co CT. 47
MK, BbIACHAET y ApYruMX AuL, y4acTBYIOLWMNX B Aene, UX NpefcTaBuTeneil, He
XenawT N OHW BLICTYNUTb C AOMNOMHUTENbHBIMU 06bACHEHUAMU. Mpu oTCyT-
CTBUM TaKWX 3asaBfeHUU MpeAcefaTeNbCTBYOWMIA 06bABAAET pacCMOTPeHMe
flena no CyuwecTBy 3aKOHYEHHbIM W CyL NepexofuT K cyAebHbIM MNpPeHusam
(cT. 189 MX).

CyfiebHble NpeHnsa - 3TO peyn NinL, yyacTByloWwnX B fene, Ux npeacTaBu-
Teneld, B KOTOPbIX aHANM3NPYIOTCA pesynbTaTbl WCCNeA0BaHUA [0Ka3aTeNbCTB
B Cyfe.

3aKoH He onpegenseT coAep>xaHue peyeid, NPOU3HOCUMbIX B CYAe6HbIX
MPEHNAX, HO Ha NpaKTUKe BblpaboTaHa onpegeneHHas CTPyKTypa. B cyfebHbIX
MPEHNAX NPUHATO OTpaxXarb:

- 060CHOBaHHOCTb (PaKTUYECKOI CTOPOHbI Aena;

- NMpaBOBOIi aHanu3 f0Ka3aTeNbCTB, KOTOPbI/ Aal0T aABOKaTbl, MPOKYPOPbI,
IOPUCTbI NMPeAnpUATWIA, OpraHusaunii, yupexaeHunii. ViHole nuua, yyactsyiowme
B flefle, MOryT TaKXe AaBaTb NpaBOBO aHaNW3 A0Ka3aTeNbCTB;

- aHanu3 o6CTOoATENbCTB, KOTOPbIE BLIACHANNCL U UCCNEA0BaNnChL CyAoM.
B cyaebHbIX NpeHnaX Hefb3s CCbiNaTbCA Ha 006CTOATENbCTBA M [0KA3aTeNbCTBa,
He nccnefoBaHHbIE B CY[eE;

- MHEeHVe Mo CYLLecTBY crnopa.

BbICTYyNnneHna B NPeHWAX He OrpaHWYeHbl BPEMEHEM, HO CyfibA BMNpase
npecekatb MPOCTPaHHbIe peyu, He OTHOCALMECA K cyllecTBy fdena. Jinuo, yya-
CTBYIOLLEe B fie/le, MOXET 0TKa3aTbCA OT y4acTuA B CyAeOHbIX MPeHnax.

MocnefoBaTeNlbHOCTL BbLICTYMN/IEHUA B CYfe6HbIX MPEHUAX onpejeneHa
cT. 190 I'MK:

1) ucTteu, ero npegcrtasuTens. Mpokypop, NpeacTaBuTenn rocyfapcTBeH-
HbIX OpraHOB, OPraHOB MeCTHOr0 CaMOynpaBiaeHWs, OpraHusauuii u rpaxpaHe,
obpaTuBluMecs B Cyjd 3a 3aWMTON MpaB M 3aKOHHbIX MHTEPECOB APYrux nuu,
BbICTYNAIOT B CYIE6HBIX MPEHUAX NeEPBLIMU;

2) TpeTbe NNL0, He 3asBMUBLLEE CAMOCTOATENbHbIX TPE60BAHMI Ha NpegmeT
Cnopa, BbICTyNaBLUee Ha CTOPOHE UCTLA, ero NpeacTaBuTeNb;

3) 0TBETUMK, ero npeAcTaBUTEND;

4) TpeTbe NMLO, He 3aABMBLUEE CAaMOCTOATeNbHbIX TpeboBaHWii Ha NpeaMeT
Cnopa, BbICTynaBLUee Ha CTOPOHE OTBETUMKA, ero npeacTaBnTenb;

5) TpeTbe NMUO, 3aABMBLUEE CAMOCTOATENIbHOE TPebOBAHWE OTHOCUTENLHO
npegmeTa cropa B HA4aTOM MpPoLEecce, ero npefcTaBuUTesb.

Pennuka - 370 OTBET, BO3paXKeHWe, 3aMeyaHune, BbipaXeHHble B MOBTOPHOM
BbICTYMNEHUN NNL, YHaCTBYHOLWMX B Aefe, B CBA3WN CO CKas3aHHbIM B CyAe6HbIX
NpeHunax. Peninkn MMeoT MecTo Nocne BbICTYMNEHNA BCEX UL, YYaCTBYHOLLMUX
B AieNe, NX NpefAcTaBuTeneil B CyaebHbIX MPeHnsaX. Peninkn - 3T0 NaKOHUYHbIN
aHanu3 Toro, 4to 6blSI0 CKazaHO NPOTMBOMNO/OXHOI CTOPOHOI B Cyfe6HbIX npe-
HUAX. BMecTe C TeM 3aKOH He OrpaHu4ynBaeT BpEMEHeM y4acTue B pPerinkax.
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Nvuo, yyacTsylollee B fiene, B penyivke MOXET BbICKa3aTb CBOW [OMNO/HU-
TeNbHble COO6paxeHns No feny. MNpaBoM Ha PennKy MepevyncrieHHble CyObek-
Tbl MONb3YHOTCA OAUH pa3. JInLo, y4acTBytoLLee B fiefie, U NpefcTaBUTeNlb MOTYT
0TKa3aTbCA OT pennuku. lNocnefHAa pennvka NpUHaLNeXUT OTBETUYUKY U €ero
npeAcTaBuTento.

YacTtb 4 cT. 190 I'MK He onpegenseT 04EepPefHOCTb BbLICTYM/IEHUA C penin-
Kamu, HO CyAbl MPUAEPXKMBAIOTCA TON e 04YepefHOCTU, KOTopas ycTaHOB/eHa
AN cyfe6HbIX MPeHWiA.

B BbiCTynneHuax (CyAebHbIX NpeHusx W pennvkax) nuua, yyacTeylowue
B fiefie, UX MpeAcTaBUTENN MOCNe OKOHYaHUA pacCMOTPEHUA Aiena Mo CyLlecTBy
He BMpaBe CCblNaTbCA Ha 06CTOATENbCTBA, KOTOPble CYAOM HE BbIACHAANCH,
aTaKXe Ha [0Ka3aTenbCTBa, KOTOPble HE UcCliefoBanucb B cyaebHOM 3acepa-
HuKM. Ecan cyf Bo BpeMs uam nocne cyAe6HbIX NpeHnidi NnpusHaeT He06X0ANMbIM
BbIACHUTb HOBble 06CTOATENbCTBA, UMEIOLLME 3HAYeHUe ANA pacCMOTpPeHus ae-
na, WAn uccnefoBaTb HOBble [0Ka3aTeNbCTBa, OH BbIHOCUT OMpefjesieHne 0 BO-
306HOB/IEHNY PacCMOTPeHUa fena no cywecTsy. Mocne oOKOHYaHWA paccMoTpe-
HWA fena No CylWecTBY cyfebHble NPeHUs MpoMCcXodsaT B 06Lem nopsgke
(cT. 191 I'OK).

Mocne okOHYaHWA CyfebHbIX NPEHNA 1 PenauK Cyh yAanseTca B coBelya-
TeNbHYI0 KOMHATYy NS BbIHECEHUA pelwleHns. Bo BpemMsa coBewlaHWs W BblHECE-
HWA peLleHns B COBeLaTeNlbHOW KOMHATe MOTyT HaXOAWUTLCS AU CYAbW, BXO-
fAuine B cOCTaB cyfa HO AaHHoOMYy feny. CyAbW He MOryT pasrnawlarb CyxXx/je-
HWS, UMEeBLUME MeCTO BO BPeMs COBeLLaHusa (TaliHa COBelaHus cygeil aBnsetcs
npoueccyanbHOW rapaHTueil NMpuMHLMNA HE3aBUCMMOCTM Cyfell U NOSYUNHEHUA
UX TONbKO (hefepanbHOMY 3aKOHOAATENbCTBY).

Mpu NpUHATAW peleHmns Cy[ OueHVBaeT AoKasaTeNbCTBa, ONpefenseT, Ka-
Kne 06CTOATENbCTBA, UMEIOLLME 3HAYEHWEe A/19 PACCMOTPEHUA fiena, ycTaHoBe-
Hbl U Kakue 06CTOATENbCTBA He YCTaHOB/IEHbI, KaKOBbl MPaBOOTHOLIEHWS CTO-
POH, Kakoi 3aKOH [O/KeH 6blTb NMPUMEHEH MO AaHHOMY Aefy W NOANEeXUT Nn
nck ygosnetsopeHuto (ct. 196 I'MK).

Mpoueaypa NPUHATUS pelleHns LOBOJIbLHO Nogpo6Ho onpegeneHa B MK
P®. B cnyvae KonnernanbHoro paccMOTpeHWs fena pelleHne BbIHOCMTCA
no 60nbLWMHCTBY ronocos. MNpeacesaTenscTBYOWMIA 061afaeT NpaBoOM 04HOMO
ronoca. CyfApbs, He COrNacHbll C BbIHOCUMbIM pELUEHWEM, BMpaBe W3N0XUTb
CBOe 0C060€e MHeHMWe, HO peLleHre NOLNUCHIBAETCA BCEMU CYAbAMMU.

PelueHue BbIHOCUTCA HEMe[1eHHO noc/ie pa3bupartenncTea fena v usnara-
eTca B MUCbMEHHOI hopme.

CocTaBneHne MOTMBUMPOBAHHOIO PELLEHUA CY[a MOXET 6bITb OT/MIOXKEHO Ha
CPOK He 6onee 4yeM NATb [HEN CO AHA OKOHYaHWA pa3bupaTenbcTBa fena, HO
Pe30/I0TUBHYHO YaCTb pelleHuns cyf [O/MKEH 06bABUTL B TOM Xe cyfebHOM 3a-
ceflaHnn, B KOTOPOM 3aKOHUMIOCH pa3bupatenscTBo fAena. O6bsABNeHHas peso-
NIOTUBHAA YacTb pelleHns cyda AoMXHa ObiTb nognucaHa BCEMW CYAbAMU U
npuoblyeHa K geny.
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PelleHune ornawaeTca YyCTHO M OTKPbITO, faXe ec/in npouecc 6bin 3aKpbl-
TbiM. Oco60e MHeHue He ornawaetcs. MNpu ornaweHnn cyfebHOro pelueHns
pasbsAcHsAeTCA MOPAOK ero o6anosaHus.

Mo obwemy npasuay paccCMOTpeHWe fefa 3aKaHUYMBaeTCs BbIHECEHWEM
peleHuns, KOTOpoe pa3peLlaeT geno no cywectsy. OfHaKO NMpu HanIu4yum onpe-
[leNleHHbIX B 3aKOHE OCHOBaHW BO3MOXHO OKOHYaHWe rpaXAaHCKOro fena
6e3 BblHECEHUA pelleHuns. Bbigensercs fBe (POPMbl OKOHYAHWA TPaXAaHCKOro
fena 6e3 BbIHECEHUA pelleHns:

1) npekpalleHne NPon3BOLCTBA N0 Aeny;

2) ocTaB/ieHWe 3a9BNeHNS 6e3 pacCMOTPeHMA.

Ha3BaHHble ()OpMbl OKOHYaHWUSA NPOU3BOACTBA MO feny 6e3 BbIHECEHUA
peleHns OTAMYaOTCA OCHOBAHMAMM U NpoLeccyanbHbIMU NOCNeACTBUAMMN,

MpekpaleHre NpPon3BOACTBA MO [Ny BO3MOXHO MO OCHOBaHWAM, KOTO-
pble CBUAETENbCTBYIOT NM60 06 OTCYTCTBMM Y fiMLa npaBa Ha MpeAbasieHune
ncKa (eCNN OHW BLIABNAAOTCA NPU NPUHATUN UCKOBOTO 3afBNEHUA, CYAbS LON-
XEH 0TKa3aTb B MPUHATUMN 3asBNeHNs), NNBO ABNAIOTCA NMOCNEACTBUAMU COBep-
LEHNA CTOPOHaMu pacrnopsguTeNbHbIX AelicTBMIA (0TKa3 OT MCKa, MMPOBOe CO-
rnawexve). NepeyeHb OCHOBAHWI AN MpeKpalieHWs NPOM3BOACTBA NO feny
ABnseTca ucyepnoiaowmm (ct. 220 MK PO).

MpoueccyanbHbIM NOCMEACTBMEM MpPEKpaLLeHUs Mpou3BoACTBA NO Aeny
ABNIAETCA TO, YTO BTOPUYHOe obpalleHune B Cy[ N0 CNOPY MeXay Temu e CTo-
poHaMu, 0 TOM >Xe NpeAMeTe 1 Mo TeM XXe OCHOBaHUAM He A0NYyCKaeTCs.

OcHOBaHMA OCTaBfeHUA 3asaBfeHUs 6e3 pacCMOTPEHUSA NpefyCMOTPEHbI
CT. 222 MK 1 MoryT 6bITb NOApa3feNneHbl Ha TP TPYNMbl: OCTaBleHne 3asBfe-
HUA 6e3 pacCMOTPeHUA B CBA3WU C HECOONI0fEeHMEM MCTLOM (3aaBMUTENem) no-
psagka npeabsaBneHus 3aasneHns (a63. 2-5 cT. 222 I'MK); octaBneHne 3asaBneHus
6e3 pacCMOTPEHMA MO NMPUUYNHE HEABKM CTOPOH (ab3. 6, 7 cT. 222 INMK); 06bek-
TWBHAA HEBO3MOXHOCTb PACCMOTPEHMUSA Jena.

Mpwn Hanuuun ocHOBaHWIA cyg (CyAbs) BbIHOCUT onpejenieHne 06 ocTase-
HUW 3asaBneHnsa 6e3 pacCMOTPeHUsA, B KOTOPOM YKa3blBaeT, KaK yCTpPaHUTb 006-
CTOATENbCTBA, MPUBELLINE K OCTaBNEHUIO 3asBieHNsA 6e3 pacCMOTPeHUS.

Mocne ycTpaHeHWs NPensTCTBUIA ANA PAaCCMOTPEHUA fena 3aMHTepecoBaH-
Hoe 1o obpalyaeTcs ¢ 3aaB/eHNeM B Cy[, B 06LLeM rnopsagke.

OnpepieneHve 06 ocTaBneHUN 3asaBneHUs 6e3 pacCMOTPEHUA MOXeT 6blTb
06>anoBaHoO NyTeM NOLAYMN YACTHOW >Kanobbl.

B xoge Kaxgoro cyfe6HOro sacefaHvsa cyfa nepBoil MHCTAHLUK, a TaKxXe
NPy COBEPLUEHWUMN OTAENbHbIX MPOLECccCyanbHbIX AEWCTBMIA COCTaBnseTca Mpo-
Tokon (CT. 228 MK P®).

MpoTokon cyfebHOro 3acefaHns ABNSeTCA OAHWUM M3 BaXXHENH3UX npoLec-
CyasibHbIX AOKYMEHTOB, o6nafatolwnx AoKa3aTenbCTBEHHbIM 3HayeHueMm. CTO
POHbI MOTYT MCMNO/b30BaTb NMPOTOKON ANA 060CHOBaHMA anenfALMOHHbIX, Kac-
CaLlMOHHbLIX Xanob n npoy. IMEHHO NO3TOMY Yy UL, YYacTBYHOLLNX B fiefie, eCTb
npaBO 3HAaKOMMWTbLCA C NPOTOKO/MIOM, X04aTaliCTBOBaTb O 3aHECEHWM B NPOTOKON
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06CTOATENBCTB, KOTOPblEe OHW CYMTAKOT CYLLECTBEHHbIMW AN Aena, NofaBaTb
3amMeyaHna Ha NPOTOKON.

MpoTokon BefeT cekpeTapb CyebHOro 3acefiaHuns, HO JINYHAA OTBETCTBEH-
HOCTb 3a MO/IHOE M 06BEKTMBHOE OTPa)XKeHMe B MPOTOKO/e 3acefaHns Xoja co-
ObITUIA NEXWUT HA NPeAceaaTenbCTBYOLWEM.

MpoToKoN JonXeH 6blTb M3rOTOBNEH W MoAnucaH npejcefaTensCTBYO-
WM U CEKPETApeM He MO3JHee YeM Yepe3 TPU AHA NoCne OKOHYaHuA cyfebHo-
ro 3acefiaHvs, NPOTOKON OTAENbHOrO MPOLECCYanbHOrO AeliCTBMA - He Mo3JHee
uem Ha CcnefytoLuii fleHb Nocne AHA ero COBEPLLEHUS.

B npotokone cyAebHOro 3acefjaHna [O/MKHbI COLEPXKaTbCA CBELEHUS, YKa-
3aHHbIEe B Y. 2 CT. 229 I'TXK. MepeyeHb 3TUX CBEAEHUI He ABNSETCS MCYepMbl-
BalOLLUM.

Nuua, yvacTsyllme B Jene, UX NpefCcTaBUTeNN Bnpase 3HAKOMUTHCA
C NPOTOKO/IOM ¥ B TeYeHWe NATW AHel CO fHA ero NognucaHWsa MOTyT MofaBaThb
MUCbMEHHbIE 3aMeYaHns Ha MPOTOKO/M C YKa3aHWEM [ONYLEeHHbIX B HEM Hemnpa-
BUNBLHOCTU U (MAKN) HENONHOTLI (CT. 231 - 232 I'MIK). 3ameyaHuns MOryT KacaTb-
€Sl BCEr0 NPOTOKONA UAW €ro OTAE/bHbIX MOMOXKEHWA.

3amMeyaHus Ha MPOTOKO/ paccmaTpuBaeT NOANMCABLUWIA ero cyfbsi - npeg-
cefiaTeNbCTBYIOLWMNIA B Cy4ebHOM 3aceflaHumn, KOTOpbIA B Clyyae cornacus C 3a-
MeYaHNAMU YA0CTOBEPAET UX NPaBUNbHOCTbL, & NPWU HECorfacum ¢ HUMU BbIHO-
CUT MOTUBMPOBAHHOEe onpepeneHne 06 MX NOAHOM WMAX YACTUYHOM OTKNOHe-
HWUK. 3aMmeyaHns NpuobLLa0TCA K eNly BO BCAKOM Cryyae.

TEMA 17.
MocTaHoOBNAEHUA cyada NepBOW UHCTAHUUN

CypebHoe pelleHMe - 3TO aKT Cyfa MepBOM WHCTaHUWW, KOTOPbIM Cyf
Ha OCHOBAHWW YCTAHOB/IEHHbIX B CyAe6HOM 3acefaHuUN OPUANYECKUX (HaKTOB
B COOTBETCTBUM C HOPMaMu MpoLeccyasbHOro U MaTtepuanbHOro npasa paspe-
laeT rpaKjaHCKoe [eno no CyLwecTsy, T. €. YL0BNeTBOPSET UCK, Xanoby, 3ass-
NeHWe NOMHOCTbIO WAW B OMNpeAeneHHOW YacTu WKW OTKasbiBaeT B UX yAOBIe-
TBOpPEHUNU.

[NaBHbI NpU3HaK CyfebHOro pelleHuns - paspelleHne MM fena no cyuie-
cTBy. [locTaHOBNeHMEe cyda NepBOW WHCTAHLUW WAW CY[bW, KOTOPbIMW fAeno
He paspeluaeTca NO CyLlecTBY, BbIHOCUTCA B (opme onpegeneHuin (ct. 224
I'MK). CogepXaHune 1 3Ha4YeHne cyaebHOro peLleHns NOHMMAKTCA M0-pasHOMY
B Hay4Ho nuTepaType. O606Was camble pasinyHble CYXAEHWS MO AaHHOMY
BOMPOCY, MOXHO CKa3aTb, YTO MNOHATUE Cy[eGHOro pelleHus pacKpbiBaeTcs
B PALE ero CyLWeCcTBEHHbIX NPU3HAKOB, B3ATbIX B COBOKYMHOCTHU.

CygebHoe peLueHue:

1) 3TO aKT opraHa cyAe6HOIi BNacTu, 3aHWMaloLLLero caMocToATeIbHOE Me-
CTO B CUCTEME roCcyiapCTBEHHbIX OPraHos;
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2) 3TO NpaBOMNPMMEHUTENbHBIN aKT, cofepXawmnit B cebe 04HOBPEMEHHO
npukas n noaTeepxaeHue. Mprkas B cyge6bHOM peLleHWn NPOSBASeTCA BO Bfa-
CTHOM XapaKTepe pelleHuns cyfa, a MoATBEPXKAEHWEe - B TOM, YTO CY[ yCTpaHaeT
crnop O npaBe, KOHCTATUpPys HanuMuuMe MaTepuanbHO-MPaBOBbIX OTHOLUEHWUNA,
CYyb6bEKTMBHbIX NpaB U 0653aHHOCTEN.

HeKkoTopble aBTOpbl OTMeYaloT, YTO CyflebHOe pelleHue Kak rnpasonpume-
HWUTENbHbIA aKT BbICTYNaeT B KayecTBe akTa MHAWBMAYanbHOro NMOAHOPMAaTMUB-
HOro perynmpoBsaHus. B 3ToMm cmbice cyae6HOe pelleHue, Tak Xe, Kak 1 no6oi
WHOI NpaBONPYMEHNTENbHbIW aKT, BbICTYNaeT B Ka4eCTBE HOPUAMYECKOro (akTa
maTepuanbHOro v NpoueccyasbHOro npasa, BXOAA 3/1EMEHTOM B MHOMOYMNCNEH-
Hble (PaKTUYecKue cocTasbl;

3) 3TO aKT 3aWMTbl CYyObEKTUBHBIX MPaB M MHTEPECOB FPaXjaH W OpraHu -
3aunii;

4) 310 npoueccyanbHblil aKT —f0KYMEHT, MOCKO/IbKY CyAebHOe pelleHue
BbIHOCUTCA B OMpefeneHHOW (opme W B ONpPeAe/ieHHOM 3aKOHOM Mopsgke u
[0OMKHO UMETb YKa3aHHbIe B 3aKOHe COoflepXXaHne n PEKBU3UTHI.

3HayeHue cyfe6HOro pewweHns 3akKnyaeTcs B OCHOBHOM B ChefytoLLeMm.
OHo, BO-NepBbIX, NpeKpaliaer cnop 0 npase BBUAY ero pacCMOTPEHWUA MO Cy-
LLecTBY 1 3aBepluaeT CyfONpPoOM3BOACTBO MO feny. Bo-BTOpbIX, BOCCTaHaB/MBa-
€T 3aKOHHOCTb, HapYyLIEHHY OLHOW M3 CTOPOH, YNOpSAOYMBaeT U BHOCUT CTa-
O6MNbHOCTL B OTHOLIEHMA TpaXAaHCKoro obopoTa. B-TpeTbux, ocyuiecTBiseT
npodunakTnyeckme PyHKLUN NpaBocyus.

CypebHoe pelleHMe Kak MpPaBOMNPUMEHUTENbHbIA aKT JOMIKHO COOTBETCT-
BOBaTb OMnpejefieHHbIM Tpe6oBaHMAM, yKa3aHHbIM B 3akoHe. [laHHble TpeboBa-
HUA POPMYNNPYIOTCS B 3aKOHE W BbIBOAATCA W3 CYLWHOCTU CyAe6HOro peleHus.
Hanbonee o6wue TpeboBaHUs K cyfebHOMY pelleHWO onpeaeneHbl cT. 195
MK, a »MeHHO TpeboBaHMA 3aKOHHOCTU 1 060CHOBAHHOCTH.

3aKOHHOCTb - 3TO COOTBETCTBME CYAeOHOro peleHns Tpe6oBaHNAM HOPM
maTepuasbHOro 1 NpoLeccyanbHOro npasa. PelleHne ABNAETCA 3aKOHHbLIM, ecnun
OHO BbIHECEHO B CTPOrOM COOTBETCTBUM C NOAMEXALMMWU NPUMEHEHWNIO MO geny
HOpMaMn MaTepuanbHOro mpasa M NpWM TOYHOM COGMKOA4EHUM HOPM npoLeccy-
anbHOro npasa.

O60CHOBAHHOCTb - 3TO MOAKPENNIEHHOCTb pPelleHns [oKa3aTenbCTBaMMU.
PeweHune ABnseTcqd 060CHOBAHHbIM, €C/IM B HEM W3MI0XKEHbI BCE MMelLine 3Ha-
YyeHune Ana fena 06CTOATENbCTBA, BCECTOPOHHE U MOMHO BbICHEHHbIE B Cyfeh-
HOM 3acefjaHUn, W MNpUBefieHbl JoKa3aTeNbCTBa B MOATBEPXK/EHWE BbIBOJOB
00 yCTaHOB/IEHHbIX 06CTOATENLCTBAX fiena, npasax u 0643aHHOCTAX CTOPOH.

WHbiMK cnoBamu, 060CHOBaHHOCTb CyAe6HOr0 peLleHns 3aKyaeTcs B:

1) npaBuNbHOM OMpefeneHNn BceX 0OCTOATENbCTB, MMELWMX 3HAYeHMe
ona fena;

2) [,OKA3aHHOCTM 3TUX 06CTOATENbCTB;

3) coOTBETCTBUY BbIBOAOB Cy/a YCTAHOB/IEHHBIM 06CTOATENLCTBAM.

MOXHO BblfienUTb U pyrue TpeboBaHUsA K CyAebHOMY pelweHuto. B ux
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yucne  onpefeneHHocTb, 6e3yCnoBHOCTb, MOMAHOTA, COOTBETCTBYIOLLAA MpPO-
LieccyanbHaa opma.

OnpeAeneHHOCTb - 3TO ONpPeAeneHHbI 1 YeTKMIA OTBET CyAa Ha CMOpHOe
Tpe6oBaHue. CyfebHOe pelleHne JO/MKHO He TO/IbKO OnpejennTb npasa u 064-
3aHHOCTW CTOPOH W AAPYTUX 3aMHTEPECOBAHHbIX NNL, HO W YeTKO yKa3aTb Ha WC-
TpebyeMyi CymMy, UMYLLECTBO, CPOKW W COAepxaHue [eicTBWiA, KOTOpble
[LOMKEH COBEPLUNTL AOMKHUK.

Be3ycnoBHOCTb - 3TO He3aBMCUMMOCTbL pelleHus BOrMpoca O 3alyuTe npasa
WUNN MHTepeca OT HACTYMNEHUS Kakoro-nnbo ycnosus. HeaonycTuMo BblHece-
HWe peLleHuns, UCNOJIHEHWE KOTOPOro 6yaeT 3aBWCeTb OT HACTYM/IEHUA WU He
HaCTYMN/eHUs1 KaKoro-nnmo6o AeicTBMSA UK COObITUS.

Cnepytowee Tpe6oBaHne K cyfie6HOMY pelleHuto - nofHoTa. B peweHun
[LO/MKHbI 6bITb flaHbl OTBETbI Ha BCe BOMPOCbI, OHO AO/MKHO OblTb BbIHECEHO
no Bcem Tpeb60oBaHMAM, 3afBNEHHbIM UCTLOM. ECinM OTBETUMK 3aABNAN BCTpeu-
HbIA UCK, NPefbABNANNCL TPeOOBaHNA TPETbUX UL, C CAMOCTOSATENbHbIMU Tpe-
60BaHMAMU, TO CY[, AO/IKEH MOCTAHOBUTL PeLLeHNe MO KaXLoMY TpeboBaHuo.

MpoueccyanbHyto hopmy Kak TpeboBaHUe K Cyfe6HOMY peLleHnto MOXHO
NOHMMaTb B ABYX acnekTax:

1) npoueccyanbHas opma c TOUYKM 3peHns co6M0AeHNs NopsaAKa BblHECe-
HWSA cyAebHOro pelweHUs - B COBELLaTeNIbHOW KOMHaTe, N0 BOMbLIUHCTBY rono-
COB, TaliHa COBellaHWA cyaen n ap.;

2) npoueccyanbHas (opma C TOYKU 3peHUs TpeboBaHWUA K cyfebHoOMY pe-
WeHNo Kak [OoKYMeHTYy. CynebHOe pelueHue [O/DKHO COAepXKaTb OMpefeneH-
Hble PeKBWU3UTbI, B OCHOBHOM YKa3aHHble B CT. 197 n 198 I'TIK P®.

3aKOHOM YCTaHOBJ/IEHbI CNlyYau, KOrja CyA, BbIHECLIWIA pelleHne, Bnpase
CaMOCTOATENIbHO UCNPaBUTb €ro HefoCTaTKU:

1) ncnpaBneHne ONUCOK U ABHbIX apuiMeTUyeckmx owmnbok (ct. 200 IM'MK);

2) pononHuTensHoe peweHue (cT. 201 M1K);

3) pasbsicHeHue peweHus (cT. 202 I'MK).

OnpefeneHne 3aKOHHOI CUbl CyAe6HOr0 pelleHns gaHo B cT. 13 n 208
IMK. Bonee TouyHasa ¢opmynmpoBka gaetca B M. 1 cT. 6 3akoHa «O cyne6Hol
cucteme Poccuiickoii ®efepaymn», cOrnacHO KOTOPOMY BCTYMMBLUME B 3aKOH-
HYI0 CUNy NOCTaHOBNEHNSA (hefepasibHbIX CYA0B, MUPOBLIX Cyfei 1 CyaoB Cybb-
eKToB P® aBnstoTCA 06A3aTeNbHbIMK ANs BceX 6e3 NCKNIOYEHNA OpraHoB rocy-
[apCTBEHHO BNacTu, OpPraHOB MECTHOFO CaMOyMpaBfieHWUs, O06LLeCTBEHHbIX
06befMHeHNI, AO/MKHOCTHbIX NnL, APYTUX QU3NYECKUX U OPULNYECKUX UL, U
NnoAnexar HeYKOCHUTebHOMY UCMOMHEHNIO Ha BCeil TeppuTopun PO,

MOMEeHT BCTYNNeHWs pelleHns cyfa B 3aKOHHYIO cuny onpefeneH B cT. 209
IMK. PeweHne cyfa BCTyNaeT B 3aKOHHYIO CU/TY MO UCTEYEHUWN CPOKa Ha anensis-
LIMOHHOE WUNN KaccauMoHHOe 06anoBaHune, ecny 0HO He 6bIno 06XkanosaHo. B cny-
yae nojayn CoOTBETCTBEHHO anenALMOHHON UM KacCaLMOHHOW Xanobbl pelleHne
MWPOBOrO Cyfibl UKW pelleHne hefepanbHOro cyfa, eCnv OHN He 6biN OTMEHEHDI,
BCTYMNalOT B 32aKOHHYIO CWJTy MOC/E PACCMOTPEHUA fieNa BbILLIECTOALMUM CYAOM.
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Mo peweHnto cyda, ewe He BCTYNMBLUEMY B 3aKOHHYIK CUy, HacTynaet
pA4 NpaBoBbIX NOCNEACTBUIA:

1) cyq, NPUHABLUWUIA ero, He BNPaBe €ro OTMEHWUTb WUAWN U3MEHUTb;

2) yyacTHMKM npouecca BnpaBe ero 06xanoBaTb B anefnsauMoOHHOM UAn
KaccalunOoHHOM NOpPSAKE;

3) B pAfe cnyyaeB Takoe peLleHue, He BCTYMUBLLEE B 3aKOHHYO CUly, MO-
XeT 6bITb UCMOSTHEHO.

PelweHne cypa, BCTynuBlIee B 3aKOHHYIO Cuny, NpuobpeTaeT HOBble
CBOWCTBa:

1) o6weo6s3aTeNlbHOCTb: BCe NiMLA, TaK UM MHaye OKasaslUMecs B ciepe
LencTBus cyfebHOro peLeHns, JOMKHbI C HAM CYMTaTbCA. 3aKOHHas cuna cy-
Le6HOro peleHns umeeT CBOM 06BEKTUBHbIE U CYy6beKTUBHbIe npeaenbl. O6b-
eKTUBHbIe Mpejesbl 3aK/YaTCA B TOM, YTO NPaBOBOe AeiiCTBE BCTYNUBLLENO
B 3aKOHHYIO Culy Cyfie6HOro peLueHns pacrnpocTpaHseTcs Ha YCTaHOB/EHHbIe
CyAoM akTbl U MpaBooTHOWeHUA. Cy6beKTUBHbIE Mpefenbl AeACTBUA 3aKOH-
HOM CWAbl ONPeaensaloT KPYr 1L, Ha KOTOPbIX PacnpoCTpaHAeTCa 3aKOHHas Ccu-
na. K Mx uucny OTHOCATCH CTOPOHbI WM Apyrve nuua, yyacTBylowue B fene,
a TaKXXe NX MPaBOMNpPeeMHUKN;

2) HEOMpPOBEPXMMOCTb: peLleHWe He MOXeT 6biTb 06)kanoBaHoO W nepe-
CMOTPEHO B KacCauWOHHOM WM anennsauMoHHOM nopsgke. Bo3mMoxeH ero ne-
pecMoTp TONbKO B 0CO60OM - Haf30pPHOM - MPOM3BOLACTBE;

3) NCKNIOYNTENBHOCTb: MO BCTYMNEHUUN PELLUEHNS B 3aKOHHYIO CUy CTOPO-
Hbl W ApYrue Nuua, y4yacTBOBaBLUME B [efe, a TaKXKe WX NPaBONpPeeMHUKN He
MOTYT BHOBb 3as1B/IATb B Cy/e Te Xe CaMble UCKOBble TPeb0oBaHMUA U Ha TOM Xe
OCHOBaHWUK (TOXAECTBO UCKA);

4) nNpeluUNanbHOCTb: N0 BCTYMIEHWW PELUEHWS B 3aKOHHYH CWUAy CTO-
POHbI W Apyruve nuua, yyacTBoBaBlUME B fiefie, a TaKXKe UX NpaBonpeeMHUKU
He MOryT ocrnapuBaTb B ApYyrom fnpouecce yCTaHOB/IEHHbIe CYA0M (haKTbl 1 npa-
BOOTHOLLUEHUS;

5) ucnonHMMOCTb: 0653aHHblE CY6beKTbl, NepeyncneHHble B Pe300TUB-
HOM YacTu pelleHns, AO/MKHbI UCMOMHUTL COAEPXKalleecs B HEM NpeAnucaHue.
CBOICTBO MCMNOAHUMOCTW MpUcyLle BCEM CyAeOHbIM akTaM He3aBUCUMO OT BW-
[la CKa, No KOTOPOMY OHO 6bIN0 BbIHECEHO. BMecTe ¢ TEM pa3nnyarnTca Qopmsl
1 NOPAJO0K UCMOMHEHUS CYyfebHOro akTa.

PelleHne NpuBoAUTCA B UCMONHEHWE MOC/Ee BCTYMN/AEHUA €r0 B 3aKOHHYHO
cuny, KpOMe Cny4yaeB HEMe[/IeHHOro ucnonHeHusa. B page cnyvaes eue
He BCTYNMBLLEE B 3aKOHHYIO cuny cygebHoe peLueHne B CUy NPAMOro npeanu-
caHuA 3akoHa M6o onpegeneHns cyfa npuobpeTaeT faHHOe KauyeCTBO HeMep-
NEHHO Mocne ero NPOBO3rNaLleHus.

OcHoBaHuA ANA HeMeLNeHHOro WCMOoNHeHWa nojpasfensaTca Ha o6d3a-
TenbHble (CyfebHOe pelleHne 6e3yCNOBHO NOAMEXUT HEMEANEHHOMY MCMO/He-
HUIO) U (hakynbTaTUBHbIe (BONPOC O JOMNYLLEHWW HEMEA/IEHHOT0 WMCMONHEHMS

paspeLLaeTcs cyaom).
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HemefneHHOMY uCNOMHEHWIO B 006dA3aTeNbHOM MOPAAKe MoAfexar cne-
ayrouine pelweHus (ct. 211 IMK):

1) 0 B3bICKaHWUW a/IMMEHTOB;

2) 0 BbiniaTe paboTHUKY 3apaboTHOI NnaTbl B TeUYeHUe Tpex MecALes;

3) 0 BOCCTAaHOBNIEHUN Ha paboTe;

4) 0 BK/IIOYEHUN TpaxfaHuHa Pd B cnucok usbupaTenein, y4acTHUKOB pe-
thepeHayMma.

Cyfn MOXeT, HO He 0643aH Mo npocbbe ncTua 06paTUTL K HemMeLNeHHOMY
MCNONHEHWNIO peLLeHne, ecnu BCNeLCTBME 0COObIX 06CTOATENbCTB 3aMef/ieHune
€ro WUCMOJIHEHNA MOXXET NPWUBECTU K 3HAUYUTENIbHOMY YL epby AN B3blCKaTens
WM WUCMOMTHEHNE MOXET 0Ka3aTbCA HEeBO3MOXHbIM. Mpu AONYLIEHUN Hemepa-
NEHHOTO UCMOJSTHEHNA peLLeHmns CyL MOXeT noTpe6oBaTb OT MUCTLa obecneveHns
MOBOPOTa ero MCMOSHEHUS Ha Cnyvali OTMeHbl peweHus cyga. Bonpoc o He-
Mef,/IEHHOM WCMONHEHUN PELUEHUS MOXET ObITb PACCMOTPEH CYAlOM OAHOBpE-
MEHHO C npuHATMEM pelleHusa (cT. 212 TMK). B Takom cnydyae B3biCKaTenb
[JomKeH yb6eanTb Cyf B He06XOAMMOCTU HEMELNEHHOr0 WCMOMHEHWs, NpuBeas
[151 3TOr0 COOTBETCTBYIOLLME [OKA3aTeIbCTBA.

Bonpoc o gonyweHnn HemeANlEHHOTO WUCMNOMHEHUA peleHnsa cyjaa pas-
pewaetca B cyfebHOM 3acefaHuu. Jlnua, yyacTeylowme B Aene, u3sewwarTca
0 BpemMeHW 1 MecTe cyfebHOro 3acefiaHus, O4HAKO WX HeABKa He ABNsAeTCA
NPenAaTCTBMEM K pas3pelleHunto BOMpoca O HEMEeS/IeHHOM WCMONHEHUN pelle-
HUA cypa.

Ha onpegenexnvie cyfa 0 HEMEAJIEHHOM UCMOIHEHUMN PeLleHns MOXeT BbITb
nofaHa yacTHas xxanoba nogaya, KOTOpoi He MPMOCTaHABANBAET UCTOMHEHNE.

Takum 06pa3oM, UCMOMHUMOCTb ABMSETCA CBOMCTBOM He TONbKO TeX Cy-
[e6HbIX aKTOB, KOTOPbIE yXe BCTYNUIN B 3aKOHHYHO cuiy. MoryT UCNONHATLCA
N cyfiebHble peLlleHns, He BCTYNUBLLNE B 3aKOHHYIO cuny. BmecTe ¢ TeM Hemeg-
NEeHHOe WCMOMHeHMe Cy[eGHOro pelleHnss He O03HavaeT ero BCTYM/EHUA B 3a-
KOHHYO CWAYy, NOCKO/bKY OHO MOXET ObiTb 06)KanoBaHO B KaccauWOHHOM MO-
psgke. Mo3aTomy Npu 0TMeHe peLleHns B KaccauMOHHOM NopsAgKe NPou3BOAMTCA
NMOBOPOT UCMOJIHEHUA CYAeBHOT0 peLleHus.

TEMA 18.
CynebHble npunkasbl

Mo o6uwemy npaBuny Cyf BbIHOCUT pelleHne Nnocie pacCMOTPEHUs Aena no
CyliecTBy. BbIHeceHMt0 e cyfebHOro mpukasa npejLliecTByeT YNpOLieHHas
thopma cypebHoro pasbupartenscrtea. CyaebHbli npukas - cyfebHOe NMOCTaHOB-
NeHne, BbIHECEHHOE CYAbei efMHONNYHO Ha OCHOBAHWW 3asBfEHUS O B3blCKa-
HWN [eHEXHbIX CYMM Man 06 nctpeboBaHUM ABVMXKMMOIO MMYLLECTBA OT A0/K-
HVKa No Tpe6oBaHUAM, YCTaHOBIEHHbIM 32KOHOM.
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BeefeHne MHCTUTYTaA cyae6HOro npukasa no3BofseT pelwmnTb HEKOTOpble
npobnemsl, CyLLeCTBYIOLNE B FpaKAaHCKOM MpPoLecce: YCKOPUTbL paccMoTpe-
HVe CyfoM fAen, HocAwmx 6ecCrnopHbIii xapakTep, a CnefjoBaTeNbHO, YCKOPUTb
npoueaypy MCNOMHEHWA, pasrpy3nTb CyAbl OT fefl, KOTopble MOryT ObiTb pas-
pelleHbl B yNpoLeHHOM NPOu3BOACTBeE.

YepTbl cyiebHOro nprkasa:

1) nocTaHoOBNEHUe Cyfibl 06M1afaeT CUNON UCMONHUTENBHOTO AOKYMEHTA,;

2) cyfebHbIn NpuKas BbIHOCMTCA 6e3 pacCMOTPEHUA fiena no CyLWecTBy;

3) CTOPOHbLI B NMPUKa3HOM MPOU3BOACTBE HA3bIBAKOTCA 3a9BUTENb U [OMKHUK;

4) cypebHbIli NpUKa3 BbIHOCUTCA Ha OCHOBE MUCbMEHHbIX, BELLeCTBEHHbIX
[l0Ka3aTeNbCTB, CyA He uCCnefyeT CBUAeETe/NbCKMe MOKa3aHUA W 3aKniveHus
aKcrnepTa,;

5) cyAebHbI MprKas BbIHOCUTCA TOMbKO MO OCHOBAHMAM, YKa3aHHbIM
B 3aKOHE;

6) cyfebHbll NpuMKas BbIHOCUTCSH NO TpebOBaHWMAM, KOTOpble MOXHO Ha-
3BaTb 6eccnopHbIMM (Hanpumep, ecnn TpeboBaHWe KpeanTopa 0CHOBAHO Ha HO-
TapuanbHO YAOCTOBEPEHHON CHENKE).

Mpoueaypa Bbifa4y cyae6HOro nprkasa yperynuposaHa rnasoin 11 MK P®.

MepeueHb TpeboBaHWiA, NO KOTOPbIM BblfaeTcs cynebHbI npukas (CT. 122
MK), ABnseTca ucyepnbiBaroLLUM.

3asBneHune o Bblfaye cyfebHOro npukasa nogaetcs B Cy4 No obwmm npa-
BMNaM MOACYAHOCTW, B MMCbMEHHO hopme. B Hem [O/MKHO 6biTb YKasaHo (4. 2
cT. 124 I'MK);

- HavMeHOBaHWe Cyfa, B KOTOPbIA NoJaeTca 3asaBfEHNE;

- HavMeHOBaHWe B3bICKaTeNs, ero MecTo >XXWUTeNbCTBA UAW MECTO Hax0oX-

LeHuns;

- HavMeHOBaHMWe [O/MKHWKA, ero MecTo XXWUTENbCTBA U MECTO HaxOoXAeHus;

- TpeboBaHue 3aABMTeNS M 06CTOATENBLCTBA, HA KOTOPbIX OHO OCHOBAHO;

-LOKYMEHTbI, NOATBEPXAaloLMe 060CHOBAHHOCTb TPe6OBaHMS B3bICKATENS;

- MNepeyeHb NpunaraeMbiX OKYMEHTOB.

B cnyyae nctpe6oBaHMA [BMXMMOrO KMYLLECTBa B 3afB/EHWM [O/HKHA
ObITb YKa3aHa CTOMMOCTb 3TOr0 MMYLLECTBA.

K 3agBneHunto npunararoTca Konmm Bcex OKyMeHTOB N0 YNCNY JOMKHUKOB.

3asBfieHMe OMjayMBaeTCsi roCyapCTBEHHON NoWwWHOW B pasmepe 50%
CTaBKM, NCUNCNSEMOI MCXOAA N3 OCNapMBaeMoii CyMMbl B UICKOBOM MPOU3BOACTBE.

Cyfba OTKasbiBaeT B MPUHATUM 3aABNEeHNA O Bblgave cyfe6HOro npukasa
NpY HaM4YMM OCHOBAHWIA, NMPefyCMOTPEHHbIX 3aKOHOM AN 0TKas3a B NPUHATUM
UNn ONA BO3BPALLEHUSA WMCKOBOTO 3asB/ieHUs, a TakXe B CRefyroLlunx cnyyaax
(cT. 125 I'MK):

1) 3asBneHHoe TpeboBaHWe He MpefyCMOTPEHO MepeyHeM OCHOBaHMI Ans
Bblfayn cyfebHOro npukasa;

2) MeCTO XWTEeNbCTBA WM MECTO HaXOXAeHUsA [O/MKHWKA Haxo4WUTCA BHe
npesenos Poccuiickoin degepaunm;



3) He npefcTaBfeHbl AOKYMEHTbI, MOATBEPXAalOLWNe 3asBIeHHOe Tpe-
6oBaHue;

4) 13 3aABNeHNA U NpefCTaBEHHbIX JOKYMEHTOB yCMaTpUBaeTca Hanuyune
crnopa o npase;

5) 3asBNeHNe He OMAavYeHo rocyAapCTBEHHON NOLWMHONA.

O6 0TKase B MPUHATUU 3aABMEHNA CY[bA BbIHOCWUT ONpefeneHne, KOTopoe
MOXET B6bITb 06>anoBaHo. OTKa3 He NpensTCTBYeT 06palleHMI0 B CY[ B UCKO-
BOM MOpPSAKe.

CypnebHblii MpuKa3 Mo CyLecTBYy 3aABfeHHOro Tpe6oBaHWA BbIHOCUTCA
B TeYeHWe NATU AHel CO AHA NOCTYNNeHWUA 3asBfeHNs O BbIHECEHUMN Cyfe6HOro
npukasa B cyf, 6e3 cygebHoro pasbupartenbCcTBa v Bbl30Ba CTOPOH AN 3acny-
WKBaHMA NX 06bsACHeHU (cT. 126 T'TIK).

CygebHbIn MpuKas COCTOUT M3 BBOAHOW M Pe30NOTMBHOM YacTei (cT. 127
I'MK). B BBOAHOI YacTu cyaebHOro nprkasa ykasblBaeTcs:

1) Homep NpPOM3BOACTBA U JaTa BbIHECEHUS NPUKa3a;

2) HanMeHOBaHMe cyaa, haMmuams n UHULManbl Cyfiby, BbIHECLLErO MPUKas;

3) HaMMeHOBaHMWe, MECTO XXMTENbCTBA UM MECTO Hax0XAeHWs B3blCKaTeNs;

4) HanMeHOoBaHWe, MECTO XWUTENbCTBA UM MECTO HaxOXAeHUs AO/MKHNKA.

B pe3on0TMBHOW YacTu cyaebHOro npukasa ykasblBaeTcs:

1) 3aKOH, Ha OCHOBaHUWN KOTOPOTO Y0BNeTBOPEHO Tpe6oBaHue;

2) pasmep AeHeXHbIX CyMM, NOAnexalnx B3blICKaHUIO, Unn 0603HaveHmne
ABVMXKMMOTO UMYLLECTBA, NOANeXaliero ucTpeboBaHWIO, C yKa3aHWem ero
CTOMMOCTH;

3) pa3mep HeycTOWKM, eCin ee B3bICKaHWe NpeayCcMOTPeHO (efepasbHbiM
3aKOHOM W/IM [OTOBOPOM, a TaK)Xe pasmep NeHei, ecnu TakoBble NpUYnNTaOTCS;

4) cymma rocyfapCcTBeHHON MOLAMHBI, MOANeXallas B3bICKaHWIO C AOMXK-
HWMKa B NOMb3Y B3bICKATENS UM B LOXOL COOTBETCTBYIOLLEro GroxeTa.

MpUMeHNTENBHO K OTAeNbHbIM TpeboBaHWAM, N0 KOTOPbIM BbIHOCUTCA CY-
Le6HbI NprKas, MOryT ObITb YCTAHOBMEHbI AOMOIHUTENbHbLIE MNONOXeHUA (Ha-
npumep, B cyAe6HOM npukase 0O B3bICKAHUWM aIMMEHTOB Ha HecoBepLleHHONeT-
HUX AeTell yKasblBalOTCH fata U MecTo POXKAeHWUs AO/MKHUKA, MecTo ero pa6o-
Thbl, UMS U JaTa POXAEHUA KaxXAoro pebeHka, Ha CoAep>kaHue KOTOPbIX mpucy-
XAEHbl aNVMEHTbI, pasMep MnaTexel, B3biCKaHNE eXeMeCAYHO C AO/DKHUKA U
CPOK WX B3bICKaHNA).

3aKOHOM YCTaHOB/EH MOPSAAOK OTMEHbI CyAe6HOro npuKasa - CyAba oTMme-
HAeT cyAebHbIli NpuKas, eciin OT AO/DKHUKA B YCTAHOB/IEHHbI CPOK MOCTYNAT
BO3PaXXEHMS OTHOCWUTENIbHO ero WUCMofiHeHus. B cnydvae oTMeHbl cyge6HOro
npuKasa CyAbs LO/KEH Pa3bACHUTb B3bICKaTEN B OnpefeneHun 06 OTMeHe,
4TO 3asBNeHHOe TpeboBaHWe UM MOXeT 6bITb MPeLbABEHO B MOPAAKE UCKOBOTO
nponssogcTea. Konuu onpefeneHns cyga o6 oTMeHe cyfebHOro npukasa Ha-
MpaBAAOTCA CTOPOHAM He M03AHee Tpex [Hei nocfe [HA ero BblHECEHWA
(ct. 129 I'MIK).
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Ecnn B ycTaHOBMEHHbIN CPOK OT AO/MKHUKA He NOCTYMAT B Cy[ BO3paxke-
HWA, Cyfbs BblAaeT B3biCKATEND BTOPOW 3K3eMNAAp CyfebHOro npukasa, 3aBe-
PeHHbIVi Tep60BOA neyaTblo Ccyda, AN NPeAbABAEHWA €ro K WCMNOAHEHWIO.
Mo npocbbe B3bickaTens cyfebHbIi NpMkas MOXeT 6bITb HanpaBneH Cy[oM ANs
ncnonHeHusa cynebHomy npuctasy-ucnonHutento (cr. 130 MMK).

TEMA 19.
3ao4HOe NpPou3BO/ACTBO

3a0YHbIM Ha3blBAeTCs 06bIYHOE NCKOBOE MPOWU3BOACTBO, B KOTOPOM Cyfe6-
Hoe 3acefaHne NPOBOAMTCA B OTCYTCTBUM OTBETUMKA, HE SBUBLUErOCS MO BbI30-
BY Cyfa B cyAebHOe 3acefaHue.

YcnoBus paccMoTpeHUs fiena B Nopsiike 3a04HOI0 NPOM3BOACTBA:

1) HesiBKa B cyfie6HOe 3acefaHWe OTBETYMKA. ECiM B fene yyacTBYHOT He-
CKO/MIbKO OTBETYMKOB, TO BbIHECEHME 3a0YHOr0 PELIEHUs AOMYCKaeTcs Npu He-
fIBKe B cyiebHOe 3acefjaHne BCeX He SBUBLUUXCS OTBETYMKOB;

2) Hafnexaliee M3BELLEHNe OTBETYMKA O BPEMEHU U MecTe cyfe6HOro 3a-
ceflaHunsl, 0 YeM JO/MKHbI MMETbCA A0Ka3aTeNbCTBa B feNe;.

3) HecoobLeHMe OTBETUYMKOM 06 YBaXKWUTENbHbIX MPUYMHAX HESBKM W OT-
CYTCTBME ero nNpocb6bl 0 pacCCMOTPEHWY AeNa B €ro OTCYTCTBUE;

4) 0TCYTCTBME BO3PAXEHMWI NCTLA NPOTUB BbIHECEHWUS 3a04YHOT0 PELLEHUS.
Ecnu sBuBliniica B cyne6HOe 3acefjaHne UCTel, He CornaceH Ha pacCcMOTpeHue
fiena B Nopsjke 3a0MHOro MPOW3BOACTBA B OTCYTCTBME OTBETUMKA, Cyd OTKNa-
[blBaeT pa3dbupaTeNbCTBO fAena W HanpaBnseT He SBMBLUEMYCS OTBETUMKY MO-
BTOPHOE M3BELLEHNE O BPEMEHW U MECTe HOBOTFO Cyfle6HOro 3acefaHus.

O paccMOTPeHMM aena B MOPsKe 3a04HOrO MPOM3BOACTBA CY[ BbIHOCUT
onpefgeneHue.

Mpwn paccMoTpeHuUn fena B NOPSAKe 3a04HOTO NPOM3BOACTBA CYf OrpaHu-
YymMBaeTCs MccnefoBaHUEM [A0Ka3aTeNbCTB, MPeACTaBAEHHbIX CTOPOHaAMW, Y4u-
TbiBaeT MX AOBOAbI W XOfaTaicTBa WU BbIHOCMT pelleHKe, KOTOPOe MMeHyeTcs
3a04HbIM. Camo no cebe OTCyTCTBME OTBETUYMKA B Cyfe6HOM 3acefaHUn W He-
BO3MOXHOCTb B CBSI3W C 3TUM A8 Cyfa 3acnyLwatb ero 06bsSCHeHNUs He 03Hava-
€T, UTO UCK ByAeT ya0BNEeTBOPEH B 06beMe TpeboBaHUA ucTua. VicTel B Nto6om
cnyyae 06s3aH joKazaTb CBOM TPe6OBaHMA MO O6WMM NpaBunam A0KasblBaHWS,
noaTomy UcK 6yfeT yA0BNETBOPEH TOMbKO B JOKa3aHHbIX UM Npefenax.

MockonbKy B CyAe6HOM 3acefjaHuu He MPUCYTCTBYET OTBETYMK, TO Mpwu
paccMOTpeHWK fena B NOpsfKe 3a04HOr0 MPOW3BOACTBA He MOTYT ObiTb U3Me-
HeHbl OCHOBaHWe WK MpefMeT UCKa UK YBENIMYEH pasMep MCKOBbIX TpeboBa-
HUiA. Ecnn ncTey nogaeT 3asBeHUe, Hanpumep, 06 yBeNn4eHUn pasmepa UCKo-
BbIX TPeBOBaHWiA, TO B 3TOM C/y4yae [eN0 MOXET 6blTb pacCCMOTPEHO B paMKax
06bIYHOTO MCKOBOIO MPOM3BOACTBA.
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Cofiep>xaHne 3a04HOr0 peLleHns onpegenseTcs o6WMUMK npasuaammn rpa-
XAAHCKOro npoueccyanbHoro 3akoHogatensctsa (cT. 198 IMK). Mpu 3tom
B PE30/II0TUBHOM YacT 3a04HOTO PELUEHUA LOMKHbI ObITb YKa3aHbl CPOK U NO-
pAfOK nofauu 3asBneHns 06 oTMeHe 3TOro peleHus. CTOpOHe, He ABUBLLEICS
B cyfe6HOe 3aceflaHne, KOMMUA 3a04HOTO PELLEHUNS BbICbINAETCA He NO3fHee Tpex
[Hei co [iHA ero BbIHECEHWA C YBELOM/IEHWEM O BPYyYEHUMW.

B 3aKOHHYI Cu/ly 3a04HOe pelleHWe BCTynaetT Mo OOWWM npasuiam:
Mo UCTEYEHUM CPOKa Ha anennAauMOHHOE WM KaccaLuuoHHOe 06)anoBaHue.
BMmecTe ¢ TeM B CBA3U C BO3MOXHOCTbIO MOfayn OTBETYMKOM 3asAB/ieHUs 06 OT-
MeHe 3a04HOr0 PELIeHUs B TEYEHWE CEMU [Hei CO AHA BpYYeHWs eMy Konuwu
3TOr0 peleHns CPOKW Ha anennfuMoHHOE WM KaccauMoHHOe o6XanosaHue
(10 gHelt) ncumcnaoTca NO OKOHYaHWM CpPOKa Ha Nojadvy OTBETUYMKOM 3asBne-
HuUA 06 OTMeHe 3a04HOro pelleHus. Ecnu Takoe 3asBneHWe OTBETYUMKOM OblfIo
nojaHo, To 3a04HOe pelleHre BCTYNaeT B 3aKOHHYIO CUTY MO UCTEYEHUN AecAaTu
[Hei mocne BbIHECEHWA OMpefeneHnsa cyga 06 oTkase B YOBETBOPEHUN 3TOrO
3aABMeHNS.

B CcBA3K C BbIHECEHMEM 3a04HOr0 pelleHns 6e3 yyacTus OTBETHMKA 3aKOH
flaeT emMy AOMONHUTENbLHYIO MpoLeccyasibHy0 BO3MOXHOCTb 3alUTbl CBOUX WH-
TepecoB NyTeM NoJayn 3asBleHns 06 OTMeHe pelueHus. 3aaBieHne 06 OTMeHe
3204HOrO0 peLleHmns cyfa AO/MKHO CofepXKaTh:

1) HaMeHOBaHMe Cyfa, MPUHABLUETO 3a04HOE PeLleHue;

2) HaMMEHOBaHMe nua, NoLAlLLEr0 3asBNEHNE;

3) obcToATeNnbCTBA, CBMAELTENLCTBYIOWME 06 YBAXKUTENBHOCTU NPUYUH He-
ABKM OTBeTYMKA B CyfebHOe 3acefiaHne, 0 KOTOPbIX OH He MMen BO3MOXHOCTU
CBOEBPEMEHHO CO06OWMNTL Cydy, M A0Kas3aTenbCTBa, NOATBEPXAaloLWwmne 3T 06-
CTOATENIbCTBA, & TakXke 06CTOoATeNbCTBA U 40Ka3aTe/IbCTBa, KOTOPble MOTYT Mo-
B/INATbL Ha COJlePXXaHWe peLleHns cyaa;

4) npocbby nnua, NoAatoLLero 3asaBfeHue;

5) nepeyeHb NpunaraemMblX K 3asaBfeHU0 MaTepuanos.

3asBneHne 06 OTMEHe 3a04YHOr0 pelleHuns cyfa NOANUCLIBAETCA OTBETYU-
KOM WauW MpU Hannuyuy NOSIHOMOYMA ero npeAcTaBUTENeM W NpeacTaBfiseTca
B Cy[ C KOMWAMM, YMCNO KOTOPbLIX COOTBETCTBYET YMC/Y /WL, YHYACTBYHOLLNX
B gene. [laHHOe 3asB/eHNe roCY4apCTBEHHOM MOLIMHOM He OniaynBaeTcs.

Mocne NpuHATUA 3asBNeHWa Cyf W3BellaeT NuL, Y4acTBYIOLWMUX B fene,
0 BPEMEHUN U MecTe pacCMOTPeHUs 3asaBfeHns 06 OTMeHe 3a04YHOr0 peLleHus
cyfa, HanpasnaeT UM KOMWUW 3aABNEHUS U MpuUnaraeMbiX K HeMy maTepuanos.
3asBfieHne 06 OTMEHe 3a04HOr0 peLleHWs Cyfa paccmaTpusaeTcs Cy[oMm B Cy-
nebHom 3acefaHnmn B TeveHune 10 AHell co AHA ero noctynneHus B cya. Hesska
NNL, YyYacTBYIOLWMNX B efle U U3BELLEHHbIX O BPEMEHU 1 MecTe cyfebHOoro 3ace-
faHuns, He NPenATCTBYET PACCMOTPEHUIO 3aABNEHUA.

Mo pesynbTaTtam pacCMOTPeHWs 3asB/ieHUs 06 OTMEHe 3a04HOro peLleHus
Cy[, CBOMM OnpefieleHnem Brnpase:

- 0TKa3aTb B Y[0BNeTBOPEHWNW 3aAB/IEHUS;
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- OTMEHWTb 3a04HOE peLieHue 1 BO306HOBUTL pacCMOTPeHMe Aena no cy-
LLLEeCTBY B TOM )€ W/IM MHOM COCTaBe Cyfet.

3a0y4HOe pelieHne cyda NogieXxxuT oTMeHe, ecin Cyf YCTAaHOBUT, YTO He-
fiBKa 0TBETUMKA B cye6Hoe 3acefaHne Gbina Bbi3BaHA YBAXKUTENbHBIMU NPUYM-
HaMW, O KOTOPbLIX OH He MMen BO3MOXHOCTY CBOEBPEMEHHO COOGLMTL CYAy, U
Mpu 3TOM OTBETUMK CCbINAETCA HA 06CTOATENLCTBA U NPEACTaBAAET [0Ka3aTe b-
CTBa, KOTOPbIE MOrYT MOBANUATL HA COAEPXXaHUe PeLLleHns cyaa.

Mpn OTMEHe 3a04YHOrO pelleHus Ccyf BO30GHOBMSAET pacCMOTpeHUe fena
no cyuiecTsy. B cnydyae HesiBKM OTBETUMKA, M3BELLEHHOTO Hagnexawum o6pa-
30M 0 BPeMEHU U MecTe CyAeGHOro 3acefaHusi, NPUHATOe NPU HOBOM PaccMoT-
peHuu fena peweHne cyfa He GyAeT 3a04HbIM. OTBETUMK He BMpaBe MOBTOPHO
nojaTtb 3asBfieHMe O NMepecMoTpe 3TOr0 PeLleHWs B MOpPsAKe 3a04HOTo Npom3-
BOACTBA.

TEMA 20.
MponssoacTBo No aenawm,
BO3HMKaLWMM N3 NYBG/SINYHbIX NPaBOOTHOLWEHUN

CyuwHoCTb Ha3BaHWA faHHOro BMAa Cy40npon3BoACTBa COCTOUT B TOM, YTO
cyAbl B nopsagke, npegycmoTtpeHHoMm [TIK P®, paccmatpuBaloT M paspeLwlarot
He TONbKO Aena, BO3HMKaKoLWme U3 afMUHNCTPATUBHbIX MPaBOOTHOLIEHWI, HO U
[ena, BO3HUKaKOLWME U3 KOHCTUTYLMOHHbLIX, HaNOr0BbIX U APYrnX NnpasooTHO-
WeHNA (Kanobbl Ha AelCTBMA U36MpaTeNbHbIX KOMUCCWIA, HANOrOBbIX OPraHoB,
Ha 0TKa3 B perncrpalmm HegBMXUMOCTU U T.4.).

HasgaHuem 3TOro BuAa CYAONPOM3BOACTBA B 3aKOHE MOJYepKuBaeTcs,
C OfHOIi CTOPOHbI, NYBANYHbLIA XapakTep NPaBOOTHOLUEHWI, ABAAIOLWMNXCA 00b-
eKTOM CyAebHOro nccnefoBaHus, W, C 4pYroi - yuyacTue B rpaxAaHCKoM gene
HOCMTENA BMACTHbIX MOAHOMOYMIA (JOMKHOCTHOFO NMLUA, rOCyAapCTBEHHOro
CNy>Xalliero, opraHa o06LecTBeHHOro 06beaNHEHUA).

CyaebHbI NOpPSAOK PacCMOTPEHUS W paspelleHWs Aen, BO3HMKaoLWUX
13 Ny6ANYHbIX MPaBOOTHOLWEHWI, B HayYHbIX UCTOUYHMKAX Ha3blBAIOT «afMUHU-
CTPaTMBHOW OCTULMENY.

Mpo6nema cyLLecTBOBaHUA B POCCUICKOM FpaXk4aHCKOM MpoLecce «agmu-
HUCTPATUBHOI IOCTULMU» KaK BUAA CYyJONPOM3BOACTBA HapaLy C NCKOBbIM BCe-
raa 6uina fUCKYCCUOHHOM TEMOIA.

OfHMW yYeHble Nonaranun, YT0 HeT OCHOBaHMI AN OTrpaHnyeHnsa 3Toro Bu-
fia CyAonpon3BoAcTBa B OTAE/IbHOE OT WCKOBOrO, Aipyrve - HaobopoT, fOKa3bl-
Ba/M U [0Ka3bIBAOT, YTO ero HeobX0AUMMO COXPaHWUTb Kak creunuyeckunii Bug
NMpon3BOACTBA, HO B Npejenax efMHOro rpaxjaHcKoro rnpouecca.
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MoTpe6HOCTL OTANMYHOrO OT MCKOBOTO NMPaBOBOr0O perniameHTa Mo fenam,
BO3HMKAKOLWMNM M3 NYyOANYHbIX MPaBOOTHOLIEHWI, 06BACHAETCA TPagULMOHHO
HEeCKONbKMMM 06CTOATENbCTBAMMU:

1) HepaBHOMpPaBHbLIM MONOXEHNEM YYACTHUKOB (CTOPOH) B PErYNATUBHbIX
(KOHCTUTYLMOHHbLIX, aAMUHUCTPATUBHBLIX) U UHbIX NY6MUYHBIX NPaBOOTHOLLE-
HUAX;

2) cneunduueckon pyHKLMed cyaa Npyu pacCMOTPEHUN 3TUX fef, coCcToNA-
el He B pa3pelleHnmn crnopa O npase, KaK B MCKOBbIX Aefax, a B OCyLiecTBe-
HWM CcyfebHOro KOHTPONSA 3a 3aKOHHOCTbIO AeliCTBMIA OpraHoB rocyaapcTsa u
opraHv3auuii No OTHOLIEHUIO K FpaXjaHaM, a B OTAeNbHbIX CyYaax - U K Apy-
rmm cybbekTam npasa.

[o BBefeHusa B geiictere MK P® 2002 roga MHOrve aBTOpbl OTMEYanu,
4yTO MPW PacCMOTPEHUN U paspeLleHnn Aen, BO3HUKAaKLWMX U3 ny6anyHbIX npa-
BOOTHOLUEHWI, B CU/ly HEPaBHOMPABHOIO MONOXeHWS CYyO6beKTOB B aAMUHUCT-
PaTuBHbLIX U WHbIX NY6ANYHBIX MPAaBOOTHOLUEHWUAX HE MPUMEHUMbl HEKOTOPbIE
Kateropmm MCKOBOro NPOW3BOACTBA, & UMEHHO; MUPOBOE COrfalleHune, yBenmn-
YeHue WM yMeHblUeHne TpeboBaHuii; NCKIOYaeTCA BO3MOXHOCTb MpeabsaBe-
HWSA B KayecTBe cnocoba 3awnTbl BCTPEYHON XKanobbl, aHaNOrMYHON BCTPEYHO-
MY UCKY; YCWNeHa aKTMBHOCTb Cyja B COOMpaHuM f0Ka3aTeNbCTB U €r0 NHMLMa-
TvBa. B HacToslee Bpemsa B rnase 23 LU K P® ycrtaHoBMeHbl cneuuanbHble
npasuna (B LONOJIHEHWE K NpaBuiaM UCKOBOro NPOW3BOLCTBA) paspeLleHns aen
3TOoro Bupa.

My611MYHO-NPaBOBOIA XapakTep OTHOLIEHMWIA, Noanexalinx cygebHomy pac-
CMOTPEeHUI0, MOPOoXAaeT creynduKy npoLeccyanbHoro perynvposaHus nopag-
Ka pacCMOTPeHUs W paspelleHns e ykasaHHOro sufa Cyfonpoun3BoACTBa: 3Tu
[ilefla paccmMaTpuBarOTCA Ha OCHOBE NMPYMeHEeHUs HOPM MCKOBOrO MPOW3BOACTBA,
HO C y4yeTOM [eiACcTBMA crneunanbHbiX HOpM. O6Lme npasmia UCKOBOrO NPoOu3-
BOACTBA - MPUHLMMNbI, NUCbMeHHas Gopma 06palleHuns, nocTaguintHoe passuTue
npotecca, BO3MOXHOCTb 0Kas3aTbCA OT MPOAO/MKEHWUA Mpouecca U NpekpaTuTtb
NPON3BOACTBO MO fleNny - NPUMEHSAIOTCA MPU PACCMOTPEHUMN [ieN, BbITEKALLNX
13 Ny6ANYHbIX NPABOOTHOLLEHWA.

CornacHo c1. 245 TTIK P® cyp paccmatpuBaeT fefla, BO3HWKaloLme
13 Ny6ANYHBIX MPABOOTHOLUEHNIA:

1)no 3asBNeHUAM rpaxpaH, opraHusauuii, npokypopa 06 ocnapuBaHum
HOPMaTUBHbIX MPaBOBbLIX AKTOB MOMHOCTLIO WM B 4acTu, eCnu pacCMOTPEHUe
3TUX 3asaBfeHWU He OTHECEHO (efepanbHbiM 3aKOHOM K KOMMETEHUWUW WHbIX
Cyf0B;

2) No 3asBneHMAM 06 ocnapvBaHUWU pelleHuin u geincTBuin (6e3aeincTeus)
OpraHoB rocyfapCTBEHHOI BNacT, OPraHoB MeCTHOIO CamMOynpaB/eHuUs, fOMK-
HOCTHbIX UL, TOCYAapPCTBEHHbLIX U MYHULMUNANbHBIX CYXaLiunX;

3) no 3asBneHUAM 0 3awuTe M3bupaTesbHbIX Mpas WKW Npasa Ha y4yacTue
B pedpepeHaymMe rpaxgaH Pd;

4) Hble fena, BbiTeKarwlwme n3 Ny6nYHbIX MPaBOOTHOLIEHNIA.
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Mpn paccmMoTpeHUn 1 paspelleHnn yKasaHHbIX [en He MPUMEHAITCA npa-
BM/1a 0 3a04HOM npom3BoAacTBe. Cya MOXET Npu3HaTb 0653aTeNlbHOM ABKY B CY-
febHoe 3acefaHne NpefcTaBUTeNs oOpraHa rocyAapCTBeHHOW BnacTu, opraHa
MECTHOr0 CamoynpaBieHNs Uan AOMXHOCTHOrO finua.

Mpy paccMOTpPeHUU W paspelweHnun fgen, BO3HUKAOLWMUX W3 MYy6NNUYHbIX
NpaBOOTHOLEHWIA, CyA He CBA3aH A0OBOAaMW WM OCHOBAHWAMW 3asBfIEHHbIX Tpe-
60BaHuIiA.

Mpu paccMOTPEHMMN U pa3pelleHnn Ny6MyHO-NPaBoBbIX TPEO6OBAHUNA Cyf,
MOXeT ucTpeboBaTb [0KaszaTenbCTBa MO CBOEA MHWUMAaTWBE, a 06583aHHOCTb
no J0Ka3blBAHWIO BO3/1araeTcs Ha OpraH, NPUHABLUMIA HOPMATWUBHbIA NPaBOBOi
aKT, unn nuL, KoTopble MPUHANN OCMapuBaeMoe pelleHue, WK COBepllanm feii-
cTBME (gonycTunm 6esgeicTene).

CneuunduyHbl cybbeKTUBHbIE Mpefenibl 3aKOHHON cubl cyAe6HOro pelue-
HWA nocfie BCTYM/IEHNA B 3aKOHHYIKO CWUy pelleHusa cyaa no fAeny, BO3HWKalo-
LeMy 13 ny6anYHbIX NPaBOOTHOLIEHMIA, ycTaHOBMEHHbIe CT. 250 MK P®.

TEMA 21.
Oco60e Npon3BOACTBO

Ocoboe Npoun3BOACTBO ABMSETCA OLHUM W3 BUAOB FPaXKAaHCKOro Cyfonpo-
N3BOACTBA.

[na oco60ro Nnpon3BoACTBa XapakTepHo:

1) oTcyTCTBME MaTepuanbHO-NpaBoBOro crnopa. Ecnm npu nopgaye 3asBne-
HWUA UKW pacCMOTPeHUW fAena B Nopsgke ocoboro nNpousBoAcTBa yCcTaHaBINBa-
eTCca Hanuuue cnopa o npase, NOABEAOMCTBEHHOIO CyAy, Cyj4 OCTaBnseT 3asB/e-
HWe 6e3 pacCMOTPeHMs, PasbACHAET COOTBETCTBYIOLWMM nuUaM MNpaBo MNpeabs-
BUTb UCK B 06LLeM nopsagke. HEBO3MOXHOCTb paCCMOTPEHUA B NOpafKe 0cob0ro
NPOU3BOACTBA MCKOBbIX TpeboBaHWII 00yCMOBMEHA OTCYTCTBMEM WCKOBbLIX WH-
CTUTYTOB: NPWU3HAHMA W OTKasa OT WCKA, MMPOBOro cornalweHuns, obecneveHns
MCKa, BCTPEYHOr 0 1UCKa 1 Mpoy.;

2)cneumnuyeckas Uenb - 3aliMTa npaB NyTeM YCTaHOBNEHUA (AKTOB,
MMeKLWNX IpUaNYecKoe 3Ha4YeHMe, UM YTOUYHEHMe MPaBOro craTyca rpaxga-
HWHA, UMYLLECTBE;

3)oTCyTCTBME CTOPOH, NOCKOMbKY HET MaTepuanbHO-NPaBoBOro Cropa;

4)06A3aTeNIbHOE yyacTMe MO HEKOTOPbIM KaTeropusm fAen Npokypopa u
Cy6BEKTOB, BbICTYNAlOWMNX B 3aLUTY YYXKMX UHTEPeCOB B mopagke CT. 46, 47
rmk;

5)ycTaHOBNeHME Kpyra nul, KOTopble MOryT obpaliartbC B Cyf C 3asBne-
HVMeM 0 BO3OYyXAeHun fena 0ocoboro NponsBoACTBa;

6)oco6eHHOCTY NOACYAHOCTM Aen;

7)0CO6EHHOCTM PacCMOTPEHNA U paspelleHns CygoM Aen 0co60oro npowus-
BoAcTBa (rn. 27-38 IMK).
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Takum 06pa3om, 0co60e NPOU3BOACTBO -M3TO BUA FPaXAaHCKOro Cyfonpoms-
BOACTBA, HaLeNeHHbI/ Ha 3alMTy NpaB MyTeM YCTaHOBEHUS IOPUANYECKMX (DaKTOB,
MpaBOBOro cTaTyca FpaXaaH Wi NMyLLecTea

Bugbl gen oco6oro nponssopactea (cT. 262 I'MK):

1) 06 ycTaHOBNEHUM (PAKTOB, MMEIOLLNX HOPUANYECKOE 3HAYEHME;

2) 06 ycbiHOBNIEHMM (YA04epeHun) pebeHka;

3) 0 Npu3HaHMK rpaxjaHnHa 6e3BeCTHO OTCYTCTBYHOLWMUM Uan 06 06bAB-
NEHUN rpaxAaHnHa yMepLummM;

4) 06 orpaHU4YeHUN Leecnoco6HOCTM rpaxhaHWHa, 0 NMPU3HaHWK Fpaxja-
HWHa HeAeecnoco6HbIM, 06 OrpaHWYeHUN WM O NULLEHUN HECOBEPLUEHHONET-
Hero B Bo3pacTe OT 14 go 18 fieT nmpaBa caMOCTOSTE/IbHO pPacnopsXXaTbCs CBOU-
MW JoXogamu;

5) 06 06bABMEHUN HECOBEPLLUEHHOJNIETHET0 MOJMIHOCTLIO  1eeCnoCOBHbIM
(amaHcunauus);

6) 0 MPU3HAHWUW ABUXWMOW Bewn 6ecx03fMHON W MPU3HAHMK NpaBa My-
HULMUNAIbHON COGCTBEHHOCTMN Ha 6ECXO03AHYH HEABMKUMYIO BELb;

7) 0 BOCCTAHOB/MEHWM MpaB HO YTPa4YeHHbIM LEeHHbIM GyMaram Ha npefgbs-
BUTENA UM OPLEPHbIM LieHHbIM Bymaram (BbI3bIBHOE NPOV3BOACTBO);

8) 0 NpUHYAMTENbHOM rocnuTanm3auny rpaxgaHuHa B NCUXMaTPUYecKuin
CTaLMOHap U NPUHYAUTENbHOM NCUXUATPUUYECKOM OCBUAETENLCTBOBAHUM;

9) 0 BHECEHUWN WCMPABAEHUIA NN U3MEHEHWIA B 3aMUCU aKTOB FpaXKAaHCKO-
ro COCTOSIHUS;

10) No 3asBNEHNAM O COBEPLUEHHbIX HOTapuanbHbIX AeACTBUAX KM 06 OT-
Kase B UX COBEPLUEHUN;

11) no 3asBNEHUAM O BOCCTAHOB/IEHWUMN YTPAYEHHOrO CyAe6HOro NPoM3BOACTBA.

MepeyeHb Aen 0cob0ro MpouM3BOLCTBA He ABMAETCS McYepnbiBalOWmUM. de-
fepanbHbIMK 3aKOHaMW K pacCCMOTPEHUO B MopsKe 0co60ro nponsBogCcTBa Mo-
ryT 6bITb OTHECEHbI U Apyrue gena. B yactHocTu, K npegycmaTtpuBaeT Heymno-
MSHYTYI0 KaTeroputo fien - npu3HaHue rpaxaaHuHa AeecrnocobHbIM.

BoccTaHOBMIEHNE YTpayeHHOro cyfebHOro Npon3BOACTBa - 3TO HOBasA KaTe-
ropus fena ocoboro npounssoAcTBa. B paHee geiictBoBaBwem MK nopsgok Boc-
CTaHOB/IEHMS YTPayeHHOro npousBoacTBa onpegensanca MpunoxeHvem Ne 2
K MK PC®CP.

Cype6Hoe Npon3BOACTBO MOXET 6blTb YTPAYEHO NMOAHOCTHIO UAN YACTUYHO.
Mpun 3TOM peyb UAET TONbKO 06 OKOHYEHHbIX CyAe6GHbIX NMPOU3BOACTBAx, T. €.
TEM, MO KOTOPbIM MPUHATO pELUeHWe Cyfa WX BbIHECEHO OMpefieneHune o npe-
KpalleHnn cygebHoOro npoussofcTea no feny. MHbie cyfebHble Npou3BOACTBa
He MoAnexaT BOCCTaHOBMEHMH (CyfebHOe MpoM3BOACTBO, YTPayeHHOe O pac-
CMOTPEHMA fena no CyLWecTBy, He NOANEXUT BOCCTAHOBNEHMIO).

[leno o BOCCTAHOB/IEHUU YTpPayeHHOro Ccyfe6HOro Npon3BOACTBa BO30OYXa-
€TCA MO 3asB/IEHUAM NN, yYacTBYHOLWMNX B Aene (paHee [eACTBOBaBLUEE 3aKOHO-
[aTeNnbCTBO MO3BOJ/IAMO BOCCTaHaBAMBATb YTpayeHHOe cyaebHOe MpOU3BOACTBO
no MHULUMaTMBE CY[a).
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PaccMoTpeHune 3afBneHNs 0 BOCCTAHOB/IEHUWN YTpayeHHOro cyfe6Horo npo-
M3BOACTBA HE OrpaHMYMBAETCA CPOKOM ero xpaHeHus. OgHako B cnyvae obpalye-
HWA C 3adB/IEHMEM O BOCCTAHOB/IEHUWM YTpayeHHOro cypAebHOro npov3BoAcTBa
B LIENIAX €ro UCMOJSTHEHNA, eCnvi CPOK NPEAbABIEHNA UCNONHUTENBHOTO NINCTA K UC-
MOSIHEHWIO UCTEK W CYAOM He BOCCTaHAaB/IMBAETCA, CYA TakXe npekpaiiaeT npous-
BO/CTBO MO fiefly 0 BOCCTAHOB/IEHWUW YTPAYEHHOI0 Cyile6HOro Npon3BoACTBa.

MoAcyAHOCTb fefl 0 BOCCTaHOB/IEHUM YTpayeHHOro cyAe6Horo npon3soAcTea
onpefenseTca MecTOM HaxXOX[eHWA Cyfa, NPUHABLLEro pelleHne no CyLecTsy
cnopa WA BblHeCLWero onpefeneHvie o npekpawieHny cygebHoro npom3sBoacTsa
no geny.

CypebHoe Npon3BOACTBO, yTPaYeHHOEe [0 pacCMOTPeHUs fena no CyLiecTsy,
He MOANEeXMUT BOCCTAHOBNEHUIO. MCTel, B 3TOM C/ly4yae BMNpaBe NpefbsBUTb HO-
Bbll MCK. B onpegeneHnun cyga o BO3OYXAeHWW Aena no HOBOMY WCKY B CBS3M
cyTpaToii cyae6bHOro npousBOACTBa AaHHOe 06CTOATENbCTBO AO/MKHO ObiTb
0643aTe/NIbHO OTPAXKEHO.

Mpn paccmoTpeHun fenia N0 HOBOMY UCKY CyJ MCMOMAb3YeT COXPaHuBLLKECA
4acTn cyAebHOro Npon3BoACTBa, JOKYMEHTbI, BblJaHHble TpaXkjaHam, opraHu3a-
LuMam v3 fena [0 yTpaTbl NMPOU3BOLCTBA, KOMWUW 3TUX JOKYMEHTOB, Apyrue fAo-
KYMEHTbI, UMeloLLLNe OTHOLIEHME K fieNny.

Cyf MOXeT [OMNpPOCWTbL B KauyecTBe CBMAETENeA v, MpUCYyTCTBOBABLUMX
npy CoBepLUeHNN NpoLeccyanbHbIX AeCTBUIA, B HEOOXOAUMBIX CAyyasax cyfei,
paccmaTpuBaBLlUWX [eNo, Mo KOTOPOMY YTpayeHO MPOM3BOACTBO, a TakXe nul,
NCNONHABLLINX pelleHune cyaa (cT. 316 I'MK).

PelweHne unu onpegeneHne cyfa 0 npekpawieHun cyaebHoro npou3BoACT-
Ba, €C/IN OHO MPUHMMANOCL NO Aeny, NOA/JeXUT BOCCTAHOBNEHUIO, 3a UCKNIOYe-
HWEM C/lyyaeB, NpeaycMOTpeHHbIX cT. 318 IMK.

B pelueHnn cyfa 0 BOCCTAHOB/IEHWUW YTpayeHHbIX PELUeHns unu onpegene-
HUSA Cyfa 0 NpekpawieHnn cyaebHoro npon3BoACTBa YKa3blBaeTCA, Ha 0OCHOBaHUN
Kakux AaHHbIX, NPeACTaBNeHHbIX Cyy W UccnefoBaHHbIX B CyAe6HOM 3acefaHunu
C yyacTMeM BCEX YYaCTHWKOB Mpouecca Mo yTpayeHHOMY MPOU3BOACTBY, CY[
CUYMTaeT YCTaHOBNEHHbIM CO/lepXXaHWe BOCCTaHaB/IMBAaeMOro Ccyfe6Horo nocra-
HOB/EHNS.

Mpn HeAOCTATOYHOCTU COOpPaHHbLIX MaTepuanos ANf TOYHOIO0 BOCCTAHOBIe-
HUA CcyfebHOro rnocTaHOBNEHWSs, CBA3AHHOrO C YTpayeHHbIM CyfebHbIM npous-
BOLCTBOM, CY/, ONpefeneHnem npekpaliaet nponsBoLCTBO MO fieNly 0 BOCCTAHOB-
NEHUN YTPAYeHHOro CyAebHOro NPon3BOACTBA U PA3bACHAET NULAM, Y4aCTBYIO-
WKM B fiene, NpaBo NPeabaBUTbL UCK B 06LLEM MOPSAIKE.



TEMA 22.
AnennsiyMoHHoe NpPoun3BOACTBO MO NepecMoTpy
peweHNM n onpegeneHNin MMpoBbIX cyaen

AnenngyMoHHbIM MPOM3BOACTBOM Ha3blBaeTCA BWU MPOU3BOACTBA B Cyfe
BTOPOI MHCTAHLMK, LeNbio KOTOPOTrO ABMSETCA He TONbKO M He CTO/IbKO NpoBep-
Ka 3aKOHHOCTM M 060CHOBaHHOCTW CyAe6HOro akta, He BCTYMMBLUErO B 3aKOH-
HYl0 CUly, CKO/IbKO MOBTOPHOE paccMOTpeHue fena no cyulectsy. MNpu aTtom fe-
N0 3aHOBO paccMaTpPMBAETCA B MOSIHOM 06beme (NONHaa anennauus).

PeweHns MMpPOBOrO CydbW MOTyT 6blTb 06)XXanoBaHbl B anefnsilMoOHHOM
nopsgke CTOpoOHaMu W APYrMMU NnLaMK, YyYacTBYIOLWMUMW B fieNle, B COOTBETCT-
BYIOLL NI paiioHHbIA CyA Yepe3 MUPOBOrO CyAbto. MpoKypop, y4acTBYOLWMUIA B fe-
Nle, NPUHOCUT Ha peLleHre MUPOBOr0 CyAbW anennAuuMoHHOE MpeAcTasieHue.
AnennaymoHHas xanoba MoxeT 6bITb NoJaHa B TeyeHne 10 AHeli CO AHA BbiHe-
CEHUS peleHns MUPOBbLIM Cyfbeil B OKOHYaTenbHoW opme (cT. 320 I'MK). Co-
Jep>xaHue anennaunoHHON Xanobbl COOTBETCTBYET B LiE/IOM TeM Xe TpeboBaHu-
AM, KOTOPble NPeAbABAAITCA U K KaccauMoHHbIM Xanobam (ct. 322 I'MK).

Mpv ycTaHOBMEHWN OMpefefieHHbIX (aKTOB MPaBOMPENATCTBYIOLWEro Xa-
pakTepa (anennaumoHHas xanoba He COOTBETCTBYeT TpeboBaHuAM cT. 322 MK
WU He OMnayveHa rocyapcTBeHHON NOLWANHOK) MUPOBOWA CyAbA BbIHOCUT OMnpe-
feneHne 06 ocTaBneHun xanobbl 6e3 ABUXKEHMA U Ha3HavaeT NuLy, NoAaBLLeMy
Xanoby, CpoK Ana UCNpaBfieHNUs HefoCTaTKOB. Ecnu nuuo, nopasluee >kanoby,
B YCTaHOB/IEHHbI CPOK BbIMOMHUT YyKasaHWs, COfepxaliuecsa B onpeaeneHunu
MUPOBOIO CyfbU, Xanoba cuntaeTcs NOLAHHON B feHb NMepBOHAYaNbLHOTO Npes-
CTaBfieHNs ee B CyA. B NpoTMBHOM criyyae >anoba cumTaeTcs HemofaHHOM 1 BO3-
BpaLyaeTcs nuuy, nofjasLiemy xanoby.

OTAenbHO yperynnpoBaHo Takoe mpoLleccyanbHoe AeicTBUe, Kak BO3Bpa-
WeHne anennsLUOHHON Xanobbl, KOTOpas BO3BpalLiaeTcs CyfOM /MUy, MoAaB-
Lemy Xxanoby, B cnyyasx:

1) HEBbINO/THEHUA B YCTAHOBJ/IEHHbIA CPOK YKa3aHWi ‘MMPOBOr0 CyAbM, CO-
Jepxalyuxcs B onpegeneHnn 06 ocTaBeHUN xanobol 6e3 ABMKEHNS;

2) ucTeyeHus cpoka o6xanoBaHusa, ecnu xanoba He COAepPXUT NPockoy
0 BOCCTAHOBJ/IEHMMW MPOMYLLEHHOIO CPOKa NMB0 B BOCCTAHOBEHUW 3TOr0 CPOKa
0TKa3aHo.

AnennaumoHHas xanoba Bo3BpaLLaeTcqd MAPOBLIM CYAbell Takxe Mo NpPoCh-
6e nuua, NnoAaBLLEro Xanoby, ecnn 4efo He HanpaB/ieHO B paiioHHbI cya. Bos-
BpaT anennAuMoHHOWM >anobbl nuuy, nofaslueMy >anoby, OcyLiecTBifeTcs
Ha OCHOBaHWK OMpeAeneHns MAPOBOro CyAbu. Jlnuo, nogasLuee xanoby, Bnpase
06>kanoBaTb yKkasaHHOe onpejeneHue B PanoHHbIN Cya.

MupoBoOii Cyabs nocne MoAy4vyeHUs anefnsauWOHHOW >kanobbl 0643aH Ha-
npaBuTb NLAM, Y4acTBYIOLW MM B [iefie, KONUW anobbl 1 NPUNOXKEHHBbIX K HE
[OKYMeHTOB. Jlnua, yyacTeylowme B fene, Bnpase npeactasuTb MUPOBOMY Cy-
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Abe MUCbMeHHble 06BACHEHNA Ha anensaLMOoHHYI0 anoby ¢ NPUNOXEHWEM [0-
KYMEHTOB, NOATBEPXAAKLWMNX 3TN 0OBACHEHUSA, U KOMWIA MO Yucny NnL, y4vacT-
BYIOLL X B fiefne.

Mo ucTeyeHUM cpoka 06>kanoBaHUA MWUPOBOW CyAbA HanpaBnsfeT [eno
C anennALMOHHON Xano6oi M NOCTYNUBLUIMMU HA HEe BO3PaXKEHWAMM B paii-
OHHBbIN cyd. O BpeMeHU 1 MecTe CyAebHOro 3acefaHus nuu, yyacTBYHOLW KX B fe-
ne, N3BeLaeT CybsA PailoHHOrO Cyfa.

Nnuo, nopasliee anennAuMoOHHYIO >Xanoby, Bnpase 0TKa3aTbCA OT Hee
[0 NPUHATUS peleHns UAu onpegeneHus cyabeil paiioHHoro cyga. OTkas
0T Xanobbl 0ohopMnAeTca onpefe/ieHNeM Cyfiby 0 MpeKpaweHnmn anennayMoHHo-
ro Npov3BoACTBa.

Mpn paccMOTpeHun fena B anennAUMOHHOM MOPSAAKe CYAbsA PakOHHOrO
Cyfia npoBepseT 3aKOHHOCTb U 060CHOBAHHOCTb PeLeHNs MUPOBOro Cyfbu MO
npaeunam Npou3BOACTBA B Cyfe NMepBOi MHCTaHUMKW. MNpu 3TOM OH BMpase ycTa-
HaB/MBaTb HOBble (DaKTbl U UCC/Ief0BaTh HOBbIE AOKA3aTe/IbCTBaA MO Aeny. Takum
o6bpasom, B MK P® He ycTaHOBMEHO CMeLManbHON HOpUANYECKOl npouesypbl
anennAyMoOHHOro pasbuparensCTsa.

Cya anennauMoHHO UHCTaHLUMW, pacCMOTPEB feN0, BNpase:

1) ocTaBMTb pelleHne MUPOBOro cyAbu 6e3 u3MeHeHMs, a xanoby - 6e3s
YA0BNETBOPEHNS;

2)U3MEHUTb peLleHne MUPOBOro CyAbW WAV OTMEHUTbL €ro U BbIHECTU HO-
BOE peLleHue;

3)OTMEeHUTb peLleHne MMPOBOro CyAib NOMHOCTLIO UK B YacTW U npekpa-
TUTb NPOM3BOACTBO NO feny NM60 0CTaBUTb Xanoby 6e3 pacCMOTPEHUS.

MocTaHOBNEHME PaiiOHHOrO Cyfa B C/lyyae BbIHECEHWS HOBOFO peLleHus
UM U3MEHEHWA paHee BbIHECEHHOrO peLleHus BbIHOCMTCS B hopme anennauu-
OHHOrO0 peLleHuns, KOTOpoe 3aMeHsAeT NMOSIHOCTbIO WAN B YacTWU pelleHne Mupo-
BOI0O Cy/AbM, a B OCTaNbHbIX Cly4asx - B (hopMe onpepeneHus. MocTtaHOBNEHME
cyfa anennAayMoHHON NHCTAHUUW BCTYNAeT B 3aKOHHYHO CUTY CO AHA ero NpuHs-
TWS 1 06XKanoBaHUIO B KaCCaLMOHHOM MOPALKE He MOANEXMUT.

OcHOBaHWA OTMEHbl NN M3MEHEHUSA PELLEHNA MUPOBOTO CYAbW B anennaym-
OHHOM MOpsALKe Te Xe, 4TO U B KaccaluMoHHOM nopsagke (cMm. cT. 362-364 I'MK).
Mpu ocTaBneHUn anennAUMOHHON >Xanobbl 6e3 ynoBMeTBOpeHUA cyfn 06s3aH
yKasaTb B CBOEM PeLleHny MOTMBbLI, MO KOTOPbIM JOBOAbI Xanobbl NPU3HaHbI He-
NPaBU/IbHBIMW U He ABAAIOLWMMUCA OCHOBAHUAMU K OTMEHe peLleHns MUPOBOTO

cyapu.

TEMA 23.
Mpon3BoACTBO B cye KAaCCauMOHHOW MHCTaHUUNU

KaccaunoHHbIM NpoM3BOACTBOM Ha3biBAETCA BUA MPOM3BOACTBA BO BTOpOI‘/’I
MHCTaHUMN, LUENbIO KOTOPOIro ABNAETCA NPOBEPKA 3aKOHHOCTU U 060CHOBAaHHOCTK
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CYAeOHbIX aKTOB, BbIHECEHHbIX CYAbSAMMW paNOHHbIX (efepanbHbIX CYAOB,
He BCTYMUBLUMX B 3aKOHHYIO CUNy.

O6bEKTOM KaccalMOHHOW NMPOBEPKM MOTYT 6biTh PELLEHUs CyA0B, paccMar-
pvBaBLUMX fena No NepBoil MHCTaHLUWMW, KPOMe peLleHnii MUPOBbLIX CyAel. Kac-
calMoHHas »kanoba MoXeT ObiTb NMOAaHA CTOPOHAMMW U APYTUMU MLAMU, yyacT-
BylowmnmMu B fene. Mpokypop, y4acTBOBaBLWWiA B fene, MPUHOCUT KaccaLMoHHoe
npeAcraBneHue.

PelleHns panoHHbIX Cy0B 06LLeii lopucanKLumn 06>xanyroTca B BEPXOBHbI
cyn pecnybnuku, KpaeBoi, 061acTHOW U MHON COOTBETCTBYIOLWNI UM Cyfd; pe-
LUEHNA BEPXOBHbIX CYA0B pecrny6nunK, KpaeBbiX, 06/1aCTHbIX U COOTBETCTBYHOLLNX
UM cyaoB - B BepxoBHblli Cya P®; peweHus CyaebHoW Konnerny no rpaxgaH
CKUM penam - B KaccaunoHHyto Konneruto BepxosHoro Cyga Pod.

KaccaunoHHble anobbl nofalTca yepes cyf, BbIHECLUMWIA peLueHune, B Teve-
Hve 10 fHeil nocne BbIHECEHUS CYAOM peLleHUs B OKOH4YaTenbHOW hopme. Xa-
noba, nofjaHHas Nno UCTEYEHUW YKa3aHHOro CPOKa, BO3BPALLAETCA NULY, €e Mo-
faBLiemy.

KaccauunoHHas xanoba gonxkHa cofepxatb (cT. 339 MK PO):

1) HaumeHOBaHWe Cyfa, B KOTOpPbI/ agpecyeTcs xanoba, npeacTaBneHue;

2) HaUMeHOBaHWe Nnua, nojawLwero Xanoby unu npefcTaBNeHue, ero
MECTO XWUTeNbCTBA U/IN MECTO HaxOXAeHus;

3) yKasaHue Ha pelleHune cyaa, KoTopoe o6xanyercs;

4) Tpe6oBaHUA nuua, nojarwLero xanoby, unu TpeboBaHUA NPoKypopa,
NMPUHOCALLEro nNpeAcTaB/ieHne, a TakKXe OCHOBaHWA, Mo KOTOPbIM OHW CYUTa-
0T peLleHmne cyaa HenpaBuibHbIM;

5) nepeyeHb npuiaraeMblX K xxanobe, npeicTaB/EHNIO [OKa3aTeNbCTB.

Ccbinka nnua, nojaroLlero KaccauMoHHY0 »anoby, Ha HOBble [0Ka3aTeslb-
CTBa, KOTOPblE He Bblny NpeAcTaBieHbl B Cy[ MepPBOM MHCTaHLMKU, JoNycKaeTcs
TO/IbKO B C/lyyae 060CHOBaHUA B xanobe 06CTOATENLCTBA, YTO 3T AlOKa3aTe b-
CTBa HEBO3MOXHO 6b110 NPeAcTaBUTb B CyA NEPBOI MHCTaHUMW. KaccaumoHHas
Xanoba nognucbiBaeTcs NMLOM, MOAAKOLWMM Xanoby, uam ero NnpeacTaBuTeNemM.
K >xanobe, nogaHHol npeacTaBuTeNeM, AO/MKHbI ObiTb MPUAOXKEHbI LOBEPEH-
HOCTb WU WHOIN [OKYMEHT, YAOCTOBEPAIOLLME MOSHOMOYME NPeACTaBUTENs, ec-
NN B fene He MMeeTcsA Takoe nosHoMoume. K KaccaLnoHHO xanobe npunaraet-
CA TaKXe [OKYMeHT, NOATBEepXAatoWMiA ynnaty rocyfapCTBeHHOW MOLUNHbI,
ecnn xxanoba npu ee nogaye NOANEXMNT onnare.

KaccaymnoHHble xanoba 1 NpuaoXKeHHble K Heil NMCbMEHHbIe A0Ka3aTenbCT-
Ba NOJAKTCA B CY[ C KONUAMMW, YNCNO KOTOPbIX JO/MKHO COOTBETCTBOBATbL YNCNY
nny, yyacteyrowmux B gene (ct. 340 MK).

OcTaBneHve 6e3 ABMKEHUA KacCaLMOHHOW >Kanobbl BO3MOXHO B Cneayto-
WMX cryyasx:

1) ecnn xanoba He cCOOTBeTCTBYyeT Tpe6OBaHMAM 3akoHa no opme U Co-
[epXXaHuIio U K Hell He NPU0XEHbI KONWUW N0 YWUCAY UL, YYacTBYIOLWMX B Aene;

2) ecnu xanoba He onfayeHa rocyAapCTBEHHOW NOLINHONM.
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B nopgo6HOM cnyvae cyAbs BbIHOCUT OMNpejeneHue, KOTOPbIM OCTaBnseT
Xanoby 6e3 ABMXEHWA M HaszHayaeT nuuy, nofaslieMy Xanoby, cpok Ana wmc-
npaBieHns HepfocTaTkoB. Ecan nuuo, mopasliee xanoby, B YCTaHOB/EHHbIN
CPOK BbIMOJIHUT yKa3aHWs, cofepxaliueca B OnpegeneHunm, anoba cumtaercs
NoAaHHON B fleHb MepPBOHAYanbHOr0 MOCTYNAeHWs B Cyd. B npoTuBHOM cnyvae
Xanoba cunTaeTca HeNOAAaHHOW 1 BO3BpaLLaeTca nuLy, ee NogasLUEMY.

Mocne NPUHATUA KaccaLMOHHOMN Xanobbl Cybeil cyAa NepBoi MHCTAHLMM
NMPOBOAWNTCA MOATOTOBKA fena K pacCMOTPEHUI0 B KAacCaLMOHHON MHCTaHLUWW,
KOTOpas 3aK/i04aeTcs B CeLytoLem:

1)HanpaBuTb NMLAM, Y4YaCTBYHOLW MM B fefe, KOMUKW Xanobbl U MPUI0XeH-
HbIX K HE/l MUCbMEHHbIX A0Ka3aTeNnbCTB;

2)U3BECTUTb NNL, y4aCTBYHOLWMNX B Aefne, 0 BPeMEHW U MecTe paccmoT-
peHuns xanobbl B KaccauMoHHOM nopsgke. O gHe pacCMOTPeHUS KaccalMOoHHOI
Xanobol B BepxosHoMm Cypne PP nuy, yyacTByloWwmMx B fiene, u3selaet Bep-
XOBHbI Cyf PO;

3)N0 NCTeYeHUN CPOKa, YCTaHOB/IEHHOTO 415 06)KanoBaHMA peLeHuns, Ha-
npaBuTb 40 B KACCALMOHHYIO MHCTaHLMIO.

[0 BCTYNNEHNS pelleHns B 3aKOHHYIO CUNY [e/10 HUKEM He MOXET 6biTb
nctpeboBaHo 13 cyfa. B ykasaHHbI nepuog nvua, y4acTByioLL e B fefie, BNpase
3HAKOMUTbLCA B Cy/e C MaTtepuanamu fena v NoCTYNMBLUNMU Xanobamu.

Nnua, yyacTeylowme B fene, Brpase NpefcTaBUTb BO3PaXKEHUS Ha Xanoby
C MPUIOXKEHNEM JOKYMEHTOB, MOATBEPXAAIOLMX 3TW BO3paxeHus. Kpome Toro,
NMUo, NojasLiee KacCcalMOHHYI Xanoby, Bnpase OT Hee O0TKa3aTbcs. O MpUHA-
TUW 0TKa3a OT Xanobbl Cyd BbIHOCWT ONpeAeseHre, KOTOPbIM NpeKpaLiaeT Kacca-
LIMOHHOE MPOM3BOACTBO, eCu peLleHne He 6bino 06XKanoBaHo APYrMMU ULAMN.

Pa36bupaTenbCTBO Aena B KacCalMOHHOW MHCTaHLMKN NPOUCXOANT B MOPALKE,
B OCHOBHOM COBMajatoLwnm C NOpSAKOM NPOU3BOACTBA B Cy/e MEPBOA MHCTaH-
umn. Mocne OTKPbITMA Cyfe6HOro 3acefaHus npefcefatenbCTBYOWMA BbIsC-
HAeT, KTO M3 WL, y4acTBYHOLW WX B Aene, U NpefcTaBuTeneid ABUACA, yCcTaHaBs-
NNBAET NIMYHOCTb ABUBLUMXCA, @ TakXKe MPOBepseT MOMHOMOYNSA [OMKHOCTHbIX
nuy n npegctaBuTeneil. OH 06bABNSAET COCTaB CyAa, PasbACHAET npasa 0TBOAA U
paspellaeT NOCTYMMBLUME B CBA3W C 3TUM X0AaTaincTBa, pasbAcHAeT anuam, yya-
CTBYIOLWMM B fefe, UX npasa U 0643aHHOCTM. 3aTeM CYAOM KacCauWOHHON WH-
CTaHLMM pa3peLlaeTcs BONPOC O MOCNeACTBMAX HeABKU B CyfebHOe 3acefaHue
KOro-nmbo u3 nnu, y4acTBYOLWMX B fefe, U NpeLcTaBuTenei.

Camo paccMmoTpeHue fena B KacCauMOHHON MHCTaHLMWM HauyuHaeTcs Aokna-
[OM npejceaTenbCTBYHOLLErO WKW OAHOTO M3 cyfeid. [loknagynk usnaraet 06-
CTOATeNbCTBA fefna, CoAepXaHue pelleHWs cyAa NepBOA WMHCTaHLWUW, [OBOAbI
KaccauuMoHHOM >anobbl ¥ NOCTYMWBLUME HA HUX BO3PaXEHWS, COAEpXKaHue
npeACTaB/leHHbIX B CYJ HOBbIX MUCbMEHHbIX [OKa3aTeNbCTB, a Takxke coobliaeT
WHble flaHHble, KOTOpble HEOOXOAMMO PacCMOTPETb A/19 NPOBEPKU NpPaBUIbHO-
CTV peLleHuns.
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Mocne goknaga cyA 3acnylwuBaeT 06bACHEHUA ABMBLIMXCA B CyAebHOe 3a-
cefaHue nny, y4acTBYIOLWMX B fene, U nNpeLcTaBuTenei. B cnyyae Heobxogumo-
CTW CYA KacCaLMOHHOM MHCTaHLMM ornawaeT uMetolwmecs B fene fokasaTesnb-
CTBa, a TakXXe uccnefyeT BHOBb NMpefCTaBNeHHbIe J0Ka3aTeNbCTBa, eCW NpU3Ha-
€T, UTO OHW He MOrAu 6bITb NPeACTaBNeHbl CTOPOHONM B Cyf MEPBOA MHCTaHLMN.
O NPUHATUM HOBLIX J0KA3aTENbCTB CY[ BbIHOCUT onpegeneHne. CTOPOHbI BNpa-
Be 3aABNATb XojaTalicTBa O Bbl30BE M A0ONPOCE LOMOSMHUTE/bHbIX CBUAETENeNn,
06 ncTpeboBaHMN [ApYyrux [oKa3aTenbCcTsB, B UCCNEA0BAHUM KOTOPbLIX UM 6bIN0
0TKa3aHO CyAOM MepBOW WHcTaHuuu. 03TOMY KcCnefoBaHMe A0Kas3aTeNnbCTB
NpOBOAUTCA B MOPSAKe, YCTAHOBNEHHOM ANA CyjAa NepBoii MHCTaHuuu. B cny-
Yyae MccnefoBaHna HOBbIX [0Ka3aTeNbCTB NPOBOAATCS CyAebHble MpeHna no npa-
BU/IaM, YCTaHOB/IEHHbIM B Cye NepBOi MHCTaHLNN.

Mpegenbl pacCMOTPEHNS Aena CyA0M KacCauMOHHOW MHCTaHLMIN OFpaHuyeHbl
TpeboBaHMAMM KaccaluMoHHOM Xanobbl. BmecTe ¢ Tem cornacHo 4. 2 cT. 347 MK
CY/ KaccauMOHHOW MHCTaHUMKM B MHTEpecax 3aKOHHOCTM BMpaBe MpoBepuTb pe-
LeHWe cyja NepBoil MHCTaHLMN B NMOMTHOM 06beMe.

Cyg, paccMOTpeB fieNo B KaccaLvOHHOM MopsAaKe, BNpase CBOUM orpejene-
HVEeM:

1) ocTaBuTbL pelleHne cyfa NepBOil MHCTaHUMM 6e3 M3MeHeHus, a Kacca-
LIMOHHbBIE Xanoby, npefcTasrneHve 6e3 yaoBNeTBOPEHNS;

2) OTMEHWTb pelleHmne Ccya NepBoil MHCTaHLMN MOMHOCTbIO WK B YacTu u
HanpaBwUTb [eN0 Ha HOBOE PacCMOTPEHME B CyA NepBO MHCTaHLMM B TOM Xe
WM VHOM cOCTaBe CyZei, ecnu HapyLlleHus, ONYyLeHHble CYy40M MepBO WH-
CTaHUMM, He MOTYT 6bITb UCMpPaBNeHbl CY0M KacCaLlMOHHOW MHCTaHUUN;

3) M3MEHWUTb WM OTMEHUTb pelleHne cyfa MepBO MHCTaHLUKU W MPUHATH
HOBOE pelleHune, He nepejasas [e/0 Ha HOBOE PacCMOTPEHWE, ec/in 06CTOATENb-
CTBa, UMeloLLMe 3HavyeHve NS fena, YCTaHOB/IeHbl Ha OCHOBAHUWN VMEIOLWMXCS U
[LONONHUTENBLHO NPeACTaBNeHHbIX 40Ka3aTeNbCTB;

4) OTMEHUTb peLleHne CyAa NepBOM WHCTAHLMW MOAHOCTbID WU B 4acTu ©
NpeKpaTUTb NPOM3BOACTBO MO fesly NMb0 0CTaBUTL 3asaBneHne 6e3 pacCCMOTPEHNS.

OCHOBaHMAMMN K OTMeHe pelleHuns Cyja B KacCaLMOHHOM MopsaAKe u nepe-
flaye Jena Ha HOBOE PacCMOTPEHWe B Cy[ NepBOW WMHCTaHUWW ABNAKOTCA Che-
aywouue:

1)HenpaBunbHOe onpefeneHe 06CTOATENBCTB, UMEKOLWMX 3HAYEHWE AN fe-
na. 3[ecb peyb UAET 0 TOM, UTO CYyZ MEPBOW MHCTAHLUKUW B COOTBETCTBUM CO CT. 56
MK onpegenseT npegMeT [OKa3biBaHUA B XpaKAaHCKOM mnpouecce. Ecnu cyp,
HenpasWNbHO ONpegennn npeaMeT AoKa3blBaHUA, TO TEM CaMblM OH HE BbIMOHUI
BO3/10)KEHHY!0 Ha HEero npoueccyanbHyo 0643aHHOCTb;

2)He0Ka3aHHOCTb YCTAHOB/IEHHbIX CYAOM MNepBON MWHCTaHUuKM 06CTOS-
TENbCTB, UMEIOLNX 3HaYeHVe And gena. Peyb nAeT 0 TOM, YTO CTOPOHbI HE Bbl-
NMOMIHUAN TMONHOCTbIO CBOM 06A3aHHOCTWM MO A0Ka3blBaHWIO, He MpeAcTaBuIn
BCEX fl0Ka3aTeNbCTB, a CyA MepBOM MHCTaHLMWU cuen NpeAcTaBfieHHble [OKasa-
TeNbCTBa fOCTaTOYHbIMK. [Mofo6HOE cyfebHOe pelleHuWe He obGnafaeT Takum
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BXHbIM KayeCTBOM, KaK 060CHOBAHHOCTb, BbIBOAbI cyfa (MONHOCTbIO NM60
B 4aCTW) He NOATBepPX/[eHbl [0Ka3aTeNbCTBaMu;

3) HecooTBeTCTBME BbIBOAOB Cyfa NepBOM WHCTaHLUWUMW, W3NOXEHHbIX B pe-
LEHUN cyaa, 06CTOATENbCTBAM [ieNa;

4) HapyLlUeHne NN Henpasu/ibHOE NMPUMEHEHNE HOPM MaTepuanbHoro npa-
Ba MMM HOPM MpoueccyanbHoro npasa. Mpu 3TOM He MOXeT 6biTb OTMEHEHO
npaBu/IbHOE MO CYLLECTBY pelleHune cyfa no OfAHWM Nullb opManbHbIM CO06-
paXKeHnAM.

HapylueHne HOpM MaTepuanbHOro npasa MOXer BbipaXkaTbCA B TOM, 4TO
(cT. 363 I'MK):

1)cy4 He MpPUMEHMN 3aKOH, NoAnexawuini NpuMeHeHWto (Hanpumep,
K HOpmMaM TPYAOBOro crnopa Cyf He NMPUMEHW HOPMbl TPYAOBOrO 3aKOHOAA-
TeNbCTBA);

2)cyn nNpuMMeHMN 3aKOH, He MofAnexaluin npuMeHeHuto (Hanpumep,
K CNopy 0 pasfene MMyLLecTBa /inL, NPOXMBABLLUX COBMECTHO 6e3 perucrpa-
umMn 6paka, cys npumeHun He obwme nonoxeuns 'K o npase fonesoit cob-
CTBEHHOCTU, a HopMbl 'K 1 CK 0 cOBMeCTHOI COBCTBEHHOCTW);

3)cyn HenpaBWIbHO MCTONKOBAN 3aKOH, T. €. He TaK MOHAM ero UCTUHHbINA
CMbICA.

HapylueHne vy HenpasubHOE NPUMEHEHWE HOPM MpoLecCyanbHOro npasa
ABNAETCA OCHOBAHWEM AN OTMeHbl PelleHns cyfa NepBOi MHCTaHUWUWU TONbKO
npu yCcnoBsuuW, 4TO OHO MPUBENO WNX MOTN0 NPUBECTM K HEMPABUILHOMY paspe-
WweHunto fena. MoXeT BblpaXaTbCsi B C/lefYHOLLMX OCHOBaHMAX (CT. 362 u 364
MK), knaccnunumpoBaHHbIX Ha 3 rpynmnbl:

1) ¢hopmanbHble HapyweHus (B cooTBeTCTBUMU cO CT. 364 MK He moryT
CNYXWUTb OCHOBaHWEM K OTMeHe Cyfe6HOro peleHus, Hanpumep, CTOPOHbI fa-
BafM 06BbACHEHUA Cyfy CMAA, a He CToA);

2) cywecTBeHHOe HapylieHue (MofobHOe OCHOBaHME K OTMeHe J0CTaTou-
HO OL,EHOYHOe, Hanpumep, No geny He 6blna NpoBeAeHa B MOMHOK Mepe Noj-
roToBKa K cyfiebHOMY pa3bupaTtensecTBy);

3) 6e3ycnoBHble OCHOBaHWA K OTMEHE pelleHWs. PelleHue NOANEXMT OT-
MeHe, ecnu:

- [leNn0 pacCMOTPEHO CYf,OM B HE3aKOHHOM COCTaBE;

- [leno paccMOTpPeHO CyAOM B OTCYTCTBME KOro-nnéo w3 nui, y4yact-
BYIOL WX B Aefe N He N3BELLEeHHbIX O BPEMEHU N MecTe CyAebHOro 3acefaHus;

- NpW paccCMOTpPeHUU fena 6blNn HapyLweHbl npaBuna 0 A3blKe, Ha KOTO-
pom BegeTcs cyae6HOe NpON3BOACTBO;

- CYf paspeluunn BoMnpoc O npasax U 0643aHHOCTAX /UL, HE NPUB/IEYEH-
HbIX K Y4acTUO B fieNe;

- pelleHMe cyfa He NOANUCaHO CyAbel WM Kem-nmbo u3 cygeit nnbo pe-
WeHWe cyfa NoANMCaHO He TEM CYAbel UM He TeMU CYAbAMMU, KOTOpble yKasa-
Hbl B PeLleHnun cyaa;

94



- pelleHMe cyfa NPUHATO He TeMMW Cy[bsMMW, KOTOPble BXOAWAW B COCTaB
cyfda, paccmaTpuBaBLIEro 4eno;

- B [lenie OTCYTCTBYeT NPOTOKON CyebHOro 3acefjaHuns;

- MPU NPUHATUAN PeLLeHmns cyfa Bbln HapyLIeHbl NpaBuia o TaillHe coBe-
W aHnsa cyaei.

YKazaHus, U3M0XEeHHble B OMpefeneHun Ccyda, paccMaTpuBatoLLero Aeno
B KaccalMOHHOM NopsiaKe, B C/lydae OTMEHbI PELLUEHUS CyAa NEPBOI MHCTAHUUN U
nepefaun fena Ha HOBOe pacCMOTPeHMe, 0653aTeNbHbl A5 Cyaa, BHOBb paccMar-
pvBaloLlero faHHoe feno. OAHaKo cyf, paccMaTpvBalolWnii Aeno B KaccauMoH-
HOM nopsaKe, He BNpaBe MpejpeLlaTb BONPOCHI O AOCTOBEPHOCTU WK HeLOCTO-
BEPHOCTW TOTO WAW WHOTO [0Kas3aTeNbCTBa, O MPeMMYyLLeCTBE OLHMX AOKasa-
TeNbCTB Nepes APYTMMU, a TakKe O TOM, Kakoe pelleHWe cyfa JOMKHO OblTb
MPUHATO NPW HOBOM PacCMOTPEHUN fiena.

TEMA 24.
MepecmMoTp cyaebHbIX aKTOB B Nopsigke Haa3opa

No60e BCTynuBLLEE B 3aKOHHYIO CU/y CyfeOHOe pelueHWe, onpefenieHue,
NOCTaHOB/IEHNE MOXET ObITb NePecMOTPEHO B NopsaaKe cyfe6HOro Hag3opa.

MepeyeHb nuu, MMeKOLWMX NpaBo BO30YXAaTb Cyfe6HO-HaA30pHOE MPOU3-
BOACTBO, onpegenieH B ¢T. 376 MK P®. BcTynuBluMe B 3aKOHHYHO cuiy cypeb-
Hble NMOCTAHOBNEHWS, 338 UCK/IIOYeHMeM Cyfie6HbIX NOCTaHOBNEHWI lMpe3nguyma
BepxoBHoro Cyga P®, moryT 6bITb 06XanoBaHbl B Cyf Haf30PHOW MHCTaHUUK
nmuamu, yyacTeyLWMUMK B fene, 1 ApYTrMMKU nuamun, eciv Ux npaea u 3aKoH-
Hble MHTEPEeChl HapyLleHbl CYyAe6HbIMM MOCTaHOBEHUAMM.

CypebHble NOCTaHOBMIEHWNS MOTYT 6bITb 06)KanoBaHbl B Cy[ HaA30pHOW WH-
CTaHUWKW B TeyeHue rofa co AHA WX BCTYNNEHUs B 3aKOHHY cuny. CornacHo
cT. 380 MK nponyck yka3aHHOro cpoka 06)anoBaHus fBNseTCA OCHOBaHWUEM
[,15 BO3BPaLLEHMA HaA30pHOM Xanobbl ee 3a9BUTENIO.

MpaBo Ha obpalleHue B CyA Haf30PHON MHCTAHLMK C NPeACcTaBAeHNEM O ne-
pecMoTpe BCTYNUBLUMX B 3aKOHHYIO CUAY pelleHWid N OonpejeneHnii cyna, ecnm
B paCCMOTPEeHWUW fena y4yacTBOBan MPOKYpop, UMetT LOMKHOCTHbIE fnLa opra-
HOB NpPOKypaTtypbl, yKasaHHble B cT. 377 IMIK. B yacTHOCTKW, C nNpeacTaBleHns-
MU 0 MepecmMoTpe BCTYMMBLUMX B 3aKOHHYH CUY PeLleHnid n onpefeneHui
cyfnoB B Poccuiickoin ®egepanuu Bnpase obpaliarbes:

1) FeHepanbHbIil Npokypop P® 1 ero 3amectuTenu - B 060 cyq Haa3op-
HOW MHCTaHUWK;

2) npokypop pecnybaunkun, Kpas, obnactu, ropoa eaepanbHOro 3HadeHus,
aBTOHOMHO 061acT, aBTOHOMHOTO OKpyra, BOEHHOro okpyra (noTa) - coOT-
BETCTBEHHO B NpPe3uauyM BEPXOBHOro cyfa pecny6ivukun, Kpaesoro, 061acTHOro
cyfia, cyfa ropofa thefepasbHOro 3HayeHus, CyAa aBTOHOMHOW o6nactu, cyga
aBTOHOMHOTO OKpYra, OKPY>XHOro ((h10TCKOro) BOEHHOTO cya.
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Hapg3opHas >anoba unv npefcTaBfieHne NpoKypopa nofaeTca HemocpeacT-
BEHHO B CyJ Haf30pHOIM MHCTaHUMMW. 3aKOHOM YCTaHOBJ/IEH KPYT CYA0B 1 OpraHoB
B HUX, OCYLLECTB/AIOLLMX MNOHOMOUYMA N0 CyAeOHOMY Haa3opy.

CornacHo cT. 377 'MK Hag3opHas xanoba nnu npefcraBfieHne nNpokypopa
nojarTcs:

])Ha BCcTynuBLUME B 32aKOHHYIO CU/Y peLleHns 1 onpeaeneHns BepX0oBHbIX
cyfoB pecny6nuk, KpaeBbiX, 06/1acTHbIX Cy0B, CY40B ropojoB (eflepasbHOro
3Ha4yeHus, cyfa aBTOHOMHOI 06/1acTW, Cy0B aBTOHOMHbLIX OKPYrOB, MPUHATbIE
UMW MO NEPBOI MHCTAHL MKW, €CAWN YKa3aHHble PeLleHNs 1 ONpefeneHuns He 6bli-
N1 NpegMeToOM KacCaluMOHHOrO WAU HAaA30pPHOro paccMoTpeHMs B BepXOBHOM
Cype P®; Ha KaccauWOHHble ONpefefneHNs BEPXOBHbIX CYAOB pecnybuk,
KpaeBbIX, 061acCTHbIX CyfOB, CY[OB FOpoAOB (pefepasbHOro 3HavyeHus, cyga
aBTOHOMHOW 06nacTi, CYyf0B aBTOHOMHbIX OKPYFOB; Ha anennsiyMoHHble pe-
WEHNS W ONpefeNeHnNs pPainoHHbIX CYAOB; Ha BCTYMWBLUME B 3aKOHHYK CUNy
cyfebHble MpUKasbl, peleHUs n onpeaeneHUs paoHHbIX CyJOB M MUPOBbLIX
Cyfieil COOTBETCTBEHHO B NPe3nAMyM BEPXOBHOr0O Cyfa pecny6ivKu, KpaeBoro,
o6nacTHoro cyga, cyja ropoga pefepanbHOro 3HavyeHusi, cyfa aBTOHOMHOMN 06-
NacTu, cyfa aBTOHOMHOIO OKpyra;

2) Ha KaccauMOoHHbIe onpeaeneHns OKPYXXHbIX ((POTCKMUX) BOEHHbIX CYAOB;
Ha BCTYMMBLUME B 3aKOHHYIO CU/Y peLUeHUs U onpefeneHnUs rapHU3oHHbIX BO-
€HHbIX CY[l0B - B Npe3nanyM OKPYXHOro ((h10TCKOro) BOEHHOIO CyAa;

3) Ha onpefenieHNs NPe3nANYMOB BEPXOBHbIX CYA0B pecny6iunK, KpaesblX,
06/1aCTHbIX CY[0B, CYZOB FOpPOAOB (hefepasibHOr0 3Ha4yeHWs, cyaa aBTOHOMHON
o6nactu, cyoB aBTOHOMHbIX OKPYrOB; Ha BCTYMNMUBLUME B 3aKOHHYI CUY pe-
WeHNA 1 onpejeneHns BepXOBHbIX CYA0B pecnyb/uK, KpaeBblX, 061aCTHbIX
CYZOB, CYZOB ropofoB (efepanbHOro 3Ha4yeHUs, cyfa aBTOHOMHON 061acTwm,
CY[0B aBTOHOMHbIX OKPYroB, MPWHATbIE UMW NO MEPBOM MHCTaHLMKW, €CNn yKa-
3aHHble pelleHns MU onpefeneHns He OblAM MPeAMETOM KacCauMOHHOro pac-
cMoTpeHus B BepxoBHom Cype P®; Ha KaccalMOHHble OnpefefieHns BEPXOB-
HbIX CY[O0B pecny6/vK, KpaeBbiX, 061acTHbIX Cy[0B, CYA0B ropogoB (enepanb-
HOro 3HayeHus, cyfa aBTOHOMHOW 06nacTu, Cy[OB aBTOHOMHbLIX OKpYrOB,
a TaKXXe Ha BCTYMNUBLUME B 3aKOHHYIO CUY PeLleHns U onpeaeneHns panoHHbIX
CY[O0B, NMPVHATbIE UMW MO NEPBOI UHCTaHUWUW, €CNK XKanobbl Ha YKasaHHbIE pe-
WeHNa 1 onpeaeneHns 6binn ocTaBneHbl 6e3 yAOBNETBOPEHUS Mpe3ngnymamu
COOTBETCTBEHHO BEPXOBHbIX CYA0OB pecnybauK, KpaeBblX, 00M1aCTHbIX Cy[AO0B,
CY[0B ropojoB (hefiepanbHOro 3HayeHus, Cyfa aBTOHOMHO o6nacTu, CyfoB aB-
TOHOMHbIX OKpYroB, - B CyflebHY0 KOnnerunto no rpaxzaHckum genam Bepxos-
Horo Cypa P®;

4)Ha onpefeneHns NPesnanymoB OKPYXHbIX ((PNOTCKUX) BOEHHbIX CY[OB;
Ha BCTYNMBLUME B 3aKOHHYIO CUNY pelleHns U onpefeneHns OKpYXHbIX (pnoT-
CKMX) BOEHHbIX CYf0B, NMPUHATbIE UMW MO MEPBOIA MHCTAHLUN, €CIN YKa3aHHbIe
peweHns 1 onpefeneHns He 6bIAM NpeaMETOM KacCalMOHHOI0 paccMOTpeHus
B BepxoBHoM Cygne P®; Ha KaccauWOHHble onpefeneHns OKPYXHbIX (pnoT-
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CKMX) BOEHHbIX CY/0B, a TaKXe Ha BCTYMNUBLUNE B 3aKOHHYIO CU/Y peLleHns n
onpefeneHuns rapHU30HHbIX BOEHHbIX CY/0B, €CNN Xanobbl Ha YKa3aHHble Cy-
fe6Hble MoCTaHOBNEHWA OblinM OCTaB/eHbl 6e3 YyA0BNeTBOPEHUSA Npe3njuyMoMm
OKPY>XHOro ((h/I0TCKOr0) BOEHHOTO CyAa, - B BOeHHyto Konsernto BepxoBHOro
Cypa Po;

5) Ha BCTYNUBLUME B 32aKOHHYIO CUTY pELLeHUs W onpefeneHns BepxoBHOro
Cyga P®, npuHATble UM MO NEPBOI MHCTaHLWK; Ha onpefeneHns KaccalyMoHHOW
konnernn BepxoBHoro Cypa P®; Ha onpeaeneHmsa Cypne6HOl Konnerny no rpa-
XAaHckuM genam BepxosHoro Cypa Pd, BbIHECEHHbIE €0 B KacCalMOHHOM Mo-
pafKe; Ha onpefeneHns BoeHHo konnerun BepxoBHoro Cyga P®, BbIHECEHHbIE
€10 B KaccaunoHHOM nopsjgke, - B Npesngnym BepxosHoro Cypaa Pd.

HapsopHasa »xanoba fo/MKHa cofepxaTb PeKBU3UTHI, YKazaHHble B CT. 378
MK Po;

1) HanmeHOBaHWe CyfAa, B KOTOPbIV OHW afpecyroTcs;

2)HaMMeHOBaHMe NuLua, NojatoLLero xanoby unu npeacTasneHune, ero Me-
CTO XXUTENbCTBA UM MECTO HAaXOXAeHUA 1 NpoLeccyanbHOe NOJIOXKeHVe B fieNe;

3)HavMeHOBaHUA APYTUX NULL, YHACTBYIOLWMX B fieN1e, UX MECTO XUTENbCT-
Ba UK MECTO HaxXOXAeHus,

4)ykasaHue Ha CyAbl, paccmaTpuBaBLUMe [en0 N0 NepBoii, anennsLMoHHON
WM KacCauMOHHON MHCTaHUNW, U COAepXKaHne MPUHATBIX UMW PeLIeHWiA;

5)3'ka3aHune Ha pelleHuWe, onpegeneHune cyaa, KOTopble 06XanyTcs;

6)ykasaHue Ha TO, B YeM 3aKnto4aeTca [ONYLEHHOE CyjlaMuX CYyLLeCTBEHHOe
HapyLleHne 3aKoHa,

7)npocbby nuua, nojaroLLero xanoby unv npeacraBneHue.

B Haf30pHOI Kanobe Ha BbIHECEHHOE B HaA30PHOM MOPALKe onpegeneHune
cyne6HON Konnerny no rpaxpaHckum genam BepxosHoro Cypa P® unn BOeH-
Hoi konnerun BepxoBHoro Cypa P® fo/XHO BbiTh YKa3aHO, B YeM COCTOMT Ha-
pylweHue eAnHCTBA CyAeOHOM NPakTUKW, WU LOMKHbI 6blTb NPUBELEHbI COOTBET-
cTByloW e 060CHOBaHMA 3TOr0 HapyLweHus. B HaA30pHON anobe nnua, He npu-
HUMaBLLEro yyactua B fiene, AO/KHO 6blTb YKa3aHO, Kakue npasBa WAN 3aKOH-
Hble MHTEPEeChl 3TOr0 LA HapyLleHbl BCTYMWUBLUMM B 3aKOHHYIO CUy CyfebHbIM
noctaHosneHnem. Ecnu HagsopHas xanoba paHee nojasanacb B Haf30pHYH WH-
CTaHLUMI0, B Held JO/MKHO ObiTb YKa3aHO Ha MPUHATOE peLleHue cya.

HapgsopHasa »anoba nognucbiBaeTcs NMLOM, NogalowWwum xanoby, nam ero
npeactasmuTenem. K xanobe, nofaHHo npeacTaBnTeneM, npunaraeTca 4OBepeH-
HOCTb MW APYroil AOKYMEHT, YAOCTOBepsAloLWMe NOAHOMOUYMNA MpeaCcTaBUTeNs.
MpeacTaBneHne Mnpokypopa AO/MKHO OblTb  NOAMNUCAHO  YNONHOMOYEHHBIM
Ha TO NpoKypopom (4. 5 cT. 378 I'MK).

K Haa30pHOi xanobe npunaraloTCs 3aBepeHHble COOTBETCTBYIOLWUM CY/0M
KOMWKN CyAebHbIX NOCTaHOBMEHWI, MPUHATLIX NO feny. OHWM nojarTca ¢ Konus-
MW N0 YMCny AW, yyacTBylowWwmx B fene. Ecnn cygeb6Hoe nocTaHOBEHNE He Obl-
no 06>xanoBaHo B anensUMOHHOM WM KaccauuOHHOM MOpsfKe, K Xanobe
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[JOMKeH OblTb MPUOXKEH JOKYMEHT, NOATBEPXAAKOLWMA ynnaTy rocyfapcTBeH-
HOW MOLLUHBI.

Mocne nocTynneHus; B CyA HaA30pPHOW MHCTaHUMW HaA30pHas >kanoba Mo
nopyyeHunto npejcefartens COOTBETCTBYIOLWEIO Cya UKW ero 3aMecTUTeNs nepe-
[laeTcA Ha pacCMOTpeHue cyabu gaHHoro cyga. Cyabs usydaet xanoby u Bnpa-
Be BO3BpaTWUTbL ee 6e3 pacCMOTPeHMs MO CyulecTBy B TeyeHue 10 fgHeil co fgHS
NOCTYN/EHNS B CY[ HAA30PHOIN MHCTaHLUK, ecnu;

1) xanoba wan npeacTaBfeHMe He OTBeYaloT TpeboBaHUSM, MpeaycMoT-
peHHbIM cT. 378 ITIK;

2) xano6a vnu npefcraBfieHUe NOAaHbl NLOM, He MMEKLWNUM npasBa Ha
obpalyeHune B Cyf Haf30PHON MHCTaHLUN;

3) nponylueH CpPoK 06)anoBaHWA CyAebHOro MOCTAaHOBMEHWSA B MOPsALKe
HaA30pa;

4) jo NpuMHATUS Xanobbl UM NPeACTaBieHUs K PAaCCMOTPEHUIO MO cyLle-
CTBY nocTynuna npocbba 06 Mx BO3BPaLLEHUN WU OT3bIBE;

5) anoba unm npepcTtaBneHWe MNofaHbl C HapylleHWeMm npasua NoAcya-
HOCTW.

B cyfe Haf30pHON MHCTaHUWUK, 3a UCKNYeHUem BepxoBHoro Cypga PO,
Haf30pHas >xanoba paccmaTpuBaeTca He 6o0nee yem Mecsl, a B BepxOBHOM
Cyfe P® - He 6onee yem aBa mecsiya. o pesynbtatam pacCMOTPeHUs Haf-
30pHOIi anobbl CyAbs BbIHOCUT onpeaeneHne 06 mcTpeboBaHUM fena, ecnu
MUMEHTCSH COMHEHWS B 3aKOHHOCTK CyAeBHOro nocTtaHoBeHNS, NM60 06 0TKase
B UCTpeb6oBaHUU fena, ecin U3N0XeHHble B Xanobe J0BOAbI B COOTBETCTBUM C
thefepanbHbIM 3aKOHOM He MOTYT MOBAeYb 3a CO60 BO3MOXHOCTb OTMEHbI
cype6HOro nocraHoBneHus. B onpegeneHun cypa 06 0TKase B UCTpeboBaHUM
[lena usnaratTca MOTUBbI, U OHO HanpaBAfseTcsa nuLy, NofaBlleMy HAA30pPHYHO
Xanoby. B cnyvae nctpebosaHua fena cyibs BrpaBe NpUOCTaHOBUTb MCMON-
HEHVe peLleHuns cyaa A0 OKOHYaHMs NPOM3BOACTBA B CyAe HafA30PHON MHCTaH-
LUU Npu Hanmuum 06 3TOM MpocbObI, cogepialleiics B Xanobe, npeacTaBne-
HUWU UM MHOM XOAaTaiicTBe.

Mpepcenatens COOTBETCTBYIOWEr0 cyAa MG0 ero 3amecTuTeSlb BrpaBe He
cornacuTbes ¢ onpefeneHMemM cydbu 06 0TKase B uctpeboBaHuM fgena. B aTom
Cnyyae OHUW BbIHOCAT CBOE onpefeneHne o6 uctpebosaHuu gena.

VcTpeboBaHHOE [eN0 pacCMaTpuBaEeTCA CyAbeli, KpoMe cyabun BepxoBHOro
Cypa P®, He 6onee yem fBa Mecsaua, cyabeit BepxosHoro Cypa P® - He 6onee
yem yeTbipe Mecsila. Takoi CPOK MOXEeT BbITb MPOAJSIEH NpejceaaTenem cyaa, ero
3aMecTUTeNIeM COOTBETCTBEHHO A0 YeTblpex W LecTn MecsaueB. Mo pesynbTaTam
paccMOTpeHus fena cyAbs BbIHOCUT OfHO U3 BYX OMNpeAeneHunii: 06 oTkase B ne-
pepave fena Ans pacCMOTPEHUS NO CYLLECTBY B CY[ HaA30PHON MHCTaHLMM 1160
0 nepejaye fena 418 paCCMOTPEHUS Ha30PHOI Xano6bl MO CyLWecTBY B CyA Haf-
30pHOI MHCTaHuMKM. OAHaKO npejcefaTeNib COOTBETCTBYHOLLErO Cyfa M ero 3amec-
TWUTeNb BNpaBe He COrnacuThbCs C OnpefeneHnem cyibu 06 0TKase B nepefave fe-
na gna paccMOTPeHMs HO CyWecTBY B CYA Haf30pHON WHCTaHuuu. B aTom
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cnydyae npegcefaTefls COOTBETCTBYIOLLErO CyAa wuau 3amectutens Mpegceparens
BepxosHoro Cypaa P® BblHOCAT CBOe OMNpefjefieHNe o nepefave Aena fns pac-
CMOTPEHMNSA MO CYLLECTBY B CY[, Haf30PHON MHCTaHLUN.

B cnyuyae nepegauu Aena Ha pacCMOTPeHWe CyAa Haf30pPHOW WHCTaHLuK
nuuaM, yyacTBYIOLWMM B Jefie, HanpaBaAalOTCA KOMWW COOTBETCTBYIOLLErO Onpe-
[eneHnsa cyja U KONuW Haf30pHOW >Kanobbl unu npegcTaBieHns npokypopa
Bpems paccMOTpeHus fgena Cyj HasHayaeT C y4eTOM Toro, 4ytobbl nuua, yyact-
BylOLLMe B fiefle, UMeNn BO3MOXHOCTb ABUTLCA B CYf, Ha 3acefiaHue. Jluua, y4a-
CTBYIOLLME B flefle, U3BELLaloTCA O BPEMEHU 1 MECTe PacCCMOTPEHUS Aena, OfHaKO
UX HeABKa He MPenAaTCTBYeT ero pacCMOTPEHUIO.

Cnepyet umeTb B BMAY npasuno cT. 389 ITIK, cornacHo Kotopomy npegce-
patenb BepxosHoro Cyaa P® wnnu ero 3amectuTenb MMEKOT NpaBo BHecTu B [pe-
3uguym BepxosHoro Cypa P® MOTMBMpPOBaHHOE MpeAcTaBneHWe O nepecMoTpe
cyfebHbIX NMOCTaHOB/EHWIA B MOPsAAKe Haj3opa B Lensx obecrneyeHWs eAMHCTBA
cyAebHON NpakTUKM W 3aKOHHOCTWU. MO CMbICAy 3aKOHa Takoe MpefcTaBfieHue
MOXeT 6bITb BHECEHO M MPU OTCYTCTBUM 0OpaLLeHNs yHacTBYOLWMUX B Aene nu,
6e3 cobntofieHna o6Lero Nnopagka Nogaum n pacCMOTPEHNSA HaA30PHbIX Xanob.

B kauecTBe Cyf0B HaA30pPHOW MHCTaHLWUW [EACTBYIOT:

1) npe3nanyMbl BEPXOBHbIX CYA0B pecny6/iuK, KpaeBbiX, 061aCTHbIX Cy-
[,0B, CYA0B ropoAoB (hefepanbHOro 3Ha4yeHuMs, Cyfa aBTOHOMHOW o6nactu, cy-
[l0B aBTOHOMHbIX OKPYTOB;

2) CygebHas Konierns no rpaxgaHckum genam BepxosHoro Cypaa Po;

3) Mpe3nguym BepxosHoro Cypna P®.

CypebHas konnerus BepxosHoro Cypa P® B nopsgke Haj3opa paccmatpu-
BaeT flesla B COCTaBe TPex MOCTOAHHbIX Ccyfeid. 3acefaHns MpesnguymoB CyAoB
NMPaBOMOYHbI MPYU HaNMYMM 6ONLLLUMHCTBA YNEHOB npe3ugunyma. Mpokypop y4a-
cTByeT B CyfebHO-HaA30pHOM PacCMOTPEHWUM [efl, €CN OH SABAAETCA NWLOM,
y4acTBYHOLLIUM B fiefie.

PaccmoTpeHme fena B Haf30pHON MHCTaHUMW B OCHOBHOM MPOXOAWT Tak
Xe, KaK W 3acefjaHue KacCaLMOHHOW MHCTaHuuu. B cyge6HOM 3acefaHuu npu-
HAMAIOT yyacTue Ninua, yyacTByloWne B fiefie, UX NpefCTaBUTeNN, UHblE NULa,
nojasLlve HaA30PHYI0 Xanoby win npeAcTasfneHne NPoKypopa, ecau ux npasa u
3aKOHHbIE MHTEepPeCchl HeMmoCpPeACTBEHHO 3aTparMBalTcs 06XanyemMbiM CyaebHbIM
MOCTaHOB/IEHUNEM.

B nogroToBMTeNbHOM YacTyu 3acefaHuns npescefaTeNbCTBYIOLNIA BbIACHAET,
KTO M3 NINL, W3BELLEHHbIX O BPEMEHWN U MECTe PacCMOTPEHUA fieNa, ABUCA B 3a-
cefaHue, 06bABNAET COCTaB Cyfa, Moc/e Yero pellaeTcs Bonpoc 06 oTeogax. 3a-
TeM NpurnaweHHbIM B 3acefjaHne nunuaM pasbACcHATCA UX npasa M 0643aHHO-
ctn. [anee cyn o6cy>aatoT NOCTYNMBLLME XOAaTalicTBa W 3aiBNEHUA NMPUCYTCT-
BYIOLMX B CyjeOHOM 3acefjaHunin.

BTopas yacTb 3acefiaHus - pacCMOTPEHWEe MaTepuanos fena - HaynmHaeTcs
c joknaga cyabu. [leno, paccmMatpuBaemoe B MoOpsAKe Haf3opa B npesnjuyme
COOTBETCTBYIOLLEro CyAa, AOKNaAbIBAETCA NpefcefaTesieM Cyfja, ero 3amMmectuTe-
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NemM WU MO UX NMOPYYEHUIO MHBIM YIEHOM Mpe3nanymMa Nmbo paHee He y4acTBO-
BaBLUMM B PacCMOTPeHUU fena Apyrum cyabeit atoro cyga. B Cyge6Hoii konne-
rMm No rpaxgaHckum genam BepxoBHoro Cyaa P®, BoeHHoW konnerun Bepxos-
Horo Cypa P® geno foknagbliBaeTcs OfHUM W3 cyfeit Konnerun. Joknagunk ms-
naraeT 06CTOATENbCTBA Aena, COAepXaHue CyAebHbIX MOCTaHOBNEHUI, MPUHATLIX
no feny, MOTMBbLI HaA30pHOW Xanobbl WKW MpesCcTaBAeHUs NPOKypopa U onpe-
feneHuns cyfa o Bo30YXXAeHUM Haf30pHOro npoussofctea. CyabuM MOTyT 3afaThb
BOMPOCHI AOKNAAUNKY.

Nwvua, yyacTsylowue B aene, ux npefctaBuUTeNu, UHblE NuLUa, nojasLuve
Xanoby, NpoKypop, eciv OHW ABUAUCHL B CyAebHble 3acefaHue, BNpase [aTb
06bAcHeHUA no geny. MepsbiM faeT 06bACHEHME NULO, NOfaBLLee HAA30PHYIO
Xanoby, nau Npokypop, NoAasLlwmnii NnpeAcTaBieHme.

Mo pe3ynbTaTam pacCMOTPEHUN Aena Cyjd Haf30pHON WMHCTaHLUWU BbIHOCUT
onpefeneHue. NMpwu paccMOTpeHUU Jena B MOpPALKe Hag30opa BCe BOMPOCHI pelua-
loTCA 60/bWNHCTBOM F0M0COB. lMpy paBHOM KONWMYeCTBE rOA0COB, MOAAHHBIX
3a nepecmoTp fena B nopsafke Haf3opa U NPOTWB ero nepecMoTpa, HaA30pHas
Xanoba nnn npeacTasfeHe NPOKYypopa CUYATAOTCA OTKNOHEHHbIMWU. O BbiHe-
CEHHOM CY/AOM Haf30PHOIW MHCTaHLUKM onpeAeneHnn cooblyaeTcs nuuam, yyact-
BYIOLUM B fene.

Cyg, paccMOTpeB Jefio B NMopsfiKe Haf3opa, Brpase:

[ocTtaBuTb cyfebHOe NocTaHOB/eHWE Cyfa MepBON, BTOPOW MAN HaA3o0p-
HO MHCTaHUWUW 6e3 U3MEeHEeHUs, HaA30PHYI0 Xanoby uau npefcTaBneHne npo-
Kypopa 0 nepecMoTpe fena B nopsgke Haasopa 6e3 yA0BleTBOPEHUS;

2) 0TMeHUTb cyfebHOe NOCTaHOB/EHWE CyAa NepBOiA, BTOPOWA Mnn Hag3op-
HOM MHCTaHLWUW MOMHOCTbIO NM6GO B YacTW M HampaBWTb [0 Ha HOBOE pac-
CMOTpEeHWe;

3)oTMeHUTbL cyaebHOe NMoCTaHOBMEHMe Cyfa NepBoi, BTOPOW WKW Hag3op-
HOW MHCTAHLMW NOIHOCTbIO IMBO B YacTh M OCTaBUTb 3asiBleHMe 6e3 paccmoT-
peHnsa nnbo NpekpaTUTb NPOU3BOLCTBO MO AeNy;

4) 0CTaBUTb B CW/e OAHO U3 MPUHATLIX MO Aeny cyaebHbIX NOCTaHOBMEHWIA;

5) OTMEHUTb NMBO M3MEeHWUTL CyfebHOe NOCTaHOB/MEHWe cyda NepBOWA, BTO-
PO MAW HAA30PHON WMHCTaHLUWMM W NPUHATbL HOBOe CyAe6HOEe MOCTaHOBNEHME,
He nepefiaBas feno ANA HOBOrO PacCMOTPeHMUs, eCnn JONYyLLEHa OWN6OKa B Npu-
MeHeHUW 1 TOIKOBaHWM HOPM MaTepuasibHoOro npasa.

Kak BWAHO, MOSHOMOYMA CyAa HAA30PHOW MHCTaHUWIA B OCHOBHOM CXOAHbI
C NOAHOMOYMAMYW Cyfa BTOPOW WMHCTaHUMW. Pasnuune CBOAMTCA K TOMY, 4TO
Haf30pHad MHCTaHLUMA MOXeT HanpaBWUTb [e/0 Ha HOBOe KaccalMOoHHOe pac-
CMOTpEHME, a TaKXe 0CTaBUTb B CU/IE OfHO U3 paHee BbIHECEHHbLIX NO feny pe-
LWEHWI, onpeAeNeHnini UAM NOCTAHOBIEHWA.

OCHOBaHUAMW [N OTMEHbl WA W3MEHEHWUS CyfebHbIX MOCTaHOBAEHW
B NopsaAKe Haf3opa ABAAOTCA CYLLECTBEHHbIE HapyLleHNs HOPM MaTepuanbHoro
unu npoueccyansHoro npasa (cT. 387 IMK). CyLiecTBEHHOCTb HapyLUeHUs HOPM
npoLieccyansHOro npasa cyf Haf30pHOM MHCTaHLMKM YCTaHaBMBAET NO NpaBuaam
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cT. 364 TTIK, B KOTOpPOW yKasaHbl Cly4Yan TakKUX HapyLleHWi, KOTOpble BAEKYT
6e3yCN0OBHY0 OTMeHY CyAe6HbIX MOCTaHOB/EHWI HE3aBUCHMO OT JOBOJOB Xa-
nobbl AWM NpefcTaBneHns; ApYyrve HapyLleHUs HOPM MpoLeccyanbHOro npasa
MPU3HAKTCH CYLLECTBEHHbIMU W BAEKYT OTMeH)' cyfebHbIX MOCTaHOBMEHWI
npv yCNOBMMU, YTO OHWU MPUBENN UNN MOTU MPUBECTU K HEMPaBUIbHOMY pas-
peweHunto gena (n. 24, 25 Ha3BaHHOro NOCTaHOBMEHNUSA).

HapylieHne HOpM MaTepuanbHOro npasa Cyjd HaA30pPHON MHCTaHUMK ycTa-
HaBnuBaeT no npasunam cT. 363 IMK. CywecTBEHHOCTb 3TUX HapyLIEHU oue-
HWBAeTCs U MPU3HAeTCA CYAOM HAaf30PHOM MHCTaHLUMW NO KaXAOMY feny C yye-
TOM ero KOHKpeTHbIX 06CTOATENbCTB M 3HAYMMOCTM MOCNEACTBUI 3TUX Hapylue-
HWIA 4NS LA, B OTHOLIEHWM KOTOPOTO OHW [OMNyLieHbl (HapyLleHus ero npas,
cB06OA NNN OXPaHAEMbIX 3aKOHOM UHTEPECOB).

B oT/numMe OT KaccauMOHHOW WMHCTaHUMU YKa3aHWs BbIIECTOAWero cyga
0 TO/IKOBaHWM 3aKoHa ABAAIOTCA 06f3aTefibHbIMW 418 CyAa, BHOBb paccMaTpu-
Batowero geno (4. 2 ct. 390 I'MK).

TEMA 25.
MepecmoTp rpa>kgaHcKuMx aen
Nno BHOBb OTKpPbIBWNMCA ob6cTOATENIBCTBAM

MepecMOTp feNl N0 BHOBb OTKPbIBLUMMCA 06CTOATENbCTBAM ABNSETCA 0CO60A
thopmoil nepecmoTpa CyAe6HbIX aKToB, BCTYNUBLUMX B 3aKOHHYI cuiy. OH OT-
NNYAETCA HaNMyMeM CreumanbHbIX CTPOrO OFOBOPEHHbLIX B 3aKOHe OCHOBaHWIA
N8 BO30OYXAEHWA NPOM3BOACTBA M 6O0/bLIei JOCTYMHOCTbIO AN UL, yvacT-
BYIOLLUX B fefe.

OcCHOBaHMAMM ANf NepecmMoTpa peLleHuid, onpegeneHnin cyfoB No BHOBb
OTKPbIBLIUMCA 06CTOATENLCTBAM ABAAOTCA (CT. 392 XK PP):

1) cyuwiecTBeHHbIe Ana fena 06CTOATEeNbCTBA, KOTOPbIE HE 6bINN U HE MOT-
NN 6bITb N3BECTHbI 3a9BUTENIO;

2)3aBeJOMO JI0XHble MOKa3aHWs CBUAETeNs, 3aBefOMO JI0OXXKHOe 3aK/touye-
HWe 3KcnepTa, 3aBefOMO HeNpaBW/bHbIA MNepeBof, (anbcupukauua Aokasa-
TeNbCTB, MOB/EKWMe 3a COBOA NPUHATNE HE3AKOHHOro0 WM HEOBOCHOBAHHOIO
peleHns, onpegeneHns cyja u yCTaHOBNEHHbIE BCTYNMBLUMM B 3aKOHHYIO CUNy
MPUroBOpoOM cyfa;

3) NpecTynneHna CTOpPOH, APYruX Nul, y4yacTBYHOLWWUX B fene, ux npeg-
CTaBMTeNei, NpecTynneHns cypei, COBepLIEHHbIe MpPY PacCMOTPeHUN U pas-
pelweHNn [aHHOTO Jena W YCTaHOBMEHHble BCTYMUBILUUM B 3aKOHHYIO CUAY
NPMroBOpoOM Cyfga;

4) 0TMeHa peLleHuns, Npurosopa Unu onpegeneHns cyga nm6o nocrtaHos-
NeHna rocyAapCTBEHHOIO OpraHa WM opraHa MecTHOro camMoyrnpaB/eHMs, No-
CMY>XXWBLUMX OCHOBAHMEM 15 NPUHATUA PELeHUs Uan onpegeneHuns cyga.
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PeweHne nepecmaTpmBaeTcs NO BHOBb OTKPbIBLIMMCA 06CTOATENbLCTBAM
CYAOM, BbIHECLUMM 3r0 pelleHmne. MepecMOTp NO BHOBb OTKPbIBLUMMCSA 06CTOSA-
TeNbCTBaM pelleHuii, onpeaeneHnii CyAaoB anennayMoHHON, KacCauuoHHON nnu
Haf30pHOW MHCTaHLMWU, HA OCHOBAHMU KOTOPbIX M3MEHEHO peLleHue cyda nep-
BO/ MHCTaHLMW WUAN NPUHATO HOBOE peLUeHMne, MPOM3BOAMTCA CYOM, U3MEHUB-
LWMM peleHmne cya Ui NpUHABLLUM HOBOE peLleHue.

3aaBfieHne, npejcTaBaeHne 0 NepecmMoTpe No BHOBb OTKPbIBLUIMMCA 06CTOSA-
TeNbCTBaM PELUeHNs, OMpefesieHna cyfa MofaloTCs CTOPOHAaMM, MPOKypopoMm,
OPYTUMUW NULAMW, YHaCTBYIOWUMW B fieNe, B Cyf, NPUHABLUWIA pelleHne uam on-
pegenenuve. Takue 3adBfieHUe, NpejcTaB/ieHne MOTyT 6bITb MOAaHbl B TEYEHUe
Tpex MecsiLeB CO AHA yCTaHOBMEHMA OCHOBaHWIA ANs nepecMoTpa.

CpoK ana nofayu 3afBneHus ncumcnsaetcsa B cnyyaax (cr. 395 MMK):

1) Korga 3asBUTENO0 CTAHOBATCA W3BECTHbI CYLLECTBEHHble And Aena 06-
CTOATE/NILCTBA, KOTOPblE HE OblIM U He MOrnu ObiTb W3BECTHbI 3asBUTENIO,
CO AHA OTKPbITUA 06CTOATENLCTB, UMEIOLLMX CYLLECTBEHHOE 3HAYEHWNE AN feNna;

2) Korga BCTYNUBLUUM B 3aKOHHYIO CWUy NPUroBOPOM cyfa 6bln yCTaHOB-
NeHbl 3aBEIOMO /IOXHble MOKasaHWA CBUAETENs, 3aBeflOMO JIOXHOe 3aK/oye-
HWe 3KcrmepTa, 3aBeAOMO HempaBUbHbIA MNepeBod, (anbcudumkayms pokasa-
TeNbCTB, NPECTYNNEHNA CTOPOH, APYTWMX AWL, y4yacTBYKOLWNX B fene, nnbo ux
npegcTaBuTeNein UAM MpecTynieHus cyfeil, COBEpPLUEHHble MPW PACCMOTPEHMUM
[aHHOTO fena, - CO AHA BCTYMN/JEHWA B 3aKOHHYIO CU/ly NpPUroBopa Mo Yronos-
HOMY feny;

3) 0TMeHb! pelleHns, NPUrosopa UK onpepeneHns cyga 6o NocTaHoBs-
NeHns ToCy[apCTBEHHOrO OpraHa, OpraHa MeCTHOro camoOyrnpaB/ieHus, Mocny-
XWBLUEro OCHOBaHMEM ANA NPUHATUS [aHHOT0 PeLleHWns UAU ONpefeneHuns cy-
[a, - CO [HS BCTYN/EHWS B 3aKOHHYIO CM/y NPUTroBOPa, PeLUeHMns, onpegeneHus
cyfa, KOTopble OTMEHAIOT paHee BbIHECEHHbIE pelleHune, MPUroBOpP, Onpegene-
Hue cyfa nMbo NoCTaHOBMIEHME FOCYAapPCTBEHHOr0 OpraHa Wiy opraHa MecTHOro
camoynpaBneHns, Ha KOTOPbIX OblN0 OCHOBAHO MepecMaTpuMBaeMoOe pPeLUeHMUe,
onpegeneHne cyda; NMbo co AHA MPUHATUSA TOCYAAPCTBEHHbIM OPraHoM Wu
OpraHoM MeCTHOro camoynpaBfieHWs HOBOFO MOCTAHOB/IEHUSA, HA KOTOPOM 6bino
OCHOBaHO nepecmaTpuBaeMoe peLleHune, onpejeneHune cysa.

3aaBfieHNe 0 NepecMOTPe peLleHuns, ONpeaeNieHns cyfa no BHOBb OTKPbIB-
Lwmmcs 06CTOATENbCTBAM CYA paccMaTpmBaeT B CyAeOHOM 3acefaHun. 3asaBuTenb
W Nnua, yyacTByloWmMe B Aefie, U3BELLAOTCA O BPEMEHM U MecCTe 3acefjaHus, 0f-
HaKO WX HesBKa He ABMAETCA MPenAaTCTBMEM K PACCMOTPEHMIO 3afB/eHUs.
MpegmeTom cyaebHOro pasbupaTtefibCTBa AB/AETCA TOMbKO OfUH BOMPOC: AB/SA-
I0TCA N 0BCTOATENLCTBA, YKa3aHHbIe 3asBUTENIEM, CYLLECTBEHHbIMW AN [ena,
B/IMAIOT NI OHM Ha CyfebHblli akT. Cyf, pacCMOTpeB 3asB/leHWe O NepecMoTpe
No BHOBb OTKPbLIBLUMMCA OBGCTOATENbCTBAM PELUEHUA, OMNpeAeNeHns cyfa, um
YLOBNETBOPAET 3aAB/eHNE M OTMEHSeT pelleHue, onpejeneHne cyfa, Unm oTka-
3blBaeT B WX nepecmoTpe. OnpegeneHune cypa 06 y[OBEeTBOPEHUU 3asBNEHMS
0 NepecMoTpe Mo BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM pPeLleHus, onpegene-
HMA cyda 06)XanoBaHWIO He NOANeXMT. B cnyyae OTMeHbl pelleHuns, onpegene-
HWS cyda Aeno paccMmaTpyBaeTcs Cy40M MO NpaBuiam, YCTaHoB/eHHbIM K.
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TEMA 26.
Oco6eHHOCTM NMpoM3BoACTBA MO Aesam
C yyacTuemM MHOCTPaHHbIX Nul,

MK P® pernameHTupyer:

1) rpaxpaHCKyro npoueccyanbHY MpaBoCnOCOBHOCTb M f[eecnocobHOCTb
WHOCTPAHHbIX TpaxfjaH, nvy 6e3 rpaxfaHctsa, MpoueccyanbHyl NpaBocmno-
COBHOCTb MHOCTPAaHHbLIX OPraHM3aLnii U MeXAYHapOAHbIX OpraHn3aLuii;

2) NOACYAHOCTb Aen Mo cnopam ¢ y4acTMEM MHOCTPAHHOTO 3/IEMEHTa;

3) UCKM K MHOCTpaHHbIM rocyfapcTsaM M MeXAyHapoAHbIM opraHusauu-
AM, LUNIOMATUYECKUIA UMMYHUTET;

4) ucnonHeHne cyfebHbIX NOPYYEHUA MHOCTPaHHbLIX CYA0B U obpalieHue
CyfioB P® € nOpy4YeHUAMUN K UHOCTPaHHBIM CyaMm;

5) npn3HaHWe 1 UCMOMHEHNE PeLLEHNI MHOCTPaHHbIX CYA0B U apbuTpaxei
(KaK BUA rpaxjaHckoro npov3BoACTBa).

Poccuiickas ®epgepauns SBNAETCA Y4YaCTHUKOM [@arCKoi KOHBEHUUW
no BoMpocam rpaxaaHckoro npouecca 1954 r., BeHCKO KOHBEHLMMW 0 AUNNO-
MaTUYecKuMx cHoweHuax 1961 r.. BeHCKOW KOHBEHLMMW O KOHCYNbCKUX CHOLUE-
HUax 1963 r. u T. 4. JeAcTBYHOT MHOTOCTOPOHHMWE U BYXCTOPOHHUE MeEXAyHa-
poAHble [OroBOPbI, YCTaHaBIMBaAKOLW e HOPMbI MEXAYHAPOAHOr0 rpaxjaHCKoro
npouecca (Hanpumep, KOHBEHLMA 0 NPaBOBOW MOMOLLM M NPaBOBbIX OTHOLIE-
HUAX NO FPaXAaHCKUM, CeMeHbIM W YronoBHbIM Aenam 1993 r., yyacTHUKaMK
KOTOPOW ABNAKOTCA MHOTMe rocygapcTsa - uneHbl CHIM) u gp.

B cootBetcTBUM C Y. 4 cT. 15 KOHCTUTYLMKU P® 06LENPU3HAHHbIE NPUH-
LMNbl U HOPMbl MEXAYHapOAHOr0 Npasa ¥ MeXAyHapohHble f0roBopbl Poccuii-
CKOn Pefepauum ABAAIOTCA COCTABHOW 4acTblO ee MpaBOBON cucTeMbl. Ecnm
MeXAYyHapo4HbIM [OroBopoM Poccuiickoil ®depepaunn ycTaHOB/EHbI WHble
npasuna, Yem nNpefycMOTPEHHbIE 3aKOHOM, TO MPUMEHSAIOTCA NpaBuna Mexay-
Hapo/HOro f0rosopa.

["paxkgaHcKoe mpoueccyanbHoe 3akoHoaTenscTeo P® ycTtaHaBnMBaeT Ha-
LMOHaNbHbIA MPaBOBOA peXWM B 06/1acTV 3awWMTbl NpaB W WHTEPECOB WHO-
CTPaHHbIX FpaXgjaH, opraHusauuii n nuy 6e3 rpaxgaHcTsa. 3TO 03HayaeT, yTo
WHOCTPaHHbLIM rpaxpaHam, NpejnpuaTuaM, opraHusaumam u nuuam 6e3 rpax-
[aHCTBa NpefoCTaBNAETCA TAKOWM e pexuM, Kak n Ans pU3nyecknx n opuan-
yeckux nuy P®, Ha HUX pacnpocTpaHATCA OWHAKOBble MpoLeccyabHble
npaBa. HaLnoHanbHbIA PeXUM He MpefycMaTpuBaeT BBeAeHME KaKWX Obl TO HU
6b1710 ycnoBMin B BUAe TpeboBaHMA O NPOXMBAHUW Ha OMNpeAeneHHON TeppuTo-
puu 1 npou.

MonoxeHne 0 HaUMOHaNbHOM peXWMe O0TpaxaeTcs Kak B POCCUIACKOM
rpaXfaHckom npoueccyanbHOM 3aKOHOAATeNbCTBe, TaK U B MEXAYHapOoAHbIX
porosopax. Hanpumep, cornacHo KoHBeHUMM 0 NpaBoBO NOMOLL M U NPaBOBbIX
OTHOLUEHMAX MO FPaXAaHCKUM, CeEMeliHbIM W YronoBHbIM genam 1.993 r. rpax-
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[laHe KaXAoi M3 [OoroBapmBaloLLMXCs CTOPOH, a TakXe nuua, NpoXxuBatoLwme Ha
ee TeppuTopum, MoMb3YTCA Ha TEPPUTOPUAX BCEX APYTUX LOroBapuBatoLuxcs
CTOPOH B OTHOLIEHWUMN CBOUX MUYHbIX U MMYLLECTBEHHbIX NPaB TaKOW e Npaso-
BOW 3allMTON, KaK N COBCTBEHHbIE TpaXKfaHe JaHHOl AoroBapuBaloLLeiica cTo-
poHbl (4. 1cT. 1).

HaunoHanbHbIi pexXxuM yCTaHaBMBAaeTCA TakXke ABYXCTOPOHHUMU MeX-
[LYHapoAHbIMKU [OroBoOpamMu, MOXeT ObiTb YCTAHOB/IEH U NMPUMEHUTENIBHO K OT-
[enbHbIM BMAAM OTHOWEHWA (B OTHOLIEHWM MPUOBPETEHUA MO HacneAcTBy
UMYLLECTBA, HaXOAALWEroca Ha TeppuTOpUM LPYroro rocyfapcrtsa, U npas, KO-
TOpble AO/MKHbI 6biTb TaM OCYLLECTB/EHbI, @ TaKXKe B OTHOLEHWWN CNOCOBHOCTH
COCTaB/IEHWA N OTMEHbI 3aBELLLAHNA HA TaKoe UMYLLECTBO U TaKue npasa u T. A.).

HaunoHanbHbIi peXXMM pacnpocTpaHfeTcs Ha WHOCTPaHHbIX rpaxaaH u
nuuy, 6e3 rpaxgaHctea. B cootseTcTBUM C PefepanbHbiM 3aKOHOM OT 31 mas
2002 r. N262-03 «O rpaxpgaHcTBe Poccuiickoii ®eaepaymm» MHOCTPAHHbLIMU
rpaxgaHaMmy NpuUsHaKTCA nuua, He ABNAKOLWMECH rpaxaaHamu Pd, nmetolimne
rpaxkfaHcTso (NoAAaHCTBO) MHOCTPAHHOTO rocyAapcTsa, nnuamMy 6e3 rpaxzaH-
CTBa - /MUa, He ABNALWMecA rpaxjaHamm P® n He umerolne foKa3aTeNbCTB
Hannuua rpaxjaHcTsa Apyroro rocyaapcrsa.

Onpefenas rpaXaaHCcKyt npoueccyanbHYH NpaBocnoco6HOCTL U eecno-
COGHOCTb WMHOCTPaHHbIX rpaxjaH, nuy 6e3 rpaxgaHcTsa, MpoLeccyanbHyo
MpaBOCMOCO6HOCTb MHOCTPAHHbIX OpPraHn3auuini U MeXxayHapoaHbIX OpraHu3a-
unid, FMK BBOAUT NOHATME ANYHOTO 3akoHa (4. 1 cT. 399 ITIK). paxpaaHckKas
npoueccyanbHas npaBoCNOCO6HOCTbL U [eeCnOCOBHOCTb WMHOCTPaHHbIX rpax-
[aH, nuy, 6e3 rpafaHcTea OnNpefensdoTca UX UYHLIM 3aKOHOM, T. €. MPaBoM
CTpaHbl, FPaXAaHCTBO KOTOPOA rpaxjaHuH umeeT. Ecnau rpaxgaHuH Hapsgy
C rpaX4aHCTBOM P® nmeeT U MHOCTPAHHOE TPaXKAaHCTBO, ero IMYHbIM 3aKOHOM
cynTaeTca poccuiickoe npaBo. MNpW HanuMuuMm y rpaxgaHuHa HeckoNbKUX WHO-
CTPaHHbIX FPaXKAaHCTB €ro /IMYHbIM 3aKOHOM CYMUTAETCA MPaBO CTPaHbl, B KOTO-
POl rpaxfaHUH UMeeT MecTO XWUTenbcTea. JIMLO, He ABNAIOLEecs Ha OCHOBE
NNYHOTO 3aKOHa NpoLEeccyasibHO AeecnocobHbIM, MOXET ObITb Ha TeppuTOopUn PP
NPU3HaHO npoueccyanbHO 4eecnoCobHbIM, ecv OHO B COOTBETCTBMM C POCCUIA-
CKMM npaBoM o6nafaet npoueccyanbHol feecnocobHOCTbIO (4. 5 cT. 399 IMIK).

MpoueccyanbHas NPaBOCMNOCOOHOCTb MHOCTPAHHON OpraHu3auum u Mex-
[LYHapoAHOW opraHuM3aumm Takxe OMpefensieTcsd JANYHbIM 3aKOHOM. JIMYHBbIM
3aKOHOM WHOCTPaHHOW OpraHu3aLuy cuMTaeTcs MpaBoO CTPaHbl, B KOTOPO Op-
raHusauus yupexgeHa. Ha ocHoBe MYHOr0 3aKOHA MHOCTPaHHOW OpraHu3auum
onpefenseTca ee npoueccyasibHas NpaBocnoco6HOCTb. MIHOCTpaHHas opraHu-
3aums, He obnagarolias B COOTBETCTBMM C NMYHBLIM 3aKOHOM MpoLieccyanbHOiA
npaBoCnoco6HOCTLIO, MOXET 6bITb Ha TeppuTOpUN PP npu3HaHa NpaBocnocoob-
HO B COOTBETCTBMM C pOCCMICKMM npaBoM. poueccyanbHas npaBocnocob-
HOCTb MEeX/JYHapOo4HOl OpraHu3aLun yCcTaHaBMBaeTCA Ha OCHOBE MeXAYHapoj-
HOro A0roBopa, B COOTBETCTBMMN C KOTOPbIM OHA CO3[aHa, ee yupeiuTenbHbIX A0-
KYMEHTOB UM COrNalleHns ¢ KOMNeTeHTHbIM opraHom P® (cT. 400 IMMK).
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MHocTpaHHble rpaxjaHe, nuua 6e3 rpaxzjaHcTBa MOryT Yy4acTBOBATb
B FpaXKJaHCKOM CYZAOMPOU3BOACTBE /IMYHO WAWM 4epe3 npefctaButens. Ecnu
npeAcTaBUTENIEM ABMSAETCA POCCUMIACKWIA TPaXKAaHUH, TO OH HaAeNnseTcs NoJiHo-
MounsMM B 06LEeM mopsgke, ycTaHoBneHHOM [TK. MHocTpaHubl n nuuya 6e3
rpaXKfaHcTBa BMnpaBe MpuBAeYb K NPOLIECCY aABOKaTa ApPYroi ctpaHbl. B aTom
cyyae BOMPOC O JOMYCKe TaKOro NpeAcTaBUTENs peluaeTcs CYAbeil B KaXAOM
cnyyae UHAUBUAYANLHO.

MonHomoumns npeacTaBuTens OMOPMAAIOTCA [OBEPEHHOCTLIO MO MNpaBu-
NlaM, ycTaHOB/MEHHbIM B K.

B mexayHapoAHOM npaBe pas3nuuyaeTcsi abCconTHbIA 1 OrpaHUYeHHbI
(yHKUMOHANbHBIN) MMMYHUTET WMHOCTPAHHOrO rocygapcTBa. lpeabsBneHue
Bcyfe P® ucka K MHOCTpaHHOMY rocyfapcTBy, MpuBeYeHUe WHOCTPAHHOTO
rocyjapcrtea K y4acTuio B [iefle B KayeCTBe OTBETUMKA MW TPETLEro nuua, Ha-
NIOXXEHMe apecTa Ha MMYLLECTBO, NpUHaj/iexatiee MHOCTPaHHOMY rocyAapcTBy
N Haxopdsleecs Ha Tepputopun P®, 1 NpUHATAE NO OTHOLIEHUID K 3TOMY UMY-
LLECTBY MHbLIX Mep Mo obecneyvyeHnto Ucka, obpalleHne B3bICKaHWA Ha 3TO UMY-
LLecTBO B NOPALKE UCMOMHEHWS pelleHunid cyda AONYyCcKalTca TOAbKO C corfa-
CMS KOMMETEHTHbIX OpraHoB COOTBETCTBYIOLLEro rocyfapctea, ecnim WHoe
He NpefyCMOTPEHO MEXAYHapoAHbIM AOroBopoM Poccuiickoin ®egepauyumn nam
(hefepasibHbIM 3aKOHOM.

MK onpegenseTt v NOpAAOK NpeabsBAEHUSA UCKOB K MEXAYHapOoHbIM Op-
raHmsaumsam B cygax Pd. AkkpeguTtoBaHHble B Poccuiickoii ®epgepauun gu-
naomMatuyeckue npeacTaBUTeNIn UHOCTPAHHbLIX roCyaapcTs, Apyrve nuua, yka-
3aHHble B MeXAYHapoAHbIX forosopax P® wunu defepanbHbiX 3aKoHax, Moase-
XaTt pucaMkuumn cynos P® no rpaxgaHCKUM genam B npejenax, onpepeneH-
HbIX 0OLENPU3HAHHBLIMU MPUHLMIAMWU U HOPMAMUW MEeXAYHapOoLHOro npasa unu
MeXAyHapoHbIMK gorosopamu Poccuiickoin ®egepauun (4. 3 cT. 401 MMK).

MHocTpaHHble rocyapcTea o6nagatoT cygebHbIM UMMYHUTETOM, YTO O3Ha-
YyaeT U3bATME O4HOr0 rocyfapcTsa U3 MNoj PUCAUKLUKN APYrOro rocyaapcrsa.
B ocHoBe cyje6HOro UMMYHUTETA JIEXXUT CYBEPEHUTET U PABEHCTBO rOCYAapCTB.

B cuny cyne6HoOro ummyHuTera:

1) ogHO rocyfapcTBO HenoAcyAHO Apyromy (CygebHblii UMMYHUTET B Y3-
KOM CMbIC/Ie CN0BA);

2) 6e3 cornacus Apyroro rocyfapcrsa He MOryT 6biTb MPUHATbI Mepbl
npeaBapuTenbHOro 06ecnevyeHmns UCKa;

3) 6e3 cornacua Apyroro rocyjapcrea He MOXeT 6biTb OCYLLeCTB/IEHO
MPUHYANTENbHOE UCMONHEHNE PeLLEeHNs.

Mpn PyHKLUOHANBLHOM UMMYHUTETE roCyAapcTBo 061a4aeT UMMYHUTETOM
TOMIKO NpWU COBeplUeHUN My6/MYHO-NPABOBLIX aKTOB, MPU OCYLLECTBNEHUN
KOMMEPYECKON [esTesIbHOCTM OHO MMeeT cTaTye 00bIYHOro MpeanpuHUMaTens
C IMLLIEHNEM MPUBUNETWIA, BbITEKAKOLWMX U3 CYy[e6HOT0 MUMMYHUTETA.

Ounnomatnyecknii U KOHCYNbCKWUIA MMMYHWUTET PerynupyeTcs BHYTPEH-
HUM 3aKOHOAaTe/NIbCTBOM U MEXAYHapOAHbIMU KOHBEHLMAMU. BeHcKas KOH-
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BEHLUMSA O AUNNOMATUYECKUX CHOLWeHUAX 1961 r. HajenseT gunaoMaTuyeckoro
areHTa UMMYHUTETOM OT FPaXAaHCKOW HOPUCANKLUN, 33 UCKITIOUYEHNEM:

1) BELWHbIX UCKOB, OTHOCALLUXCA K YACTHOMY HEABUXUMOMY WUMYLLECTBY,
HaxoAAleMycs Ha TeppuTopuu rocyfapctsa npebbiBaHWs, eCAn TOMbBKO OH
He BNajeeT UM OT MMEHMN aKKpeAuTYIOLWero rocyaapcTaa 4ns Lenein npescrasu-
TeNbCTBa;

2) WCKOB, KacalLiMXca HacrefoBaHUA, B OTHOLIEHUN KOTOPbLIX AuUnioma-
TUYECKWI areHT BbICTyNaeT B KauyeCTBe WCMOMHWTENS 3aBeliaHus, noneyntens
Hafi HacfefCTBEHHbIM WMYLLECTBOM, Hac/lefHWKa WAM OTKasomonyvaTens Kak
YacTHOE NINLL0, & He OT UMEHUN aKKpeAUTYIOLLLero rocyapcraa;

3) UcKoB, OTHOCAWLMXCA K N060A NpothecCMoHanbHON UM KOMMEPYeCKoi
LeaTeNbHOCTW, OCYLWeCTBNSEMON AWNIOMATUYECKMM areHToM B TroCyfjapcTBe
npebbiBaHUA 33 NpeAenamu CBOMX 0PULMaNbHbLIX MOSTHOMOUUIA.

HukKakne WCMONHUTENbHbIE MEPbl He MOTYT MPUHUMATLCA B OTHOLLUEHWUU
OVMNNOMATUYECKOrO areHTa, 3a UCK/IIYEHNEM MEPEUYNCNIEHHBIX CNyYaeB, U UHa-
Yye Kak npy ycrioBumn, YTO COOTBETCTBYIOLLME MEPbI MOTYT MPUHUMATLCA 6e3 Ha-
pyLIEHUA HEMPUKOCHOBEHHOCTW ero MYHOCTY UMW ero pe3ngeHumnu.

CyfebHblli UMMYHUTET KOHCY/IbCKUX [O/MKHOCTHBIX AL, W KOHCYNbCKUX
CnyXalymnx, KOoTopble He NoAnexar HpPUCANKLUN CY[e6HbIX N agMUHUCTpa-
TWBHbIX OPraHoB rocyjapctsa npebbiBaHUA B OTHOLIEHUW AeiCcTBWIA, COBep-
LaeMbIX UMW MPU BbIMOJHEHNN KOHCY/NbCKNX (DYHKLWIA, 38 UCKNOYEHUEM rpa-
XAQHCKOT0 MCKa, YCTaHOB/IEH BEHCKON KOHBEHLMEN O KOHCYNbCKUX CHOLIEHMU-
Ax 1963 T.

Mo obuwemy npaBuny AeliCTBME PELUEHUS Cyfa OrpaHWYeHO TeppuTopuei
3Toro rocypapctea. [pusHaHWe Ha TeppuTopuu rocygapcTsa pelleHus WHO-
CTPaHHOro cyja NpugaeT eMy Ty Xe camylo HpPUANYECKYH0 CUiy, KOTOPOi 06-
NajaeT pelweHue cyAa AaHHOro rocygapctea. Mopagok mucnonHenms B Poccuii-
CKO defepauny pelleHNn MHOCTPaHHbIX CYAOB W apbuTpaxei onpefensercs
COOTBETCTBYIOLW UMW MEXAYHAPOLHBIMU [OrOBOPaMU.

3aKOHOaTeNnbCTBO Pa3/IMYHbLIX CTpaH 3HaeT TPWU CUCTEMbl WCMOMHEHUA
peLeHniA MHOCTPaHHbIX CyA0B. Bo-nepBbix, cucTema perucTpaLumn, B COOTBET-
CTBUM C KOTOPOW ANA NMPUHYAUTENbHOrO WCNOAHEHWS Cyfe6HOro pelleHus He-
obxofMMa ero perucTpauusa B onpegeneHHoM cyfie6HOM opraHe rocyfapcrsa.
Bo-BTOpbIX, CUCTEMA YNPOLLEHHOrO MPOU3BOACTBA, B CUY KOTOPOro pelleHune
WHOCTPAHHOIO CyfAa CNY>XWUT OCHOBaHWeM He A8 WCMNOMAHEeHWA, a b ANns
npeabaBNEHNA UCKA. B-TpeTbnXx, cuctema NoATBEPXKAEHUSA PELUEHNA MHOCTPAH-
HOro cyja KOMMeTEHTHbIM CYflOM rocyAapcTBa, Ha Ybeil TeppUTOPMM peLleHne
MOANEXUT UCNONHEHUO (CMCTeMa 3K3ekBaTypbl). COBETCKOE, a MO3Xe pOCCUii-
CKOE 3aKOHO/aTe/IbCTBO BOCMPUHANO CUCTEMY 3K3EKBATYphI.

B03MOXHOCTb NPU3HAHUA CYle6HOr0 pelweHns U ero UCMoNHEeHUs npeay-
CMaTpPUBAETCA BHYTPEHHUM 3aKOHOAATENbCTBOM W MEXAYHapOAHbIMU [Or0oBO-
pamu. Ctatbs 409 FIIK P® ycTaHaBnuBaeT npasuna npusHaHMa U UCMOMHEHNUA
peleHnii MHOCTPaHHbIX CyfO0B. PellieHWs WMHOCTPaHHbIX CyA0B, B TOM 4ucne
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pelweHns 06 YTBEPXAEHNN MUPOBbIX COrNaLleHNid, MPU3HAKOTCA U UCNOMHAKTCS
B Poccwuiickoin ®egepauun, ecnm 370 NPeLyCMOTPEHO MEXAYHapOoAHbIM 4Oro-
BopoM Poccuiickoii ®egepayum.

B pamkax fAefcTBMS TpaXAaHCKOro npoLeccyanbHOro npaea nog pelue-
HUAMW WHOCTPAHHbLIX CY[O0B MOHUMAKOTCA PELUEHUS MO rpaxAaHCKUM [fenam,
33 UCKNIOYEHNEeM fJen Mo 9KOHOMWYECKMM Cropam W ApYrux fJefl, CBA3aHHbIX
C OCyLLeCcTBNEHNEM NPeAnpPUHUMATENLCKOA U UHOW 3KOHOMMWYECKON aes Tefb-
HOCTW, NPWUrOBOPbI NO fenaM B 4acTu BO3MelleHus yuiepba, NPUUYMHEHHOrO
NPEeCTYN/IEHNEM.

Ans npeabaBneHns pelleHns UHOCTPAHHOrO rocyfapcTsa K NPUHYAUTENb-
HOMY ucnonHeHuto MK ycTaHaBnMBaeT TPEXNETHUIA CPOK CO AHA BCTYMEHUS
B 3aKOHHYIO CU/ly peLueHWs WMHOCTPaHHOro cyfa. lMponyLleHHbI MO yBaXu-
TeNbHON MPUYMHE CPOK MOXET ObiTb BOCCTaHOB/EH CyfoM B Poccuiickoin ®e-
fJepaunn B nopsagke, npegycmoTpeHHom cT. 112 MK P®.

MoacyfHOCTb Aen O pacCMOTPEHMU XofaTaiicTBa O MPUHYAWUTENbLHOM UC-
MOMHEHNN pelleHns WHOCTPaHHOro rocyfAapctea OMpefenserca no npasuiam
CT. 410 MK P®. PeweHne sonpoca 0 NPUHYANTENLHOM UCMONHEHUN OTHOCUT-
CA K BEIEHNIO BEPXOBHbLIX CYfl0B pPecrny6/nKu, KpaeBbiX, 061acTHbIX CY[O0B, Cy-
[0B ropofioB (hefepanbHOro 3HauyeHus, cyfa aBTOHOMHON 06nacTU MAU Cyaos
aBTOHOMHbIX OKpPYroB. TepputopuanbHas NOACYAHOCTb ONPefensieTca no Mecty
XUTENbCTBA UM MECTY HaxOXAeHus LOMKHWKa B Poccuiickoit degepaunu, a
B C/lyyae, ecnv AO/MKHUK He UMEeT MecTa XUTe/bCTBa UM MecTa HaxoXAeHns
B Poccuiickoii defepaunm nmbo MecTo ero HaxoXAeHWs Heu3BecTHO, - N0 Mec-
TY Hax0X[EeHNs ero umylliecTsa.

B xopataiicTBe 0 NPUHYAUTENbHOM WCMOAHEHWW PELUIEHUN WHOCTPAHHOro
cyfda fO/HKHO 6bITb YKasaHo (cT. 411 MK P®):

1) HauMeHOBaHWe B3biCKaTeNs, ero NpeAcTaBUTeNs, €CinM Xo4aTaincTeo no-
flaeTca npefcTaBuTeNIeM, YyKasaHUe WX MecTa >XWTeNbCTBa, a B Clyyae, ecnu
B3bICKaTe/IEM fBMIETCA OpraHu3aumns, ykasaHme Mecta ee HaxoXAeHWUS;

2) HaMMeHOBaHWEe [0/DKHWKA, YKa3aHue ero Mecta XWTeNnbCTBa, a eciu
[O/MKHUKOM AB/ISAETCA OpraHM3auuns, ykasaHue Mecta ee HaxoxXaeHus,

3) npocbba B3biCKaTens O paspewweHnn MNPUHYLUTENbHOTO WUCMONHEHNS
peLleHns unm o6 ykasaHumn, ¢ KaKoro MOMeHTa TpebyeTcs ero UCMosHeHue.

B xopaTaiicTBe MOryT ObITb YKa3aHbl W WHble CBEAEHUSA, B TOM 4uUCNe HO-
Mepa TenedoHoB, (hakcos, afpeca 3/EKTPOHHON MOYTbI, ECAN OHU HEO6XO4UMBI
419 NPaBMIbHOrO U CBOEBPEMEHHOI0 PaCCMOTPEHUS fena.

K xopaTaiicTBy mpunaratloTca LOKYMEHTbl, NpefyCMOTPEHHble MeXAyHa-
poAHbIM fOroBOPOM P®, a ecnu 31O He MPefyCMOTPEHO MeXAYHapoAHbIM [0-
roBOpPOM - AOKYMEHTbI, NnepeyncrieHHble B 4. 2 cT. 411 I'TIK.

XopataiicTBO O NPUHYLUTENbHOM WCMOAHEHUU PELUEHUS WHOCTPAaHHOro
cyfa paccmMaTpuBaeTcs B OTKPbITOM CyAe6HOM 3acefaHuu ¢ U3BELLEHNEM [O/K-
HWKa O BPEMEHW M MecTe pacCMOTPeHUs xopgaTaicTea. HesBka 6e3 yBaxuTesb-
HOI MPUYUHBI AOMKHMNKA, OTHOCUTE/IbHO KOTOPOro CyAy M3BECTHO, YTO MOBECT-
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Ka emy Oblna Bpy4yeHa, He sABMAeTCH MPENnATCTBMEM K paccMoTpeHuio. Ecnn
[JOMKHUK 0bpaTtuica B CyA € Npocb60oil 0 nepeHOCce BPEMEHN PACCMOTPEHUS XO -
faTaicTea 1 3Ta Npocbba Npu3HaHa CyAOM YBaXWUTeNbHOM, Cyh NMepeHoCUT Bpe-
MSi pacCMOTPEeHUs W u3BewaeT 06 3TOM [O/MKHUKA. Bbicnylwas 06bACHEHMS
[O/MKHMKA M paccMOTpeB MNpefcTaBfieHHble [0Ka3aTe/bCTBa, Cyf BbIHOCUT ON-
pefeneHne o NPUHYAUTENIbHOM WMCMNOJIHEHUWN peLleHns MHOCTPaHHOro cyfja uiu
06 oTKa3e B 3TOM. Ha oCHOBaHWM peLleHUs MHOCTPaHHOIo cyfa W BCTYNUBLLETrO
B 3aKOHHYK CWUNY onpefefieHns cyfa O NPUHYAUTENbHOM WCMOMHEHUU 3TOr0
peweHns BbIJAETCA WCMOMHUTENbHbIA NWUCT, KOTOPbLIA HanpaBnseTcs B CY[
M0 MEeCTY UCMOSIHEHUA AaHHOTO0 peLleHuns. MNpn BOSHUKHOBEHUN COMHEHWUI Y Cy-
[a npy peleHMM Bonpoca 0 NPUHYAUTENbLHOM WCMOMHEHUW OH MOXET 3anpo-
CUTb Yy nnua, BO3OYAMBLUEro X0faTaicTBO, 0OBACHEHME, a TakKXe OMPOCUTb
[LO/MKHUKA MO CYLWEeCTBY XojaTaiicTBa U B ciyyae Heob6xogumocTy 3aTpeboBaTtb
pa3bsACHEHME MHOCTPAHHOIO Ccyfa, NpuHABLLEro peweHue (4. 3-6 1. 4! 1 MIK).

Cypn BnpaBe 0TKa3aTb B MPUHYAUTENIbHOM WCMNOJIHEHUWN pPEeLUeHUA WHO-
CTPaHHOrO CyAa NpW Haan4yMy OCHOBAHWIA, yKa3aHHbIX B 3akoHe (cT. 412 IMIK).
OTKas [oMnyCKaeTCa, ecu:

1) pelweHve no npaBy CTpaHbl, Ha TEPPUTOPMM KOTOPON OHO MPUHATO,
He BCTYNWU/IO B 32aKOHHYIO CUTY WU HE MOANEXUT UCMONHEHUIO;

2) CTOpOHa, NPOTUB KOTOPOI MPUHATO pelleHune, Gbia NMLLEeHa BO3MOXHO-
CTV MPWHATb yyacThe B MPOLECCe BCMeACTBME TOr0, YTO el He ObIIO CBOEBpe-
MEHHO W Hajnexawum o6pa3oM BPYUYEHO W3BELLEHWE O BPEMEHW U MecTe pac-
CMOTpPeHus fena,;

3) paccMoTpeHue fena OTHOCUTCS K UCKIOYMTEeNbHOW NOACY[HOCTU CY[0B
B Poccuiickoin ®epepauuu;

4) nmeeTCa BCTYMMBLUEE B 3aKOHHYK CW/y pelleHue cyfa B Poccuiickoi
defepayuu, NPUHATOE MO CNOPY MeXAy TeMMW Xe CTOPOHaMW, O TOM e MNpef-
MeTe U N0 TeM XXe OCHOBaHWAM, UM B MPOM3BOACTBE cyda B Poccuiickoii depe-
pauumn mnmMmeetca feno, BO36GYXAEeHHOe MO Cropy MexXAy TeMU Xe CTOpoHaMu,
0 TOM >Xe NpefMeTe U Mo TEM >Xe OCHOBAHUAM [0 BO3OYXAeHWA fena B WHO-
CTPaHHOM cyae;

5) ncnonHeHve pelleHNs MOXeT HaHecTU yulepb cysepeHuteTy PP, nubo
yrpoxaet 6e3onacHocTn P®, nnb6o npoTnsopeunT Ny6IMYHOMY NOpsagKy Po;

6) UCTEK CPOK NpeAbABNEHNS PeLlEHUs K NPUHYAUTENbHOMY WUCMOMHEHWUIO,
M 3TOT CPOK He BOCCTAHOB/EH cyAoM B Poccuiickoin depepaymm no xogaraicT-
BY B3bICKaTeNs.

He Bce pelleHns MHOCTPaHHbLIX CYyA0B TpebyloT CBOEro NpUHYANTENLHOTO
MCNoNHeHus. MHorga AocTaTOYHO MPU3HAHUA pelleHUss MHOCTPAHHOro cyja.
PelleHNa MHOCTPaHHbIX CYL0B, KOTOPbIE He TPeOYIT NPUHYAUTENIbHOIO UCNOS-
HeHusi, npu3HatTca 6e3 Kakoro-nMbo fanbHenlero Mpou3BOACTBA, €C/M
CO CTOPOHbI 3aMHTEPECOBAHHOIO NLA He NMOCTYNAT BO3PaAXKEHUA OTHOCUTENbLHO
3TOro. 3aMHTEepecoBaHHOe NULO MO MECTY €ro XWUTeNbCTBa WM MECTY HaxoX-
[leHns B TeyeHWe MecsLa Nocne TOro, Kak emy cTasio M3BeCTHO O MOCTYMNEHUN



pelleHns MHOCTPAHHOr0 CyAa, MOXET 3asBWUTb B BEPXOBHbIW Cyf pecny6amkm,
KpaeBoli, 061acTHOW cyf, cyf ropofa efepanbHOro 3HayeHus, Cyf, aBTOHOM-
HON 061acTy WA cyd aBTOHOMHOIO OKpyra BO3pPaXeHWs OTHOCWUTENbHO Mpwu-
3HaHWUsA 3TOro pelleHuns. Bo3paxeHWs 3anHTepecoBaHHOro fiMua paccMarpusa-
10TCA, B OTKPbITOM Cye6HOM 3acefaHun C U3BELLeHMEeM 3TOM0 /iMLa O BPEMEHU
N MecTe pacCMOTPEHMs BO3paxeHui. HesBka 6e3 yBaKMTeNbHON NPUYMHBI 3a-
MHTEPeCcOBaHHOro N1ua, OTHOCUTE/IbHO KOTOPOro Cyfy W3BECTHO, YTO MOBECTKa
emy 6blfa BpyYeHa, He fBNAeTCA NPENATCTBUEM K PACCMOTPEHUIO BO3PAXKEHWIA.
Ecnn 3amHTepecoBaHHOe MU0 06paTuTCsA B Cy[ C NPOCLOOW 0 NepeHoce Bpeme-
HU pPacCMOTPeHWs BO3paXKeHW n 3Ta npocbba 6yAeT NMpusHaHa CyfoOM YBaXu-
TeNbHOM, Cy[ NMepeHOCUT BpeMs PacCMOTPeHMs U u3BelLaeT 06 3TOM 3auHTepe-
coBaHHoe nnuo. lMocne paccCMOTPEHMS CYLOM BO3PaXeHWii OTHOCUTENbHO Mpu-
3HaHUA peleHnsa UHOCTPAHHOTO Cyfa BbIHOCMTCA COOTBETCTBYIOLLEE onpejene-
Hue. OnpegeneHne cyja MoXeT ObiTb 06>Xan0BaHO B BbILIECTOAWMIA Cyf B MNO-
pafKe n B CPOKYU, ycTaHoBNeHHble MK (cT. 413 MK).

OTKa3 B MPU3HAHUWN PELEHNA WHOCTPAHHOrO Cyfia, KOTOpoe He MOANEXUT
MPUHYAUTENbHOMY MCMOMTHEHWNIO, AONYCKaeTCa NPyU HanWynyM OCHOBAHWIA, ycTa-
HOB/NEHHbIX AN 0TKas3a B MPUHYLWUTENIbHOM WCMOJIHEHUWN PELEHNS WHOCTPaH-
HOro cyja Ha ocHoBaHuW 4. 1cT. 412 ITIK.

TEMA 27.
MpounsBoacTtBo No pgenam 06 ocnapuMBaHUWM peleHUi
TpeTecKux cynos

HoBennoii 3akoHa «O TpeTeiicknx cygax B Poccuiickoli ®eaepauun»
oT 21 noHa 2002 ropa ABMseTCA BO3MOXHOCTb CTOPOH OCMapuBaTb peLleHune
TpeTeiickoro cypa. naesa 46 ITIK P® pernamMeHTUpyeT COOTBETCTBYHOLLYHO
pasHOBMAHOCTb NPOU3BOACTBA B FOCYapCTBEHHbIX Cyfax 06LLei pUCLNKLUN.

3asBneHne 06 OTMeHe peLueHWs TPeTeNcKOoro cyfa nojaetcs B PallOHHbIN
CyA, Ha TeppuTopuM KOTOPOrO MPUHATO pelleHWe, B NUCbMeHHOW opme. Tpe-
60BaHMA K COLlePXXaHWNIO 3aaBNeHNA N3N0XKeHbI B €T. 419 MK P®. B uenom oHu
HE OT/IMYAKTCS OT aneNAUMOHHBIX WM KaccaluuMoHHbIX Xanob (cT. 322 u 339
MK P®), ecnn uMeTb B BUAY 3NeMeHTbl 06LLero MHPOPMaLNOHHOIO XapakTe-
pa: yKasaHus 0 cyfde, KyAa 3afBneHve HanpaBnseTcs, cyfe, KOTOpbli BblHEC pe-
LUeHNe, camMOM pelueHun (MecTo, fAarta), CTOpoHaxX C yKas3aHMeM WX afpecos U
LpYyrux KoopAuHarT.

O643aTeNbHO A0/MKEH ObITb 0603HAYEH [eHb BPYYEHWNA CTOPOHE peLueHus,
MOCKO/bKY C 3TOr0 MOMEHTa HauyMHaeTCA O0TCYeT TPEXMECAYHOro CpoKa Ans 06-
paweHns K KoMneTeHTHOMY cyay (4. 2 cT. 418 I'TIK P®). MnaBHas yacTb 3asB-
NeHna - TuWaTeNbHOE apryMeHTUPOBaHHOE PaCKPbITUe TaKUX HefOCTaTKOB Tpe-
TeliCKOro nNpou3BOACTBA, KOTOPble MOFYT MPUBECTU K OTMEHE OCMapvMBaemoro
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peleHns. 3T MOTMBbI AO/MKHbI 6biTb HEPa3pblBHO CBS3aHbl C OCHOBAHWAMMU
OTMEHbI, NCYEepMbIBalOLLLe NepeyncrieHHbiMun B CT. 421 TTIK P®.

HwvKakve CCblIIKM Ha OWWOBOYHYIO OLEHKY [0Ka3aTeflbCTB, HEOBOCHOBAH-
HOCTb, HE3aKOHHOCTb, 00bIYHO hUrypupytoLime B Xanobax Ha akTbl rocyfapcT-
BEHHbIX CYAO0B, IOPWAMYECKO CW/bl MO OTHOWEHWIO K TPeTeCcKMM cydam He
nmeroT. K 3asBfeHnto He0BX0ANMO NMPUNOXKUTb NOAJIVHHUKWA UNN 3aBEPEHHble
Hagnexawmm 06pa3oM KOMWUW pelleHns TPeTernckoro cyaa u TpeTelicKoro co-
rnaweHns, [OKYMEHTbI, NOATBEPXAalolWMe Cepbe3HOCTb MOTWBOB 3asaBUTEN,
ynnaty rocyfapCTBEHHOW MOLANHbI, BPYYEHWE KOMUU 3asBfEHUS ApPYroi cTo-
pOHe, a TaKXXe MOoHOMOYMA NpeLCTaBUTeNS.

Mpu HecobMO4EHUN MepedncneHHbIX TpeboBaHWIA U C YHeTOM MX XapakTe-
pa 3asBneHne MOXeT OblTb BO3BpALLEHO MOJABLUEMY €ro fuLy WAM OCTaB/IEHO
cynom 6e3 aBvXeHUs, Nno npasuaam cT. 135 unu 136 MK P® cooTBETCTBEHHO.
Ecnn HepocTaTKOB He 0OHapyXeHo, 3afBfieHWE paccMaTpuBaeT Cyfbsd efuHO-
NMYHO B MECAYHbIV CPOK NOC/e ero MocTynneHns. TOT CPOK BKAOYAET MOArO-
TOBKY fileNna K pa3bupatensCTBY W BbIHECEHME 3aK/NHYNTENLHOIO ONpeseneHus.

Mpu noaroToBKe Aena Ccyfbs MOXeT ucTpeboBaTb BCe MaTepuanbl U3 Tpe-
Teiickoro cyga (cT. 57 IMK).

CTOpOHbI M3BeL,aloTCA pPalioOHHbIM CYLOM O BPEMEHW U MecTe CyfebHOro
3acefjaHuns, HO X HesBKAa He3aBMCUMO OT MPUYMH He MPenaTcTBYeT paccMoTpe-
HUIO NOJaHHOTO 3asaBNeHNA, XOTHA CyZ BNpase Ha3Ha4YUTb HOBOE 3acefjaHue C ro-
BTOpPEHWeM YBELOMJIEHUS.

PaccmoTpeHuVe 3aAB/IeHUA NPOUCXOAUT B 06bIYHOM nopsAgke. Ho no obuye-
My MpaBufy 3acefaHve AO/MKHO ObiTb 3aKPbITbIM, 3TO BbITEKAET M3 NONOXKEHWUIA
Yy, 2cT. 10 I'MIK P®, 4. 4 cT. 27 3akoHa 2002 r., cT. 27 PernameHta MKAC 1
paga ApYyrux HOpMaTMBHBLIX akToB. [/laBHOE B 3acefjaHWu - WUCCNefoBaHVE U
OLEHKa apryMeHTOB CTOPOH 3a U MPOTUB OTMEHbI PeLLeHUA TPeTelCKOro cyaa.

OcHOBaHMA, N0 KOTOPbIM BO3MOXHa OTMeHa pelleHns TPeTelicKoro cypaa,
n3n0XeHbl B cT. 421 TMK P® [aHHbI NepeyeHb HOCUT MCYepMnbIBAKOLLIMA Xa-
pakTep. CyLHOCTb TAKMX OCHOBaHWI KacaeTcs MPOBepPKU POpManbHbIX MOMEH-
TOB, Kacawlmxcs npouefypbl TpeTeiickoro pasbupaTenbcTBa, (POPMUPOBaHMS
cOCTaBa TPETeCcKOoro cyfa, u He OTHOCUTCA K MCCNe0BaHNIO peLueHuii TpeTei -
CKOro cyfia Mo CyLiecTBy.

TEMA 28.
MponssoacTBO MO AeslaM O Bblagaye NCNOJTHUTENIbHbIX
JINCTOB Ha nNpunHyanTtenbHoe NCNnoJiHeHne peLLIeHI/Iﬁ

TpeTeWcknx cyanos

C 3asiBNEHMEM 0 Bblfjaye MCMONMHUTENLHOTO NUCTA /19 MPUHYANTENbHOTO
WCTONHEHNS peLleHns TPeTelcKoro cyAa rno cropy, BO3HUKILEMY U3 FpaXnaH-
CKMX NMPaBOOTHOLUEHWiA, 06paliaeTcs WUCTel, MMYLLECTBEHHble Tpe6OBaHWUS Ko-
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TOPOro YA0BNETBOPEHbI MOMHOCTLIO MW YaCTUYHO. 3afBneHve agpecyeTcs pai-
OHHOMY CYAY MO MECTY XXWUTENbCTBA WAN MECTY HAXO0XAeHUA [O/MKHWUKA, ecnv
OHW HEN3BECTHbI, TO N0 MECTY HaX0XAEHUA AO/MKHUKA - CTOPOHbI TPETENCKOro
pasbupartenbcTaa.

3asBneHne mMoxeT 6biTb NOAAHO He MO3JHee Tpex NeT CO AHA OKOHYaHWA
CpoKa AN A06pPOBOMBHOIO UCMOMHEHUA pelleHuns TpeTeiickoro cyga. Mponyck
3TOr0 CPOKa CMY>XWUT OCHOBaHWEM A/ BO3BpalleHns 3asaB/eHna 6e3 paccmMoTpe-
HuA. TIpM HanuuuM yBaXXMTENbHbIX MPUYMH MPOMYyCcKa CPOK MO XOAaTaicTBy
CTOPOHbI MOXET ObITb BOCCTAHOB/IEH CY/IOM.

Crtatbsa 424 TTIK P® cogepxuT TpeboBaHUA K 3asBfEHUI0 O Bblfjaye uUcC-
MOMTHUTENbHOTO NUCTa Ha NPUHYAUTENbHOE UCMOMTHEHNE PELUEHNS TPeTencKoro
cyga. MucbMeHHOe 3aABneHMe, MOAMWCAHHOE BblMrpaBLlUeil MPOLEecC CTOPOHON
UNN ee yNpaBOMOYEHHbIM NpeAcTaBuTeNIeM, [OMKHO COAepXaTb CBELEHUA O CY-
[e, KyAa OHO nojaetcs, 0 TPeTeliCKOM cyfe, KOTOpbI paccMOTpen f4eno, u Tpe-
60BaHVe 3a9BUTENA O Bblfia4ye UCMNOTHUTENBHOIO JINCTA.

K 3afBneHnto JO/MKHbI ObiTb MPWUAOXEHbI: MOL/NHHOE pelleHne TpeTeii-
CKOro Cyja WAu ero Konws, 3aBepeHHble npeacefateneM MOCTOSAHHOMO TpeTei-
CKOFO CyfAa UAM HOTapuycoMm, NOASIMHHOE cornalleHne o TpeTeiickoMm pasbupa-
TeNbCTBe (MW ero Hafnexatie 3aBepeHHas Konua), LOKYMEHT, NOATBEPXKAA0-
WKWA ynnaTy rocyfapCTBeHHOW MOLWWHbI, YBeJOMEeHWE O BPYYeHWW Konuu
3adBMIeHNA ApPYyroil CTOpOHe, [OBEPEHHOCTb WM WHOW [OKYMeHT, MOATBep-
XAakouime nosHOMoYMs nuua Ha noanuncaHve 3assneHuns. HecobnwogeHue nepe-
YnMCneHHbIX TpeboBaHWi NPMBOAMT K OCTaB/EHWIO 3asaBfieHNs 6e3 ABVKEHUS
WK ero Bo3BpaLleHunto cTopoHe (cT. 135 n 136 MK Pd).

MocTynuBsluUee 3afB/eHMe CyAbA paccMaTpuBaeT eANHOIMYHO B MECAYHbIA
CPOK, BKAOYas MOAFOTOBKY fena K cyfe6HOMY pa3bupaTenbCTBy W BblHECEHWE
3aKUnTeNbHOro onpegenedns. NMpu NOAroToBKe fena Mo XodaTalcTBy uu,
yuyacTBYIOLWMNX B fene, Cyabs MOXeT UcTpeboBaTb U3 TPeTeNCKOro cyna marte-
pvanbl fiena, No KOTOPOMY MCMpPaLlMBaeTCA UCNONHUTENbHBIA NUCT.

Cy[, He nNpoBepsieT NPaBUAbHOCTb PeLleHNs TPeTeNCcKoro cyaa no cyuiect-
BY CMopa, OH YCTaHaB/IMBAET Halnyme UM OTCYTCTBME TOYHO MePeYUCNEHHbIX
3akoHOM (cT. 42,6 TTIK P®) ocHoBaHWiA AN1A Bblfa4n WCMOJAHUTENBHOMO NUcTa
nyTem uccnefoBaHUa MpeAcTaBNeHHbIX B CyJ MaTepuanos, KacalLluxcs aTux
OCHOBaHMWIA.

OTKa3 MMeeT MecTo, eCinm [O/MKHWUK AOKaXeT, YTO cornaweHne HegeicT-
BWUTE/IbHO MO OCHOBaHUAM, NPefYCMOTPEHHLIM (hefiepanbHbIM 3aKOHOM (Hanpu-
Mep, OTCYTCTBME MWUCbMEHHOW (OPMbl TPETEACKOro COrnaweHus); CTOpOoHa
He Obina yBeAoOM/IeHa O (DOPMMPOBAHWM COCTaBa TPETENCKOro Cyfa; pelleHue
TPeTeincKoro cyfa NpUHATO NO CNOPY, He NPeAyCMOTPEHHOMY TPeTeliCKUM CO-
rnaweHnemM uau He nognafjarolwmm Mof ero yCnoBus; peleHne CoAepXuT no-
CTaHOB/IEHMS MO BOMPOCAM, BbIXOAALLUM 3a Npejesibl TPeTENCKOro CornalleHuns;
COCTaB TPETelcKOro cyfa Wau npoueaypa paccCMOTPEHUA crnopa He COOTBETCT-
BOBA/IM COMNALIEHNIO CTOPOH UNN 3aKOHY; peLleHune elle He cTano obsasaTesnb-
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HbIM ANS CTOPOH TpeTeiickoro pasbupaTenbcTea, NM60 6bI10 OTMEHeHO, 1160
€ro MUcnonHeHne 66110 NPUOCTAHOBIEHO COOTBETCTBYIOW MM CyfOM. Ecnn ectb
BO3MOXHOCTb OTAe/IMTb MOCTAHOB/IEHUA MO BONPOCaM, BXOAAW MM B TpeTelckoe
COrnalleHne OT BOMPOCOB, He BXOAALMX B TPeTeliCKOoe cornawleHue, TO CyA
MOXET BblfjaTb UCMOMHWUTENbHBLIA NNCT TONbKO Ha Ty 4acTb PeLueHMs, KoTopas
COLEPXKMT NOCTAHOBNEHUA MO BONpPOCaM, BXOAALL UM B CcOrfatleHue.

Cyg BO/DKEH MO CBOE MHULMATUBE U HE3aBUCUMO OT MO3ULKIA CTOPOH OT-
Ka3aTb B Bblfaye UCMONHUTENIbHOTO INCTA, eC/M YCTaHOBUT, YTO CMOP He MOXeT
6bITb MpesMeTOM TPeTelcKoro pasbupatenscTBa B COOTBETCTBUM C HOPMamu
pOCCUICKOro 3aKOHOfaTeNbCTBa WM YTO BbIHECEHHOE pelleHue TPeTelickoro
Cyfa HapyLlaeT OCHOBOMOAAaralLne NPUHUKUMNbLI POCCUIACKOTO Npasa.

B pe3synbTaTe pacCMOTPeHMA 3asaBleHUs O Bblfaye UCMONHUTENBHOIO NUCTa
Cy[, BbIHOCUT OMNpefieneHne, KOTOPOe MOXeT OblTb 06)KanoBaHO B BbILLECTOSA-
WMiA CYA KacCaLMOHHOW MHCTaHLUWN B TeYeHWe [ecATW LHEeN CO AHA BblHECEHWA
(4. 5 cT1. 427 TTIK P®). MocneacTsns OTKasa BblAaTb UCMOMHUTENbHbIA NNUCT
aHanornyHbl NOCNeACcTBUAM OTMEHbl OCMOPEHHOMO PeLleHns TPeTeinckoro cyaa
(4. 3n 4 cT. 427 TTIK PO).

McnonHUTeNbHbIA NNCT, BblAaHHbIA HAa OCHOBAHMU peLIeHUs TpeTeicKoro
cyda, M03BOAseT B3blCKaTeNt0 BO3OYAMTb WUCMOMHWUTENIbHOE MPOW3BOACTBO
no obLWumM npasuiam WMCMONHEHUA CYAe6GHbIX MOCTAHOBMIEHUIA W aKTOB WHbIX
OpraHos.

TEMA 29.
Mpon3BoaCcTBO, CBA3aHHOE C UCMOJIHEHUEM

cyne6HbIX aKToB

B cBa3n ¢ npuHATHEM PefepanbHbIX 3aKOHOB «O6 MCMNOMHUTENLHOM NPO-
n3BoacTee» n «O cypebHbix npucTtaBax» (1997 r.) B IMK P® cywecTBeHHO U3-
MEHEHO NpaBOBOE€ PerynnpoBaHWe NPaBOOTHOLWIEHWI, BO3HMKAKOLWMUX B CBA3N
C UCMOJSTHEHVEM NOCTAHOBMIEHUI CyfAa M aKTOB MHbIX opraHos (pasgen VII).

[TIK P® coxpaHun TONbKO Te MOJIOXKEHUA, KOTOpble 3aTparusBaroT fAed-
TeNbHOCTb CY[0B, HanpaBNeHHYI0 Ha OpraHu3aLuio UCMOSHEHWUA BbIHECEHHOTO
peweHns. Bonpockl, KacaloUiMecs HEnoCpefCcTBEHHO pPeasibHOro WCMOMHeHUs
pelleHnidi n oTHocAwWwmecs K YHKUUM cyAebHbIX NPUCTaBOB-UCNONHUTENEN, pe-
rynupytotcs ®efepaibHbiM 3aKOHOM «O6 MCMONHUTENLHOM NPOU3BOACTBEY.

B cBA3M C 3TUM B Hay4HOW nuTepatype CHOPMUPOBAHO MHEHMWE, YTO WUC-
NOMHWTENbHOE MPOM3BOACTBO, Kak COBOKYMHOCTb MpPOLEeCcCyanbHbIX [eiCcTBUiA
OpraHoB MPUHYLUTENLHOTO WCMOSHEHUA HOPUCANKUUHHBIX aKTOB, BbILENNIOCH
M3 cocTaBa MPaBOOTHOLLIEHMWI, COCTaBNSAIOWMX MPefMeT rpaxgaHCKoro npowec-
cyanbHOro npasa. Ha ocHOBe HOPM, pernameHTUpPYOLWNUX LeSTeIbHOCTb Cy6b-
€KTOB WCMNOJIHUTENbHOTO MPOM3BOACTBA MO PeasbHOMY WCMONHEHWUIO WUCMOMHU-
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TeNbHbIX JOKYMEHTOB, (hOPMUPYeTCA HOBas CaMOCTOATe/IbHasA 0Tpac/b poccuii
CKOro HpaBa - [paxfjaHCKoe MCMOMHUTeNbHOE NpaBo. M03TOMy rpaxgaHCcKui
npoLecc yTpaTuni CBOK MOCMEAHIO CTaAUIO - UCMONHUTENbHOE NPOM3BOLACTBO.
HoBbiii [TOC P® rpynnupyeT HOpMbI, PerynmpytoLne aesTenbHOCTb CyAa, BO3-
HUKaKOLW Y0 B CBA3W C UCMOMHEHNEM BbIHECEHHbIX PELUEHWNIA, B OTAENbHbIA BUS
rpaxjaHcKoro cyAonpovs3BoACcTBa: NPOW3BOACTBO, CBA3AHHOE C WCMOJIHEHWEM
cyfe6HbIX NOCTAHOBAEHWUI M NOCTAHOBMIEHUI UHbIX OPraHoB.

B I'MK P® oroBopeHbl ycnoBua Bblgayn CyAOM WUCMOMHUTENIbHOMO NMCTa,
ABNAOLLEroCs OCHOBaHWEM ANS BO3OYXAEHUA MCMOMHUTENbHOTO NPOM3BOACTBA,
N NpUMeHeHne cyaebHbIM NPUCTaBOM-UCMONHUTENIEM Mep MPUHYLUTENbHOTO
NCMONHEHUS.

McnonHnTeNnbHbIA NUCT ABNAETCA Hanbonee pacnpoCTPaHEHHbIM UCMOJTHU
TeNbHbIM JOKYMEHTOM, KOTOPbI BblAaeTCs HA OCHOBaHWW CyAebHbIX MOCTaHOB-
neHwnii. CypebHbIli NpMKas BbIMOAHAET OA4HOBPEMEHHO (DYHKLMIO peleHnsa cyja
M UCMOMHUTENBHOTO NINCTA.

MpenbsaBneHne WUCMONHUTENLHOTO [OKYMEHTa CNYXWUT OCHOBaHWeM nAnA
BO36YXAEHNA NCNONHUTENLHOIO NPOM3BOACTBA. VICMNOMHUTENbHBIA NTNCT MOXET
ObITb BblfjaH B3bICKaTENO WAM NO ero npocbbe Hanpas/ieH cyge6HOMY npucTa-
BY-WCMOMHWUTENIO ANS UCNONHEHUS. 1o CBOeil MHWUMAaTUBe Cyj He HanpasnseT
MCMNOMHUTENbHbIA NUCT 418 BO30YXAEHNA UCMONHUTEIbHOTO NPON3BOACTBA, YTO
COOTBETCTBYET MPUHLMNY AUCNO3UTUBHOCTU B TpaKJaHCKOM npouecce. Uc-
KN0YeHne COCTaBNAOT Cayvan HEMEANEHHOro UCMOMHEHNUA:

- B3bICKaHNe aNMMEHTOB:

- BbiNnaTa paboTHMKY 3apaboTHOW NnaTbl B TeYeHWe TpeX MecsALes;

- BOCCTaHOBNEHMe Ha paboTe;

- BK/IOYeHWe rpaxgaHuHa Poccuiickoil defepauyum B CNUCOK mM3bupate-
nei, y4aCTHUKOB pedepeHayma.

VcnonHUTenbHbIW NUCT BblAaeTca Mnocne BCTYN/JeHus cyfebHOro nocra-
HOBJ/IEHUS B 3aKOHHYIO Cuy. B cnyvyaax HeMeAleHHOro UCMONHEHUA cye6Horo
MOCTAHOBMEHNSA WUCMOMHUTENbHbIA NUCT BbIfAETCA B3blCKATE/N0 HEMEASIEHHO.
NcnonHnTenbHblid ANCT UK cyae6HbIA NprKa3 MOXeT ObiTb BblAaH B3bICKATENO
n6o ero npefcrasuTento. B ucnonHuTenbHoOM npov3BOACTBE MOTYT y4acTBO-
BaTb HECKOJ/IbKO B3biCKaTenei nnvm AOMKHUKOB. KaXablil U3 HUX MO OTHOLUEHUIO
K APYroi CTOPOHE y4yacTBYeT B MCMNOSIHUTENbHOM NPOU3BOACTBE CAMOCTOATENb-
HO MW MOXET MOPY4YnUTb yyacTme B UCMOMHUTENIbHOM NPOU3BOACTBE OfHOMY
13 coy4yacTHMKOB. Kaxaomy u3 B3bicKaTenein mo ux npocbbe cyd BblgaeT uc-
NOAHUTENbHbIA ANCT. ECAn 0TBETUMKOB HECKOMIbKO, TO Cyf BblfaeT Mo Npocbbe
B3blCKaTese NCMONHNUTEbHbIE MNCThbI NO KONYECTBY OTBETHMKOB.

VcnonHWTeNbHbIA NUCT ABNAETCH OCHOBAHMEM AN WCMOMIHEHUA pelleHuns
Cyfia Uny NocTaHOB/IEHUA WHOTO opraHa. [pu yTpaTe UCNOMHUTENILHOTO NUCTa
unu cyfebHoro nprkasa, UMelLWero cuay WCNONHUTENbHOrO AWCTA, CyA BOC-
CTaHaB/MMBaeT yTpayeHHbI JOKYMEHT NyTeM Bblifaun ero gybnvkara. Ayb6nukat
obnagaeT OAMHAKOBOW C MepBOHaYaNbHbIM WCMOMHUTENbHLIM ANCTOM (Cyneb-
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HbIM MPUKA30M) HOPUANYECKO cunoii. [eno o Bbligade Ay6nvmkata UCMOMHM-
TeNbHOro nucta (Cyfe6HOro npukasa) paccMaTpuBaeTCs CYAOM, MPUHABLUUM
pelwleHue, B cyaebHOM 3acefiaHuun. B cnyvae yTpaTbl NOLANHHMKA UHOMO MCNON-
HUTENbHOrO AOKYMEHTa ero fy61vKaT BblfiaeTcs OpraHom, BbIHECLUMM COOTBET-
CTBYHOLWMIA aKT (N. 2 cT. 7 3aKoHa 06 MCMONHUTENLHOM MPOU3BOACTBE). M3Be-
LLeHWe CYOM NULL, y4acTBYIOLW WX B fiefe, 0 cyfebHOM 3acefiaHny Heobxoaumo,
HO UX HefBKa He NPenaTCTBYeT pacCcMOTpeHuto gena. B cypebHoe 3acefaHue
CYA MOXeT BbI3BaTb CyAebHOro npmcTaBa-UCMOMHWUTENSA, KOTOPbI BO36YAUN
NCMNOJIHATENIbHOE MPOM3BOACTBO, a TakKXe APYrux nui, y4yacTBOBaBLUUX B UC-
MOMHEHUN pelleHns (CyAeOHOro npukasa) C Lefiblo BbIACHEHUS, NPOU3BEAEHO
NN UCMONHEHWE UMW HET, B KaKOM ob6beme. B cfiyyae YaCTUYHOIrO UCMONHEHUA
peweHuns (cyaebHoOro npukasa) ato JOMKHO ObITb YYTEHO MPU NOCAEAYIOLEM
NCMONHEHNN.

Kpome atoro, MK P® cogepXXUT MOMOXEHUA, perynmpytowime nosiHomMo-
4yma cyfia Mo KOHTPOSIO 3a [eATeNbHOCTbIO CyAe6HOro npuctaBa-ucnoiHUTENSA,
a TakKXe peleHunto psga npoueccyasbHbIX BOMPOCOB, BO3HMKAKOLWWX B X0of4e
NPUHYAUTENbHOrO WCMOAHEHUA. OTO MNOMIOXEHUA O BOCCTAHOB/IEHUM CpOKa
npeabABAEHUA UCMONHUTENLHOIO AOKYMEHTa K UCMOMHEHWNIO, PasbACHEHUN CY-
[,e6HOro NOCTaHOBNEHNSA, OTCPOYKe, PACCPOYKE, OTII0XKEHUN, NPUOCTAHOBEHUN
NCNONHWUTENbHBIX LEACTBUIA, U3MeHeHUN cnocoba M nopagKa WCMOMHEHUSA, WH-
[ekcaunm NpUCY>XXAeHHbIX CYMM, 06>kanoBaHuu feicTBuii (6esgeiicTems) cy-
Ae6HOro npucTaBa-uCnNoIHATENA, NOBOPOTE UCMOMHEHUS.

MK P® copepXuT nepeveHb MMYLLECTBA rpaxkjaH, NpuHagnexatinx um
Ha npaBe COBGCTBEHHOCTW, Ha KOTOPOe Henb3a 06paTuTb B3biCKaHWe Mo 06s3a-
TenbcTBaM AO/XKHUKA (CT. 446) 3TOT nepeyvyeHb CYLW,eCTBEHHO U3MEHEH C yy«-
TOM TOr0, YTO MOSBUAUCL HOBbIE BU/bl OOBEKTOB, KOTOPbIE MOTYT Haxo4uTbCA
B COOCTBEHHOCTY rpaxjaH, B TOM YucCne KBapTUpPbl, 3eMe/bHble YYacTKu u [p.
B yacTHOCTH, He MOXeT BbITb 06palleHO B3bICKaHWe Ha:

* XWN0oe nomelleHve (ero 4acTu), ecnum LA rpaxpaHnHa-fOoMKHUKA U
Y/IEHOB €ro Cembyn, COBMECTHO MPOXMBAKOLWMNX B NpUHagNexallem noMeLeHuu,
OHO fAB/AeTCA €4WHCTBEHHbLIM MPUrOAHLIM A8 NOCTOAHHOIO MPOXWBaHUA Mo-
MeLLleHnem;

*3eMefibHble Y4aCTKM, Ha KOTOPbIX PAaCMONOXeHbl yKa3aHHble O06BEKTHI,
a TaKXe 3eMefibHble Y4acTKW, UCM0Nb30BaHNE KOTOPbIX HE CBA3AHO C OCYLLEeCcTB-
NEHNEM TPaX4aHUHOM-A0/MKHUKOM NPeAnpUHNMAaTENbCKON AeATeNbHOCTH;

*npeAMeTbl 00bIYHOW AOMallHe 06CcTaHOBKM M 06MX04a, BewW WHAWUBU-
[yanbHOro Nonb3oBaHuA (ofexaa, 06yBb U Ap.), 38 UCKNHOYEHNEM [paroLeHHo-
CTeli N 4pyrux npegMeToB POCKOLIN;

* UMYLLECTBO, HEO6XOAMMOE /18 NPOMECCUOHaNbHbBIX 3aHATUIA TpaXaaHu-
Ha-f0/MKHUKa, 38 UCKNOYeHWeM MnpefMeToB, CTOMMOCTb KOTOPbLIX MPEBbLILLIAET
CTO YCTaHOB/EHHbIX (efepanbHbiM 3aKOHOM MUHUMA/bHLIX pa3MepoB onnatbl

Tpyaa;
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* NPOAYKTbl MUTaHWA W AEHbIM Ha 00LLY0 CYMMYy He MeHee TpexKpaTHOM
YCTQHOB/IEHHON BENNYMHBI MPOXWTOYHOrO MWHMMYMa Camoro rpaxgaHuHa-
[LOSKHUKA, UL, HAXOAALWMNXCA Ha ero WXAUBEHUN, a B C/lyvyae UX HETpygocno-
COBGHOCTW - LWECTUKPATHON YCTAHOBNEHHOW BENMYMHbI MPOXMUTOYHOTO MUHWU-
MyMa;

* TONAUBO, HEOOGXOAMMOE CeMbe rpaxAaHWHa-f0MKHUKA 4N NMPUTOTOBIe-
HUS CBOEl eXefHEeBHOW MWLM U OTOM/IEHWA B TEYEHME OTOMUTENIbHOTO Ce30Ha
CBOEro XXWN0ro NOMeLLeHuns;

e CpefcTBa TpaHcnopTa U [pyroe Heo6XOAMMOE TpaXKAaAHUHY-AOMKHUKY
B CBA3W C €ro MHBANULHOCTbIO UMYLLECTBO.

MK P® He onpegensetr MMyLecTBO HOPUAMYECKUX AL, HAa KOTOpoe
He MOXeT 6bITb 06palleHo B3biCKaHWe. epeyeHb TaKOro MMYLLECTBa MOXET
ObITb NPeAyCMOTPEH (hefepanbHbIM 3aKOHOM. Tak, B COOTBeTCTBUM € n. 5 cT. 21
depnepanbHoro 3akoHa N 125-d3 «O cB060Je COBECTM U O PEUTNO3HbLIX 00be-
OUHEHUAX» Ha OBMXXUMOE W HefBMXMMOe MMYLLECTBO 60rocny>Ke6Horo HasHa-
YeHUA He MOXeT 6blTb 06pALLEHO B3bICKAHME N0 NPEeTEH3NAM KPEAUTOPOB.
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MNAHbI ceMnHapcKnUx 3aHATUMN

TEMA «WVIcK B rpaxxaHCKoM npouecce»

1 MNoHATME nCKa.

2. AnemeHThbl Ucka. CBA3b MEXAY 3NeMeHTaMU UCKa.

3. Buabl nckos.

4. TpaBo Ha MUCK M MpaBO Ha npeabsaBfieHMe MCKa. pefnocbiikKM npasa
Ha npefbABeHUE UCKa.

5. CoeiHeHNEe N pa3beMHEHNE UCKOBbLIX TPeOOBaHWIA.

6. 3alWmnTa NHTEPECOB OTBETYMKA:

a) BO3paXKeHUs NPOTMB UCKa (MaTepuanbHO-NpaBoBble U NpoLeccyasbHble);

6) BCTPEYHBINi UCK. Y CNOBUS MPUHATNA BCTPEYHOTO MCKa.

7. MopsfoK 1 npoLeccyanbHOe 3HaYeHe U3MEHEHUS UCKa, 0TKa3a OT MUCKa.

8. MopsjgoK u npoueccyanbHOe 3HayeHWe MNPU3HaHUA UCKa, 3aKI4YeHus
MUWUPOBOTO COrfaleHuns.

9. Mopsfgok obecneyeHMs Ucka U OTMeHbI 06ecneyeHns nUcKa.

10. MopsAfoK NpeabsABNEHNS UCKA U NOCNeACTBUS ero HeCo6AeH .

11. NckoBoe 3asBfieHWe, ero peksu3nTbl. MopAaLoK ucnpasneHusd Hepoc-
TaTKOB MCKOBOIO 3asB/IEHUSA.

12. MpuHATUE NCKOBOro 3asaBfieHns. OCHOBAHMA K OTKa3y B NPUHATUU 3a-
ABIEHUA.

13. MpaBoBbIe NOCNEACTBUSA BO3OYXAEHNA rpaXKJaHCKOro fena.

3agaun

1. CTenaHOB 3ak/t04M/ AOrOBOP MEPEBO3KM [OMALIHMX Bellel ¢ TpaHCMopT-
HOW opraHusauuein «TpaHccepBuc». Mpu nepeBo3Ke YacTb Bellelt Gbina yTpayeHa.
CtenaHoB o6patmnca B Cy[ C UCKOM O BO3MELLEHWWU MPUYUHEHHOrO Yuiep6a.
MpeaBapnTensHO K PyKOBOACTBY «TpaHccepBuc» CTenaHoOB He o6palyancs.

Cyfabs 0TKasan B NnpuemMe MCKOBOTO 3aABMEHUS.

MpaBunbHbI N feiAcTBuA cyabm? KakvmMmu HopMamu npaBa cnefyeT pyKo-
BO/ICTBOBATHCA B fJAHHOW cUTyaLun?

2. MapkenoB o6paTuncs B CyA 0 B3bicKaHWUu ¢ Nepuesa fLEHEXHON CyMMbl,
nepefaHHoi OTBETUMKY MO LOroBopy 3aima. 18 sHeaps 2003 r. cyaba B nopsfg-
Ke focyAebHO NOAroTOBKM BbIHEC OMNpefesneHne o npeActasneHun Mapkeno-
BbIM NOA/IMHHON pacnucku Mepuesa 0 NonyvyeHun geHer. McTel gaHHoe Tpe6o-
BaHWe He BblinonHUn. Cyaba 10 espans 2003 r. Ha npeABapuTenbHOM cyneb-
HOM 3acefjaHuun 0TKa3an B UCKe.

MpaBOMEpPHbI U [eACTBUSA Cyabn?

3. OnpegennTe BUJ UCKA U €T0 3/IEMEHTBI:
a) KVpIOLWKNH 06paTu/ics ¢ Tpe6oBaHWEM O PACTOPXKEHWUU 3aKIOUYEHHOTO
¢ 000 «CepBuc» [0roBOpa KYnau-NpoAaxm yMblBa/IbHUKA U B3bICKAHUN Y6bIT-

ne



KOB, HEYCTOWKM M KOMMeHcauum mMopanbHOro Bpefa, Nnockonbky OOO oTkasa-
NoCb [OCTaBNATb TOBAP MOKynaTento, Tpebysa 4ONONHUTENbHYIO NaTy;

6) /JlykbsiHOBa 06partunack C UCKOM K JIYKbSIHOBY O MpU3HaHWW 6paka He-
LeCTBUTENbHbIM, CCblN1afCh HAa TO, YTO B MOMEHT 3aK/l04YeHWs Gpaka OTBETUUK
6bIN NPM3HaH Cy0OM HeAeecnoCcobHbIM BCNeACTBME NCUXMYECKOTO 3a60n1eBaHms;

B) VirHaTtbeB 06paTuncs ¢ UCKOM K ['pMHMaepy O Mpu3HaHWW HefencTBu-
TeNbHbIM JOroBOpa Kynan-npoAaxu aBTOMO6UAA M NMPUMEHEHUU NOCNeACTBUIA
CLeNKN, NMOCKOMbKY CuMTaeT, 4To Obln BBefeH B 3abnyXAeHue: rof BbiNycka
MallVHb: He COOTBETCTBYET MacnopPTHbLIM faHHbIM.

4. Mpokypop B thespane 2003 r. o6paTuacsa B Cyf C 3asaBNEHUEM O NULLIe-
HAW POAUTENbCKUX NpasB cynpyroB OCUMNOBbIX B OTHOLEHUN HECOBEPLUEHHO-
neTHein govepn MapuWHbl, MOCKOMbKY POAUTENU MbAHCTBYOT WM BOCMUTAHUEM
foyepun He 3aHuMmaroTcA. Cyp, uccnefoBaB 06CTOATENbCTBA fena, B YA0BNeTBO-
peHUn 3asaBneHWa oTKasan. Yepes nonroga npeAcTaBuTeSl KOMUTETA NO fenam
CeMbW, MaTepUHCTBA U AeTcTBa 06paTUNCA B CY[ C aHANOrMYHbIM 3asBeHUEM,
yKasaB, 4TO 3a WUCTeKWwue Monrofa OTBETUMKU MPOLO/MKAKT MbAHCTBOBATbL U
He 3aHMMaKTCA BOCNUTaAHUEM AOoYepu.

Cyfbs 0TKasan B npueme 3afB/IeHUsA, T.K. paHee BbIHECEHO pelleHue cyaa
Nno TOX/ECTBEHHOMY Tpe60oBaHMIO NPOKypopa.

MpaBoMepHbI N1 feiAcTBUA CYbn?

5. MaBnoB npeabABMA UCK O pacTopXeHuu 6paka c MNaBnosoii. OTBeTUMLA
MaBnoBa NpeAbABMAA BCTPEYHbIA MCK O MPU3HAHUWU ee NpaBa Ha XUy Mo -
wanb, NnpuHagnexalyyto MNasnoBy Ha npase COGCTBEHHOCTMU.

Cypabs 0TKasan UCTLy B pacTop>KeHwWu 6paka v yA0BMeTBOPUI BCTPeYHOe
NCKOBOE 3asBneHune MaBnoBoWi.

MpaBuUnbHbI NN geicTBUS cyabn?

6. Mopo3oBa 06paTuiack B CYA C UCKOM O B3bICKaHUW CYMMbl C rpaxja-
HWHa KoueBHWHa, NOJyYeHHO NOCMefHUM MO LOrOBOPY 3aliMa M He BO3Bpa-
LLleHHOVi B 06YC/OBNEHHbIE CPOKMU.

BBuay TOro, 4To UCTMLA He MpeAcTaBUaa KOMUIO UCKOBOFO 3asBfieHUs Ans
0TBETYMKA, CYAbs 0TKa3an B MPUHATAM UCKOBOTO 3asiBNeHus. Mopo3oBa npocu-
na HeMeZANeHHO NPUHSATL Mepbl Mo 06ecneyeHnto NCKa U HAaNIOXWUTb apecT Ha aB-
TOMOGW/b, NPUHAANEXal i KoueBHUHY, MOCKOAbKY aBTOMOGW/Ib MOXET GbiTh
OTBETUMKOM MpofaH A0 Hayana cyae6HOro npouecca, a Apyroro MMyLiecTBa
y OTBETUMKA HET.

Paspewnte cuTyauumio.



TEMA «/[loKa3blBaHue 1 floKasaTenbCcTBa»

1 MoHATMe n uenb cyebHOro AoKa3sbiBaHUA.

2. PacnpefeneHune mexgy CTOpOHaMu 0653aHHOCTU [0Ka3blBaHWUA. AKTUB-
Hasl ponb cyfa.

3. MoHATHe nNpefMeTa fOKa3biBaHUA U €ro onpejeneHve No rpaxgaHcKoMy
feny. ®akTbl, He Mogfexaline AoKasblBaHUIO.

4. MoHATHe cyfiebHbIX [0Ka3aTeNbCTB U CPeACTB [OKa3blBAHUA.

5. OTHOCUMOCTb ¥ JONYCTUMOCTb f0Ka3aTenscTs. OLeHKa [0Ka3aTensCTB.

6. Knaccupmnkaums pokasaTenbeTs.

7. Bugbl cpefCcTB flOKa3blBaHUA:

a) 06BbACHEHME CTOPOH W TPETbUX NnL,. MNMpuU3HaHWe CTOPOHBI, ero NpaBoBoe
3HayeHue;

6) cBuAeTeNnbCKMe nokasaHms (NpoueccyanbHblii MOPAAOK fompoca cBuae-
Tenen, NnpaBa U 06A3aHHOCTY CBUAETENeiR);

B) MWCbMeHHble [OKa3aTenbcTBa (BMAbI, NOPAAOK MCTpeboBaHWsA, cnop
0 NnofJ/ore 4OKYMeHTOB);

r) BelecTBeHHble [0Ka3aTenbCTBa, OT/WYME OT MUCbMEHHbIX [OKasa-
TenbcTB. OCMOTP Ha MecTe (NMOPSAAOK MPOWU3BOACTBA, MpaBa CTOPOH, MPOTOKON
0CMOTpa);

L) 3KcnepTu3a, OCHOBaHUA K ee MPOU3BOACTBY. [MOPAAOK MPOW3BOACTBA
3KCNepTU3bl, 3aK/OYEHWe 3KCMepTa, ero CofepXKaHue; npoueccyasnbHble npasa
1 0643aHHOCTM 3KcnepTa.

8. ObecneyeHune fokasaTenbCcTB. CyfebHble NopyyeHus (NpoLeccyanbHblii
nopafoK Aayn v BbIMOMHEHUS MOPYYeHus).

3agauun

1 CokonoBa B fekabpe 2003 r. nocne cmepTu cecTpbl obpatunacb B cyj
C CKOM O MPU3HAHUW 3aBewaHns ManbIirVHOW HeaeiCcTBUTENbHBIM W MPU3Ha-
HUW 3a Hell NpaBa Ha HacnefCTBEHHOEe MMYLLECTBO. B 3asaBneHMM oHa ykasana,
4yTO ee cecTpa ManbirnHa B anpene 1996 r. octaBuna 3aseLlaHue, COrnacHoO Ko-
TOPOMY BCe CBOE MMYLLECTBO, BKAOYasA XWUOW AOM naowaabio 48 k8. M, 3aBe-
Wwana rpaxgaHke YepHbILLeBOi, He COCTOAWEN C Hell B POACTBEHHbIX OTHOLUE-
Husax. CokonoBa npeabABKUNa B Cy[ A0Ka3aTeNbCTBa POLCTBEHHbIX OTHOLIEHWI
¢ ManbirnHoi. Mpu NOAroToBKe fena K cyfe6HOMY pa3bupaTenbCTBY ucTULA
B 06bACHEHUN YyKa3ana, 4TO ManbirMHa B MOMEHT COCTaBflEHUS 3aBeLiaHus
BBUAY 60/1€3HM He MOrfa oThaBaTb OTYeTa B CBOWX fAelCTBMAX. CyfbA nNpy Nog-
roToBKe fena BbIHEC OMpejefieHWe O HazHauyeHuW cyfebHO-MCUXUaTpuyecKon
3KCMepTu3bl, He MPEN0XKUB CTOPOHaM NPeACcTaBUTbL BOMPOCHI, KOTOPbIE A0/IK-
Hbl ObITb Pa3bACHEHBI 3KCMepTaMu. [ofyYnB akT IKCMepTM3bl U Ha3HAYUB Aeno
K pa3bupatenbCcTBy, Cy/ He Bbl3Ban 3KCMNEPTOB B cyfiebHOe 3acefaHue. M3 akrta
3KCNepTu3bl BUAHO, YTO 3aK/0YeHWe, CAeflaHHOe MOCMepTHO, JaHO Mo Meau-
LIMHCKOW [OKYMeHTauumn ¢ y4eToM 06bACHEHU paboTHMKA HOTapuanbHOM KOH-
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TOpbl (rae 3aBeljaHue 6bII0 3aBepeHo). AKcrnepTusa npuaHana ManbiruHy non-
HOCTbO BMEHSIEMOIA.

Mpu pa3GupaTenbcTBe Aena CBUAeTeNM  cocefim ManbirTMHOW - B CBOUX
MoKasaHUsIX OTMeuasn CTPaHHOCTM B MNOBeAeHUM ManbIrMHON B mocnefHee
BPEMsl, KOr[ja OHa He BCerja 0TjaBana 0T4YeT B CBOUX AeliCTBUSAX.

MOANVHHMK 3aBeliaHUs Cy[oM He 6bin 3aTpe6oBaH U He WCCNefoBancs
B CyAeGHOM 3acefjaHuu.

CyZ BblHEC peLUeHUe, KOTOpbiM 0TKasan COKOMOBOW B MCKE, MOTUBUPYS
CBOE pelleHMe TeM, UTO W3 3aK/HOUEHUS IKCMEPTU3bl MOXHO CAeNaTb BblBOJ,
0 BMEHsieMoCcT ManbIrMHON B MOMEHT COCTaB/IeHNs 3aBeljaHus. MokasaHus xe
cocefieii He MOTYT GbITb MPUHSATHI ro BHUMaHWE, T.K. OHW HE CReuuanucTbl U
He MOTYT cAenaTb BbIBOA O TOM, 4To Ma/birMHa He MOrna 0TAaBaTb OTuYeTa
B CBOUX AECTBUSAX.

Kakue own6Ky fONyLEeHbl CYL0M NpU cOBUPaHUM, UCCNEL0BAHUN U OLEH-
Ke 40Kas3aTensCTB no Aeny?

MepeuncanTe HOPMbI NpaBa, KOTOPbIMW [OMKEH PYKOBOACTBOBATLCS CYA
B [0Ka3aTe/IbCTBEHHOW [esTeNIbHOCTW HO AaHHOMY Aeny.

2. BygyT nn pacueHeHbl Kak [0Ka3aTenbCTBa:

a) 06bACHEHNA MaTepy HeCcoBepLUEHHOETHErO CBUAETENS 3a HEro camoro;

6) pasbACHEHMS MCKUX0N0ra No NOBOAY MOBeAEHMUS NOAPOCTKa;

B) 00bACHEHMA ajBokKaTa MCTLa MO NOBOAY TPebOBaHWiA, W3M0XKEHHbIX
B UICKOBOM 3asBNeHNN;

) cnpaBka O COCTaBe CeMbW HaHMMaTens, BbiCNaHHas B Cyf no akcy
(3neKTpoHHOW nouTe).

3. MpaxkaaHka FaHcKas npegbasuna B Cyd UCK K CTONETOBY O BO3MELLEHUN
Bpeda, MPUUYMHEHHOro ee umyuiecTBy (aBTOMOGWU/O). B MCKOBOM 3asiBNeHMM
OHa ykasana, 4to CTO/METOB, rapaX KOTOpPOro OTAeNeH OT rapaxa laHcKol ge-
peBsHHOI CTeHOl, npoBoAMA Y cebs B rapaxe peMOHTHble pPaboTbl, BO Bpems
KOTOpbIX MO/Mb30Banca NasnbHON namnoil. BcneacTBve HempaBuAbHOrO 06pa-
LEHNS C Heli NPOM30LLEN NOXap, M aBTOMOOWAb TaHCKO o6ropen.

Cypfbsi BO BpeMs NOATOTOBKM Aena K cyfie6HOMY pa3bupartensc T8y NpuULLEen
K BbIBOAY O HE06XOAMMOCTM OCMOTPa Ha MecTe. B TOT e AeHb OH BMecTe
C CeKpeTapeM KaHLenspuu cyfa Bblexan Ha MecTo U ejMHONUYHO NPOU3BEN OC-
MOTP, O YeM CeKpeTapeM 6bl1 COCTAB/IEH MPOTOKO/, NOANNCAHHbIV CYAbENA.

Bo Bpems pacCMOTPeHUs fena CyA, CCbinasicb Ha MPOTOKO/ OCMOTPa Kak
Ha [,0Ka3aTeNbCTBO, He Ornawasn, ogHaKo, LLeNMKOM ero cofepXaHus.

MpaBuNbHLI NN AelACTBUA CYfibM M Cyaa B AaHHOM cfiy4yae? Ha3oBuUTe Hop-
Mbl NpaBa, KOTOpPble PErynupytT NPOM3BOACTBO OCMOTpPa Ha MecTe. K Kakomy
BMAY [0Ka3aTe/NbCTB OH OTHOCUTCH?
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4. WcToMuH nogBeprcs pa36oiiHOMY HanafeHuio Ha ynuue, 6bln U36GUT

MpW3HaH BMOCNeACTBMM MHBanugom 1 rpynnbl. J/lMua, CoBeplUMBLUME Hanaje-
HUE, BbIIN OCYX/EHbl K NULLIEHUIO CBO6OAbI. VICTOMUH NpefbsBUi B CYA UCK
0 BO3MELLEHVU MPUUYMHEHHOTO Bpeaa U KOMMeHcauuy MopasbHOro Bpeaa.

UTo JoMmxeH fokaszaTb McToMuH. Kakumu fokasaTenscTBamu 6GyayT moj-
TBEPXKAaThCs 3TN (PaKTbI?

TEMA «[lMpon3BoACTBO B CyAe MePBOA MHCTaHUMUN»

1 MopafoK NpeabaBAeHNs UCKa B FPaXK4aHCKOM MpoLuecce. Y CNnoBua BO3-
6yXaeHus gena.

2. MoHATUE 1 3HaYeHWe NOArOTOBKM fena K cyfebHoMY pa3bupaTensCcTsy.

3. MoHATHe 1 3HaYeHWe 3aTana pasbupartenbCcTBa Aena B cyge6HOM 3acefa-
HUW. TIPUHLMNBI TPaXXAAHCKOro npouecca, peann3yeMble BO BpeMs cygebHOro
3aceflaHms.

4. YacTn cygebHoro 3acefaHuns. 3HauyeHue v cogepXaHue nNoAroToBUTeNb-
HOM vacTu cype6bHoro 3acefaHuns. OTBOAbI Cyfeil M APYrMX y4acTHUKOB Mpo-
Liecca: MopsAoK nojayv 3asBneHuii 06 0TBOJAX, OCHOBAHWA OTBOAA, MpoLeccy-
aNbHbIA NOPAJOK PaCCMOTPeHWA 3asaBeHN 06 0TBOAAX.

5. PaccmoTpeHue fena no cylecTsy (MccnegosaHne JoKasaTenbCTB Mo fe-
ny) Kak 4acTb cyfebHoro 3acegaHus. locnefoBatenbHOCTb U COAepXXaHue fei-
CTBWIA, COBEPLUAEMbIX CYOM U Y4YaCTHWKaMMn mpoLecca.

6. CyfiebHble NpeHna 1 3aK/lOYeHMe MPOKypopa Kak yacTb Cyae6HOro 3a-
cefiaHua.

7. BblHeceHve 1 ornaweHune peweHus no geny. Bonpockl, o6cyxaaemble
CY[JOM BO BPEMS BbIHECEHWSA PELLEHUS.

8. MoHATMEe 1 BUAbI CyfebHbIX NOCTaHOBMEHMA. OTanyne cypebHoOro pe-
LUEHNA OT OMnpefieNeHns: no npeameTty, COAepXKaHuto, hopme, MpasBOBbIM MO-
CNefCTBUAM.

9. YcTpaHeHVe HefoCTaTKoB Cyfe6HOro pelleHns BbIHECLUMM €ro CyZAoMm:
BUbl ¥ OCHOBaHUA, NpoLecCyanbHblil NOPA0K, 0hOpMIEHMeE.

3agaun

1. B cyge6HOM 3acefaHun cyfbeil 6bln AonpoweH 14-neTHuii cBugeTens
A. JI. Hepoegnos. Mpy 3TOM [0 fonpoca CyAbs pasbsACHWA eMy ero npasa v 061
3aHHOCTW CBMAeTeNns u npegynpegun 06 yronoBHOW OTBETCTBEHHOCTM 3a OTKas3
OT fayn NokasaHwii 1 favy 3aBefloMO /IOXKHbIX NMOKa3aHWiA.

BbIny M HapyLWeHna co CTOPOHbI cyfa?

2. B cyne6Hoe 3acefjaHue no cnopy o pasfefie COBMECTHO HaXUTOro UMy-
LLleCTBa He ABU/CA OTBETUMK. MpU 3TOM OH He cOo06LLUA Cyay O NPUYMHAX CBOEN
HEsIBKM W He NPOCK/ pacCMOTPeTb AeNo B ero oTcyTcTBMe. Cy/Abs MpU3Ha, uTo
CnpaBej/IMBOe pa3peLleHue fefla no CyLecTBy B ero OTCYTCTBME HEBO3MOXHO U
OTNIOXMN 3acefaHue.

BnpaBe /i 6bI Cyfibsi MOCTYNUTL TakUM 06pasomM?
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3. B cype paccmaTtpuBasiiocb fieno O BO3MELEHWUW Bpefa, MPUUYUHEHHOTO
3[10pOBbIO, MO 3asBMEHNIO NPOKypopa B uHTepecax K.C. AnumoBoii. B xoge cy-
fJe6HOro 3acefaHus nNPOKypop OTKasancsd OT 3afABfEHHbIX TpeboBaHWiA.
K. C. AnnmoBa 3afBuia 0 TOM, YTO CYMTaeT AeliCTBMSA MPOKYpopa He3aKOHHbI-
MU, T. K. cCaMa OHa HamepeHa NMpofo/ikaTb y4yacTBoBaThb B npouecce. Cyf BbIHEC
onpefeneHune o npekpawieHnn Npou3BOLCTBA MO AeNy B CBA3W C 0TKA30M 3aiBU-
Tens OT CBOMX Tpe6oBaHW M pasbACHUA ANMMOBO NpaBo 06paTUTLCA B CYA
CamMOCTOATENBbHO.

[aliTe NpaBOBYIO OLEHKY AaHHOI CUTYyaLuu.

4. B pesynbTarte cyfie6HOro pacCMOTPEHUA TrpaXKAaHCKOro fAena ro WCKY
B.I'. AHTunosa Kk M.M. WcaeBy 0 BO3MELLEHUN [0NTa CYAbA BbIHEC peLleHue,
B KOTOPOM YKasa/, YTO OTBETUYMK 06f3aH nepegaTb WCTLY B CYET gonra a/m
BA3-2101. CnycTs ABa fHA MOC/e OrnaweHna pelleHuns cyaba 06Hapy»Xun, uto
B JOKYMEHT BKpanacb OlMN6Ka, U BbIHEC OMpefesieHne 0 BHECEHUU UCMpaBieHuns
B TEKCT CyfeOHOro akrta, W pelleHne cTano BbIMAAETb CnefyloWwmm o6pas3om:
OTBETUMK [O/KEH NnepefaTb UCTLY B cyeT gonra a/m BA3-2110. Ha gaHHoe on-
pefeneHue cyga 6blna nojaHa yacTHas xanoba.

UTo 6bl Bbl B Hell yka3anu?

5. MupoBoii cyabsi BblHEC CyfeOHOe pelleHue no Aeny 0 B3bICKaHUW afn-
MEHTOB Ha COfepXaHue HecoBepLleHHOoNeTHero pebeHka no mcky H.H. MaHu-
Hoih K K.H. MaHuHy, KOTOpbIM yAoBMeTBOPWUA TpeboBaHUs mcTuubl. [JaHHoe
pelleHne 66110 06XXal0BAHO OTBETYMKOM B anennsyMOHHOM MOPSAKE, B CBS3M
C YeM pelleHue He 6b110 06paLleHO K MCMOMHEHUIO MUPOBLIM CYAbel.

VimMetoTca nu npoueccyanbHble HapyLleHns B AeACTBUSAX CYbn?

6. Mo rpaxgaHCcKoMy feny O BblAene [oneidi B COBMECTHOM MMYLLECTBE
(xunoin gom) no ucky A.H. Mieposa u M.B. MonoTkoBoi kK A.M. Apb6aToBy cyg
NPUHAN pelleHne, B KOTOPOM ykKasan, 4to gonun A.H. Hegosa v N.B. Monort-
KOBOW ABNAIOTCA PaBHbIMM.

OTBeyvaeT nn faHHOe cyfebHoe pelleHne TpeboBaHUAM, YCTAHOB/IEHHBIM
npoteccyanbHbIM 3aKOHO4ATeNIbCTBOM?

7. CynebHbIM pelwteHnem no ucky M.M. Opnosa kK O.0. BopobbeBy 0 npu-
3HaHMM [0roBopa Kynau-npojaxu 6bl0 NOCTAHOB/IEHO: CTOPOHbI 0643aHbI
BEPHYTb ApYr [Apyry BcCe nonyyeHHoe no cgenke. 0.0. Bopobbes, oaHako,
He COoriacuica ¢ yKasaHHbIM pelleHneM cyfa, NOACHUB, YTO He MOXeT BEPHYTb
M.M. OpnoBy NpnobpeTeHHbI y HEro ToBap, T. K. M3pacxogosan ero. boian nn
fonyLieHbl CyAOM Kakne-nnbo ownbKu Npy NoCTaHOBEHUN pPeLleHuns?
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TEMA «Bugbl rpaXaaHcKoro CyZ0npon3BoACcTBa, OTIMUKE UX APYT OT gpyra»

1 MoHATME U CYLHOCTb MPOU3BOACTBA, BO3HMKAKOLLEro U3 afMUHUCTPA-
TWBHO-NPaBOBbLIX W MHbIX NY6/MUYHbIX OTHOLWEHWA. OTANYME ero OT WCKOBOrO
npousBoACTBa: Mo NpegMeTy, 3ajadvam Cyfa, npoueccyanbHoOMy nopsafgKy pac-
CMOTPEHUS fien.

2. Bugbl Npon3BOACTB, BO3HUKAIOLWMX U3 MY6NNYHBIX MPABOOTHOLLEHWIA.

3. MoHATMe ocoboro NpPon3BOACTBA, €ro OTAMYMe 0T UCKOBOrO MPOU3BOJ-
CTBa W NPOU3BOACTBA NO Aefnam, BOSHWKAOWMUM 13 NyBANYHBbIX MPaBOOTHOLLE-
HWIA.

4. Bupbl 0cobbIX NPOM3BOACTB.

REVECTY]

1. MocTtaHoBneHneM HauanbHuka PYB/[ Kwuposckoro paioHa r. Camapsbl
Ha rpaxjaHuHa lBaHOBa HaNOXeH afMUHUCTPATWBHbLIA LWTpad B pasmepe
10 MPOT 3a He3aKOHHOe XpaHeHWe HapKOTUYeCcKMX cpefcTsB no cT. 6.8. KoATrll
P®. XpaHuBLUMECA HAPKOTUYECKME CpefAcTBa KOH(UCKOBaHbI. VBaHOB, cuuTtas,
4yTO pasMep OTBETCTBEHHOCTWM He COOTBETCTBYET ero BWHe, pewwunn obpaTutbea
B Cyf,.

Ha3oBuTe npaBuna MOACYAHOCTM Aen Mo 06)XanoBaHWIO B3bICKaHWiA, Ha-
NOXEHHbIX 8AMUHUCTPATUBHLIMW OpraHamu.

B kakoii cyf cnefyeT 06paTuTbCa rpaxgaHuHy?

KakoBbl MOMHOMOYMA Cyfa, paccMaTpuBaloLLero >anoby Ha AeicTBuS,
CBA3aHHbIE C HANIOXKEeHWeM afMUHNUCTPATUBHOTIO B3bICKaHNA?

2. OnpefenunTe, B KAKOM NOpAAKe NoANeXat pacCMOTPEHUIO:

1) xanob6a A.FO. Pe3HnKOBa Ha AeCTBMA Hava/bHWKA NacnopTHOro CToNa,
0TKa3aBLUEro eMy B perucrpalmm Ha NPUOBPETEHHYIO UM XUYIO Nowagb;

2) 3afBneHune npokypopa Camapckoin 061acT 0 NMPU3HAHWMMW He NOof/exa-
WMMU NPUMEHEHNIO HEKOTOPbIX MOMOXEHMA Y cTaBa 06nacTu;

3) xanoba MN.C. VIBaHYEHKO Ha pelleHWe OKPYXHOW un3bupaTenbHoO Ko-
muccun o peructpaumm A.C. 3nHOBbeBa KaHAMAATOM B fenyTtatbl CamapcKoi
FOPOACKON fyMbl;

4) 3aasneHue MN.M. YO0BUYEHKO O BO3MelleHUM yuiepba, NPUUYUHEHHOTO
He3aKOHHbIMMW feCTBMAMMN PerncTpaunoHHoin nanatel Camapckoin 06nacTu;

5) 3aasneHne C.IM. KonecHWkoBa 0 BO3MelleHUM yuwepba, NPUYNUHEHHOTO
ero co6CTBEHHOCTMN LeACTBUAMU COTPYAHWKOB MUAULAW MPU BbIMOSHEHUN CAy-
Xe6HOro 3afaHus.

3. Cygbs, paccmoTpeB xanoby KO.H. CMUpHOBa Ha He3aKOHHble, M0 MHe-
HWIO 3asBUTENs, 4eicTBUA OAHOIO M3 PabOTHWMKOB FOPOACKON aAMUHUCTPaLWK,
OTKasan B MNPUHATUM >Kanobbl K NPOM3BOACTBY, COCMaBLUWCL HA TO, 4TO
HO.H. CmupHOB cHavana go/mkeH 6bin 06paTUTLCS € Xanoboi K nase ropoga u
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TOMbKO B C/yYyae HEMPUHATAA UM Mep WAW Hemony4yeHWs OTBeTa B pasyMHbli
CpOK obpaluaTbCa B Cyf.
MpaB nun cygba?

4. B.H. AlcTpe6oB, ABNAACL HAHUMATENEM XUIOro NOMELLEHNSA B JOME MY-
HULMMNaNbHOro Xunoro oHga, obpatunics B Cyf € Xanoboi Ha 0Tka3 MEeCTHOM
aAMWHUCTPaLUN B NpuBaTU3aLMM 3aHNMaeMOi UM KBapTupbl. Cyabs BblHEC OM-
pefeneHve o6 ocTtaBneHun Xanobbl 6€3 pacCMOTPEHMSA, MOCKO/bKY CYen, 4To
mMexay agmuHucTpauueid n B.H. AcTpe6oBbIM 1MeeTCs CNOp 0 Npase rpaxpaH-
CKOM 1, CnefloBaTeNnbHO, paspeLlaTb ero cnefyet B nMopsfKe UCKOBOro CyLonpo-
M3BOACTBA.

5. MN.B. EnKnH obpatuaca B cyf C 3afBNEHMEM O NPU3HAHUN HeJelCcTBYH-
WMM 1 He noj/exawmm npumeHeHuto 3akoHa o6nactn «O Hanore ¢ nNpogax».
B o60cHOBaHMe CBOEro TpeboBaHWsA OH COCMANCA Ha TO, YTO yKa3aHHbIA HOpPMa-
TUBHbI/ NPaBOBOW aKT HapyLllaeT ero npaBa U 3aKOHHble UHTEpechl Kak UHAW-
BMAYallbHOTO NPeAnpuHUMaTens.

Bbl cyabs. Bawn geincteus?

6. YKaxuTe, Kakne M3 MepeyncneHHbiX fen OTHOCATCA K genam 0coboro
Npon3BOACTBA:

1)ycTaHOBNEHME (PaKTa COCTOAHUA B (haKTUYECKUX OGpayHbIX OTHOLUEHUSX
B nepuog ¢ 1943 no 1965 r;

2) 0 MPU3HAHUW 3aBeLaHNA HefeNCTBUTENbHbIM;

3) 0 BOCCTAHOB/IEHWNW YTPAYEHHOro CyAe6HOro NPON3BOACTBa;

4) 06 ycTaHOBNEHWUYU OTLLOBCTBA;

5) 06 OTMeHe YCbIHOBNEHUS;

6) 0 NpM3HAHUN HECOBEPLLEHHONETHENO MOMIHOCTbLI AEeCnOoCOo6HbIM;

7) 0 BOCCTAHOBNEHUMN YTPAYEHHOT0 UCMOSHUTENLHOIO NPOM3BOACTBA;

8) 0 BOCCTaHOBNEHUWN MpaBa Ha YTpayeHHyk cbHeperaTefibHYH KHUXKKY
Ha NpeabABUTENS;

9) 06 ycTaHOBMEHWM (haKTa NPUHAANEXHOCTA CTYAEHYECKOro 6uneta
(B CTyeHUYECKOM 6UeTe UCKAXKEHO UMS).

7. MapuHMHa - OMeKkyH HecoBeplleHHoneTHero Aumbl Cnacoa obpatu-
nacb B Cyj C 3asBfieHVeM 06 yCTaHOBMeHUWU dakTa OTLOBCTBA HUKMTUHA B OT-
HOLWeHUN ee nogoneyHoro. HMkntnH B mae 2002 r. norn6 B aBTOKaTacTpode.
Matb UMbl B 3aperucTpypoBaHHOM 6pake ¢ HUKUTUHBIM He cocTosana.

B 3adBneHun MapuHuMHa yka3ana, 4Tto YCTaHOBNEHWE JAHHOr0 (hakTa He-
06x04uMo 4na nonyyeHus AMMOA neHcMM MO CAyyal NOTepM KOpMuabua u
BCTYMN/IEHWA B NMpaBa HacnefoBaHusa. Y HUKUTUHA OCTannCh XeHa 1 pebeHoK.

Kak fonxkeH B laHHOM cnyvae NocTynuTb Cyfba?
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8. B utone 2003 r. KpaBueHKO 06paTuics B Cyf C 3afB/IEHMEM O MpPU3Ha-
HUM ero matepu M.U. KpaByeHKO HefeecnocobHoi. B 060cHOBaHMe CBOEro 3a-
ABNeHNsa KpaByeHKO yKasan, YTo MaTb JaBHO CTpafiaeT CTapyeckum cnaboymu-
€M U B CBA3W C 3TUM HYXX[AeTCA B YCTAHOB/EHWMN Haf Heli oneku. Cyfbs 3aaB-
neHve KpaByeHKO yfoBneTsopun 1 npusHan M./. KpaBueHKO HefeecrnocobHO
¢ 27 pespana 1999 r.

OueHunTe felcTBUA CYabN.

9. Ha ocHOBaHuM 3asiBNeHUs CyNpyru Cynpyr npusHaH 6e3BeCTHO OTCYTCT-
BytoW WM. Mocne BCTYNMEHUs pelleHns cyfa B 3aKOHHYK CUy Cympyra cHsna
cynpyra ¢ perucTpaluMoHHOro yuyeta no MecTy XUTeNbCTBA U Npofana KBapTu-
py, CO6CTBEHHUKOM KOTOpOIA siBsinack. Mo UcTeYeHUN roga cynpyr o6patuics
B CYZ C 3asiB/IeHMEM, B KOTOPOM YKasasl, YTO HaXOAWCA Ha 3apaboTkax B CEBep-
HbIX PEervoHax, cynpyra o6 3TOM 3Hana. B CBsi3W C UeM OH MPOCWUI OTMEHUTb
pelleHne 0 MPU3HAHUU ero 6e3BECTHO OTCYTCTBYHOLIMM M BOSMECTUTL Y6bITKMU,
KOTOpPbIe MPUUYMHEHbI YTPaToi NpaBa Ha Xunyto naowagb. Cyn OTMEHWN pelle-
HME O MpPU3HAHUKM TpaxAaHWHA 6Ge3BeCTHO OTCyTCcTBYHOWMUM. OAHaKo B pac-
CMOTpeHUU Tpe6oBaHMii 0 BO3MELLEHUN YBBITKOB B NPOLLECCE OTMEHbI CyAe6HO-
ro pelleHns 0TKasas W NPeanoXun rpaxiaHuHy 06paTuThes B CYA C CaMOCTOS-
TeNbHbIMU TPEGOBAHWUAMU O BO3MELLEHUN YObITKOB.

MpaBOMEPHO /1M BbIHECEHHOE CYZOM OMpejesieHne 06 0TKase B pacCMoTpe-
HUK 3asIBIEHUS O BO3MELLEHUN YObITKOB B TOM Xe CyfeGHOM npouecce?

10. Pa6oTogaTeNib 06paTuscs B CYA C 3asBEHUEM O MPU3HAHUM PaBOTHUKA
HegeecnocoGHbIM. CyA HazHauW/ 3KCNepTu3y, KoTopas fana 3ak/ioueHue 0 Ha-
ANYNU Y TPaXKAaHWHA NMCUXMYECKUX PacCTPOMCTB, He MO3BONAIOWMX OTAABaTb
0TYeT B CBOMX [eCTBUAX U PYKOBOAUTL UMU. MpK 3TOM B 3aKN0UeHUU cyne6-
HO-NCUXMATPUUECKO IKCMEepTU3bl Gbif0 YKa3aHO, YTo yyacTue paGoTHUKA B CY-
4eGHOM 3acefjaHuM O MPU3HAHUM €ro HefeecrnoCOGHbIM SIBASIETCS HELlenecoo6-
pasHbiM. Cy[ BbIHEC pelleHMe 0 NPU3HaHUKM PaboTHMKA HeleecnoCoGHbIM B ero
0TCyTCcTBME. PaBOTHMK HanpaBW/l KaccalMOHHYH >kanoby, B KOTOPOi ykasan,
uTo 6bIN NMILEH BO3MOXHOCTM 3aliWlLaTh CBOM NpaBa B Cyfe, NPUUMHOINA ero
NpU3HaHUSA HefeecrocoGHbIM ABASETCA KOH(PAUKT C PyKOBOAWUTENEM OpraHu3a-
UMK, KOTopblii He 06M1agan MOSHOMOUYUAMU MO BO3GYXKAEHWUID TFPaXKAaHCKOro
Aena 0 NPU3HaHWM ero HefeecnocobHbIM. KaccauuoHHas MHCTaHLUS OTKasana
B PaCCMOTPEHMU Xanobbl, Tak Kak OHa NojaHa ¢ MPOMYCKOM CPOKa Ha Kaccalu-
OHHOE 06>anoBaHWe, NOITOMY pelleHWe CyAa O MPU3HAHWU TPaXAaHUHA Hefee-
CMOCO6HbIM BCTYNUIO B 3aKOHHYH CU/Y, @ 06palleHNs HeleecnocoB6HbIX Tpax-
JaH He MOTyT paccMaTpuBaTbCs Cye6HbIMU OpraHamu.

MOXHO M Npu3HaTh CyAeGHOe pelleHUe W onpefeneHue KaccalyMoHHO
KONNerun 3aKoHHbIMU 1 060CHOBAHHbLIMU?
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MpumepHaa TeMaTka KypCoBbIX U ANNJTIOMHbIX pa60T

1. MoHATME 1 NPeaMeT FPaXAaHCKOro NPoLeccyasbHOro npasa.
2. ICTOYHMKNM FpaXaHCKOro npoLeccyanbHOro npaea.
3. MprHUMNbI FPaXAHCKOTo npolecca, WX Knaccuukauns u copepxa-

HKe.

4. FpaxJaHCKue npoueccyasbHble MPaBOOTHOLUIEHUA: MOHATHE, O6GbBEKT,
CyGBEKThI, CoflepXXaHue, Knaccugpukauus.

5. MpaBoBoe NO/OXEHUe Cyfla Kak Cy6bekTa rpaX4aHCKWX mnpoleccyalb-
HbIX MPaBOOTHOLLEHMWIA.

6. CTOPOHbI B TpaAaHCKOM MPOLiECCe: MOHsATWE, NMPU3HAKU CTOPOH, KX

npaea u

00513aHHOCTMW.

7. CoyyacTue B FpaXKaHCKOM MpoLiecce.
8. MpaBONpPeeMcTBO B rPaXAaHCKOM MpOLecce.
9. YyacTue TpeTbuX KL, B TPaXKAaHCKOM mpoliecce. Buabl TpeTbUx nuL,

10.
11
12.
13.
14.
15.
16.
17.
18.
19.
20.

YuacTue NpoKypopa B rpaxaaHckom npoLecce.

MoHATUE U KNacCcUMKaums NnL, yuyacTBYHOLWUX B Aene.
Mpo6nemMbl NpesCcTaBUTENLCTBA B FPaXAaHCKOM MpoLecce.
A[IBOKAT B FpaXKJaHCKOM MNpoLiecce.

MoHATWE MCKa B FpaXaHCKOM NpoLiecce.

Bubl UCKOB B FPaXkaHCKOM mpoLecce.

OCc06eHHOCTM UCKOBOIO NPOM3BO/ACTBA B IPaXAaHCKOM npoLiecce.
3alyMTa NHTepecoB OTBETUMKA B UCKOBOM NMPOU3BOACTBE.
[JlokasbiBaHWe B FpaXjaHCKOM NpoLiecce.

Buabl 4OKa3aTeNbLCTB B FPaXjaHCKOM mpoLecce.
MpoueccyanbHblii MOPALOK BO3GYXAEHUS TPaXAAHCKOIO Aena B CyAe

06LLell opucanKLuu.

21.
nepBoi
22.
23.
24.
25
26.
27
2,8.
Wux n3
29.

MpoueccyanbHblii MOPAJOK PacCMOTPEHUA TpaxAaHCKMX fen B cyfe
WHCTaHLUN.

Cypne6Hble NpuKasbl: NOHATUE, NPaBOBas NPUPOAa, NOPSAO0K Bblauu.
MoHATMe cyae6HOro pewweHus. Ero yHKUNM.

Tpe6oBaHuWA, NpeLbaBAsSeMble K CyAeOHOMY peLleHuto.

3aKoHHas cuna cyAebHOro peLeHus.

Mpob6nembl KaccaLMOHHOro NPOM3BOACTBA B FPaXAaHCKOM npovecce.
Hapa3opHoe Npon3BOACTBO B FpaXKAaHCKOM npovecce.
MpoueccyanbHble 0CO6EHHOCTU paspelleHns CyAoM fAen, BO3HMKalo-
Ny6ANYHBIX NPaBOOTHOLIEHWIA.

[ena ocoboro npomsBofcTBa B cyae 06Leil opucamkuuy (no Boibopy

CTY/eHTa).

30.

HapylweHHble nan ocnapusaemMble MNpasa, cBobogbl 1 oXpaHAaeMble 3a-

KOHOM MHTEepeChbl NnNL, Kak 06beKT 3allNTbl B rpaKgaHCKOM npotLecce.

31

YcuneHne cocTasaTeNibHbIX Havan B rpakfaHCKoM npouecce.

125



32. YyacTne B npouecce rocyfiapCTBeHHbIX OpraHoB, OpPraHoB MECTHOrO
camoynpaBieHus, OpraHusauuii 1 rpaxaaH, 3aWunwaoWmnx HapyLweHHble UK
ocnapviBaemble npasa, CBO60AbI U OXpaHAeMble 3aKOHOM UHTEpechl Apyrux nuuy,.

33. MoAcyAHOCTb FpaX4aHCKUX fen MUPOBbIM, BOEHHbIM, PANOHHbIM, 06-
nacTHbIM cygam u BepxosHomy Cygay Poccuiickoin ®egepauuu.

34. Mpon3BoACcTBO NO Jenam 0 3awuTe m3buparteNnbHbIX Npas M npasa
Ha yyacTue B pedhepeHayme rpaxaaH Poccuiickoii ®egepaunu.

35. Mpon3BoacTBO NO Aenam 06 ocnapuBaHUX HOPMATUBHO-NPAaBOBbLIX aKTOB.

36. PaccMoTpeHue rpaXAaHCKUX fen MUPOBbIMU CYAbAMMU.

37. AnennsaunoHHOe NPOn3BOACTBO B rpaXKaHCKOM MpoLecce.

38. MoHATME M BUAbI FpaXk[aHCKOro cygonpou3soacTsa. CpaBHUTeNbHAdA
XapakTepucTumka.

39. Oco6eHHOCTUN 3a04HOI0 NPOU3BOACTBA. 3a0UHOE peLLeHMe.

40. MoHATWE 1 BUAbI CYyAeOHbIX NOCTAHOBNEHWIA CyAa NMepBO MHCTaHLMN.

41. OnpefeneHuns cyfa nepBoii MHCTaHLMWN: MOHATME, BUAbI.

42. Buabl npeAcTaBuTeNbCTBa: NMOHATUE, OCHOBAHWA BO3HUKHOBEHMSA.

43. loroBOpHOE NpeacTaBuTeNbCTBO.

44. loka3aTeNbCTBa B rpaXK4aHCKOM MpoLecce: NoHATHE, Knaccupukayms.

45. ToHATME 1 BUALI CPEACTB A0KAa3blBaHMUA.

46. Oco6eHHOCTU MCMNONb30BaHWA ayfAvo-, BuAeo3anuceid Kak cpeacTsa
[l0Ka3blBaHUA B rpaXkfaHCKOM npoLiecce.

47. TloHATYeE NpaBa Ha UCK U NpaBsa Ha NpegbaBneHne nucka.

48. lNMoHATMeE 1 BUALI NO4BEAOMCTBEHHOCTMU.

49. TMoHATHe, BUALI MOACYAHOCTU.

50. TpeTeiickoe cyf0nNpoOM3BOACTBO.

51. Mpon3BOACTBO NO AenaM € yyacTUemM MHOCTPaHHbIX NuL,.

52. VicnofiHMTeNnbHOE NPOM3BOACTBO: CTafuA rpaXKAaHCKoro npouecca uau
caMocCToATeNIbHasA oTpac/nb npasa?

53. MpoToKON Kak npoueccyanbHblii 4OKYMEHT.

54. MNpaBoBOli cTaTyC Cy6bEKTOB, 3aliMLWALWNX UHTEPECH! APYTUX UL,

55. O6paLieHne B3bICKaHWA Ha UMYLLLECTBO AO/MKHMKA KaK 0CHOBaHWA Mepa
NPUHYANTENBHOTO UCMONHEHNUS.

56. B3blCKaHWe aIMMEHTOB B UCNOJIHATENLHOM NPOU3BOACTBE.

57. BceneHue, BbiCceneHNe B UCMOMIHUTENILHOM MPOU3BOLCTBE.

58. O6palyeHne B3bICKAHUSA Ha MUMYLLECTBO HOPUANYECKUX NUL, B UCMOMHU-
TENbHOM NPON3BOACTBE.

59. MpuHUMNbI NCNONHUTENBHOIO MPOU3BOACTBA.

60. Cyne6Hbll NpUCTaB-UCNONHNTENb KaK LEHTpPanbHbIi Cy6bekT Mcnon-
HUTENIbHOTO MPOU3BOACTBA.

NInTepaTypa - OCHOBHAas W AOMOMHUTENbHASA - PEKOMEHAOBaHA CTY-
JeHTaM B crneluanbHbIX y4e6HO-MeTOAMUECKUX NMOCOBUSX, pa3paboTaHHbIX

Katheapoi.
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