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IJIABA 1
IIPOKVPOP KAK CYBBEKT HOKA3BIBAHHUA

1.1. VYronoBHoOoe mnpecienoBaHue
Kak PYyHKIMA NPOKYypopa E YroJIOEHOM Npouecce

OnpeneneHre poau NPOKypopa B BLIMIOJHEHUU 33Jay MpeaBapu-
TEJIbHOIO CJIEJACTBUSl U YKPEIUIEHWU 3aKOHHOCTM IIpU pacciiefoBa-
HUU MPECTYIUIEHUI MOXHO CIpaBeIMBO CUUTATh OAHUM M3 Hau-
0oJiee OCTPBHIX M BaXKHBIX BOIIPOCOB IIPOBOAMMOI MPaBOBOI pedop-
Mbl, KacalolluXcs periaMeHTalMi JOCyAeOHbIX CTaAuii YyrOJOBHOTO
npoiiecca. MI3yyeHue NpeanpuHSTLIX B MPOIIJIOM HaydyHBIX MCCle-
JIOBaHUM U psifia pabOT, OMyOJIMKOBAHHBIX B MOCAEAHNUE TOJbI, CBU-
JETEILCTBYET O TOM, UTO BOMPOC O MPOLIECCYyabHOM CTaTyce Ipo-
Kypopa OCTaeTcsl OMHUM M3 CaMbIX TMCKYCCUOHHBIX B TEOPUU OTE-
YECTBEHHOrO YrojioBHOro rpotecca. CyllleCTBEHHOE pa3jiuuyne BO
B3MJISIIaX HA HOPMAaTUBHOE PeryJMpoBaHUE CTaTyca IMPOKypopa Mmpo-
SIBUJIOCh U MpPU pa3pabOTKe YroJOBHO-TIPOLIECCYabHOTO KOJeKca
Poccuiickoit Denepaliii, OATOTOBKA KOTOPOTO ITOTpeOOBayia Ha-
YYHOrO OOOCHOBAHMSI PEIIaeMbIX IIPOOJIEM C YYETOM POCCUICKOTO
WCTOPUUYECKOTO OIbITa U ONbITa 3apyO0ekKHbIX TOCYIapCTB.

PaccmaTtpuBas njaHHyi0 OpoOJieMy, HEOOXOAUMO MPEXIE BCETro
OCTaHOBUTLCSI Ha BOMPOCE O BBLIMOJHSIEMON MPOKYPOPOM ITpoLec-
cyaJlbHOU (YHKIMU, MOCKOJbKY MMEHHO C y4yeTOM IOCJeaHeil
U OIpenessieTcsl MECTO U POJib MPOKYpOpa B YTOJOBHOM IpOIIECCe.
bosee Toro, oT peuieHus: Bornpoca o GyHKIKUU TPOKypopa B CTaauun
paccliiefoBaHusl HalpsIMYIO0 3aBUCUT OMpeeeHUe ero pojiu B JOKa-
3bIBAaHUM.

MBI UCXOOVM M3 TOTO, YTO «(pYHKIIMOHAIBHBIN TTOAX0MA, HAXOI -
1M CBOE OTpaXeHWE B pa3rpaHUYEHUU YTOJOBHO-MPOLIECCYalb-
HbIX (PYHKUUM, UMeeT JIJIs1 YTOJJOBHOTO CyIOIPOM3BOACTBA TaKOE XKe
OCHOBoOIIOJIararolee 3HauyeHWe, Kak MPUHLIMIT pa3fesieHus BiacTei
JUTST TTMBMJIM30BAHHOTO TOCYIapCTBax!.

AKTyaJIbHOCTh MpobJieMbl OOYCJIOBIEHA TakKXKe YTBEPXKICHUEM
COCTSI3aTEIbHOCTM KaK OAHOTO M3 BEOYLIUX MPUHLIMIIOB CYAOIPO-
n3BojactBa (cr. 15 YIIK P®), 1 0coOEHHO MOMBITKOM pacIipocTpa-
HUTb JEUCTBUE 3TOr0 MPUHIMMA Ha AOCYNeOHbIe CTaauK Mpollecca.



WccnengoBaHueM MpoOieMbl YyTOJOBHO-TIPOLIECCYATbHBIX (DYHK-
LM aKTUBHO 3aHMMaluch MHorue ydeHole (M.C.Crporosuu,
I1.C.9abkuna, A.M.Jlapux, B.H.IlInunes, A.0.MoToBUI0BKED
W Jpyrue), OMHAKO OHA MO-TPEeXKHEMY OCTaeTCsl aKTyaJlbHOW U JWC-
KyCCMOHHOI. B TeopuM OTCYTCTBYeT €IMHCTBO IO BOIIPOCY O MOHSI-
TUU YTOJIOBHO-MPOLIECCYabHBIX (DYHKIIMIA, O XapaKTepe U KoJaude-
CTBE 3TUX (PYHKIIMIA, a TaKXe CyObeKTaX UX ocyllecTBieHus. Corlo-
CTaBJieHUE Pa3JUYHbIX TOUYEK 3PEHUS TOKa3bIBa€T, UYTO MOAXO
K OIpeAesieHUI0 TPOoLeCCyabHbIX (DYHKIIMIA 3aBUCUT OT TOTO, Ka-
KO€ M3 3HaUYeHUU TepMUHA «(byHKLUS» aBTOPbl CUUTAIOT HauboJiee
XapaKTEePHbIM JIJISI UCTIOJIb30BaHUS B LESIX (DYHKIIMOHAIBHO-CTPYK-
TYpPHOTO aHajii3a YrojIOBHOTO CYAOMPOM3BOJCTBA.

Haubounbliiee mpusHaHWE TOJYYMIO OIpeaeeHUue, BIEpPBbIE
chopmynupoBanHoe M.C.CtporoBuuemM M CTaBllee, II0 CYIIECTBY,
WCXOOHBIM, 0a30BBIM: YIOJIOBHO-IIPOLIECCYa/IbHBIE (DYHKIIMM — 3TO
«OTJeJbHbIE HAaMpaBJI€HMST YrOJOBHO-TIPOLIECCYATbHON AESITEIbHO-
CTH, TECHO CBSI3aHHbIE MeXIy CO0OI, HO HE COBIAJallIne APYT
C IpyroM, He TMOTJIONIIAIONINE APYT Apyra»2. DTOT B3MJISIA HAIe OT-
paXeHue U MOJYyYWI PA3BUTHE B TPYAAX MHOTUX YYEHBIX-IIPOLIECCY-
amucroB. Tak, B.M.CaBuukuii ykazaj, 4yTo «(hyHKLMSI XapaKTepu-
3yeTcd MMEHHO HallpaBJIeHUEM AesITeJIbHOCTU»S. A.M.JlapuH oI-
pelenns YyrojOBHO-IIPOLECCYaabHbIe (DYHKUIMU KaK «BHIBI (KOMIIO-
HEHTbI, YaCTU) YTOJIOBHO-IIPOLIECCYATbHON AESITEIbHOCTA, KOTOpPbIE
pa3IMyaloTcs Mo OCOOBIM HEMOCPENICTBEHHBIM LIEJSIM, T1O0CTUTaeMbIM
B UTOTe IIPOU3BOCTBA IO Aeiry»*. HemocpeacTBeHHYIO CBSI3b YIOJIOB-
HO-MpolecCyaibHbIX (DYHKIIMI € pean3alyeil 3agady YrojOBHOIO
cymornpousBoacTtBa nomuepkuBan C.A.Ambniept, M.I1.11emnrykos’.

Heckosbko MHaue paccMaTpuBall MIOHATHE YTOJIOBHO-TIPOLIECCYaTb-
HbIX (yHkumit P.JI.PaxyHOB, cumTasi, 4TO 3TO 4YacTb YrOJOBHO-IIPO-
LieccyabHOM AeSITeIbHOCTH, KPYT AESITEIbHOCTU OHOTO WUJIM HECKOJIb-
KHX YYaCTHUKOB MPOLIECCA, OCYILECTBISIEMOM B CUJy TOTO IOJIOXe-
HMSI, KOTOPOE JaHHBIA y4acTHMK 3aHuMaeT B mporecce’. H.A.SkyGo-
BUY TaKKe XapaKTEpU3YyeT YroJOBHO-MpOLECCyalbHble (hYHKIIMM Kak
OCYILIECTB/ISIEMYIO YYaCTHUKAMU YTOJIOBHOTO ITpoliecca AesITeIbHOCTD,
XapakTep U coiepXaHWe KOTOpPOMl YCTaHOBJIEHbI 3aKOHOM B 3aBUCH-
MOCTU OT POJIM W Ha3HAYCHUS YJaCTHMKA B IIpoliecce’.

Taxkum 00pa3oM, BbIIESAS pa3IUUHble OCHOBAHUS NEJEHUST yTo-
JIOBHO-TIpOLIECCYaJIbHOW AESATENbHOCTU Ha OTAENbHbie (DYHKIIWU,
aBTOPBI, TEM HE MEeHee, UCXOIWJIA U3 ONpeleeHUs] TTOHSATUS (PYHK-
LIMM KaK HallpaBJIeHUsI, Kpyra IesTeJIbHOCTH.
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WMHuyto noszuiuio B 3ToM Borpoce 3aHumaeT I1.C.OabkuHa, yT-
Bepkmasi, 9YTo (YHKIIMS YTOJOBHOTO IIpollecca — 3TO HE BHI M He
caMO HaIIpaBJIeHNE YTrOJOBHO-IIPOILIECCYaNbHON IesTeIbHOCTH,
a BBIpaKE€HHE B COOTBETCTBYIOIIMX HAIIPABICHUSIX TAKON IesITelTb-
HOCTM Ha3HAYEHUSI M POJIM €€ YUYACTHHUKOB®,

Hymaercs, 6ojiee TOUHBIM OYyIeT OIpeAcisaTh (PYHKIINIO UMEHHO
Yyepe3 MOHATHE HaIlpaBIeHUs, YyeM udepe3 MoHsaThe poju. Ilporec-
cyaybHasl (pyHKIIMS TIPEACTABIISIET CO00M (PYHKIMIO YIOJIOBHOTO CY-
TOTIPOM3BONICTBA, 3aJayaMi KOTOPOTO, YKa3aHHBIMHU B 3aKOHE, Oy-
IEeT ONpPEeNeNIIThCSA XapakTep M HaszHaueHUe (GyHKIuU. CuuTaTh Ke
ee (pyHKIMel yJacTHMKA MOXHO ITOCTOJIBKY, ITOCKOJIBKY OHAa 3TUM
YYaCTHUKOM OCYLIECTBsIeTCsA. Takoe MoHsTHE B OOJbllieit Mepe
coracyercs U ¢ OOIICTIPMHATHIM B TEOPETUISCKOM ILIaHE TOJIKOBA-
HueM (QYHKIMHM KaK Kpyra aesTtenbHocTn’. He BmaBasch B mompo0-
HO€ MCCJIEIOBaHMUE ITOM IPOOJIEMBbI, OTMETUM OOOCHOBAaHHOCTH
MPEACTaBICHUS O TPOIECCYATbHBIX (YHKIMSAX KaK 00 YperyImpo-
BaHHBIX 3aKOHOM OTIEIBHBIX HAIPABJICHUSIX YTOJOBHO-TIPOIIECCY-
ABHOM JESITeIbHOCTH, B KOTOPBIX MPOSBIISIETCS POJIb U CIEIIAAITb-
HOe Ha3HAaYeHWE YIaCTHUKOB IIpoliecca'’.

Henb3sg HE OTMETUTD, YTO BOIIPOC O (DYHKIIUM IIPOKYPATyphl OCTa-
BaJICSI OMHMM M3 HamOOJIee CJIOXKHBIX Ha MPOTSDKEHMU Oojiee 275-net-
Heil ucropuu ee cyuiecrBoBaHusi B Poccuu. Ob6pazoBaHHas Iletpom I
B 1722 romy B KayecTBe «OKa rocyaapeBa», MpoKyparypa sBIsIach
OpraHoOM Hazi30pa, MpUYeM Ham30p MPOKYPOPOB OBUI pacIipocTpa-
HEH Ha BCe OTpaciM yrnpasieHus. JlanbHeillee pa3BUTHE WHCTUTY-
Ta TIPOKYpPATyphl MPOXOAWIO IIO ITyTU PACIIMpPEeHUs €€ Haa30pPHBIX
noaHoMounii. CyliecTBeHHO M3MEHMJIA CTaTyC TIPOKYpaTyphl Cyneo-
Hast pecopma 1864 roga: mo CyneOHbIM YcTaBam 1864 roga mpoky-
patypa ObUIa TIpeBpallleHa B OpraH YTOJOBHOTO IIpeclielIOBaHUS U
He MMeJia TPEXHUX aIMWUHHMCTPATUBHBIX (DYHKIIMI, OeATETbHOCTH
ee OblJ1a orpaHMYeHa CcyaeOHbIM BEIOMCTBOM, a (DYHKLIMU — CyaeO0-
HO-CJIEICTBEHHOI 00J1acThio. B coBeTCKMit Teprof CylleCTBOBAHMS
Hallero rocyaapcTBa IMPOM30IILUIO BO3BpAIlEHUE K <«IIETPOBCKOMY»
BapHMaHTy TIPOKYpaTyphl: OCHOBHOI IJII Hee BHOBb CTajia Ham30p-
Has AesITeIbHOCTh. B COOTBETCTBUM C 3TMM HEOTHO3HAYHO OLICHU-
BaJlaCch ¥ POJIb TIPOKYpOpPa B YTOJIOBHOM TIpOIIecce: aKIIEHT CMeIa-
CA C OOBMHMTEILHOM NESATEIHPHOCTA HAa HAI30PHYIO.

Crenyer Mom4epKHYTh, UTO B MPOLIECCYATBHON JINTEpaType POJIb
MPOKypopa TPATUIIMOHHO paccMaTpuBajiach Yepe3 MpU3My ero Haj-
30pHOI1 meaTenbHOCTU. B cBoe Bpemsi M.A.Yenbnon, B.I'.Jlaes,



H.C.AnekceeB, onupasch Ha 3aKOHOJATEJIbHOE OIpenesIiCHUE IIpo-
KYPOPCKOM NESITeIBHOCTH KaK OCYIIECTBJICHHME <«BBICIIETO HAm30-
pa», 000CHOBAIM KOHIIEIIIIHMIO, COIJIACHO KOTOPOil Ha BCEM MPOTSI-
KEHUW YTOJOBHOTO CYIOITPOM3BOICTBA €IMHCTBEHHON (YHKIIMEI
MIPOKypopa SIBJISIETCS HAI30p 3a cobmoneHneM 3akoHoB!!. PykoBom-
CTBO paccliefOBaHUEM, TTOAIepKaHe OOBMHEHMST PaCCMAaTPUBAJIVCh
B Ka4ecTBe IIPABOBBIX CPEICTB, MCIOJNB3YEMBIX ITPOKYPOPOM IIpH
OCYIIIECTBJICHMM Haa30pa 3a 3aKOHHOCTBIO. UTO KacaeTcsl mpeaBa-
PUTETBHOTO CJICACTBHSI, TO BHUMAaHME aBTOPOB TakKxKe OBLIO cocpe-
JIOTOYEHO TIpeXkIe BCETO Ha TIIATEIIFHOM aHaJIM3e 3amad MpoKypopa
mo obecrmeyeHMIO 3aKOHHOCTU. PaccMarpuBas IpaBo IpoKypopa
OTMEHSITh He3aKOHHBIC M HEOOOCHOBAHHBIC PEIICHWS CIICAOBATENS,
OTCTPaHATh CJIEMOBATENIsI OT PacClIeAOBAHUS YTOJIOBHOTO Jeia, BO3-
BpalllaTh Jejia Ui TPOM3BOICTBA IOIOTHUTEILHOTO pacciieqoBa-
HUS, IaBaTh CJEOOBATENI0 YKa3aHWs, aKIEeHT Aejalii MMEHHO
Ha HaZA30pHOM XapakKTepe ITOJTHOMOYMI TTPOKYypopa, KOTopbie cop-
MYJIMPOBAHBI TaK, YTOOBI ITO3BOJIUTH €My IIPEAyIPEIUTh U yCTpa-
HUTh HapyIIeHUS 3aKoHa. Jlaxe yTBepXIeHe OOBUHUTEILHOTO 3aK-
JIIOUCHUS XapaKTepu30BaJIoCh KaK NeSITeIbHOCTh IO CBOCH CYyTH
Haa3opHas 2.

Takum obpa3oM, rocymapcTBeHHO-IIpaBOBast (PYHKIUS IIPOKY-
paTypsl KaK TOCYIapCTBEHHOTO MHCTHTYTA TOJIKOBAJach Kak €IMH-
CTBEHHas (PYHKIIMS IIPOKYpOpa, OCYIIECTBIIIeMass UM W B YTOJIOB-
HOM TIporiecce. HaM Takoe OTOXIECTBICHUE TPEACTABISETCS He-
npaBoMEpHBIM, 100, Kak crpaBeaainBo otrmerwn B.M.CaBuukmid,
IIPYA TAKOU XapaKTEePUCTUKE YIACTHUS MPOKYpopa B MPOIIECCe CTHUpa-
JIOCh BCSIKO€ pa3IMure MEXIY IPOIECCYyaTbHBIMIA M HETPOIIeCcCy-
aJIbHBIMU (popMaMU ero JesTeIbHOCTU ., B3risam Ha mpoKypopa Kak
Ha OpraH Ham3opa M B HACTOMIIee BpeMsI HaXOAUT HEMaJlo CTOPOH-
HHUKOB CpeIy TIPOIIECCYaTCTOB.

IIpencraBnisieTcsi, 9TO MPaBOBOE IOJIOXEHUE MPOKYpopa B IIPO-
mmecce OOJDKHO OIPEAeNISITECS B COOTBETCTBUM CO CTaHOBJICHUEM
HE3aBUCUMOI CyleOHON BJIACTU W MPUCYLIUM €i MPUHLIMIIOM CO-
cTs3aTeNIbHOCTH. BospactaHme 3HaYeHUs TIPUHIIAIIA COCTSI3aTelIhb-
HOCTH, MOTpeOOBaBIlIee MEPEOCMBICTCHNS M KOPPEKTUPOBKU MHO-
TUX TPAIUIIMOHHBIX B3IJISIIOB HA POJIb IMPOKYpOpa B CYIOIIPOU3BOI-
CTBE, CITOCOOCTBOBAJIO BO3POXKICHWIO B HAyKe KOHIICIIIINM, COTJIAC-
HO KOTOpPOM TIPOKYPOp Ha BCEX CTamWsIX IPOIEcCa OCYIIECTBIISICT
(yHKIIMIO YromoBHOTO TIpeciienoBanmsI. CTOPOHHMKM TaKOTO B3I
HUCXOIAT U3 COCTA3ATEIbHON KOHCTPYKIIMU TIpoliecca, Ipemroara-
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IOlIEl CYyILeCTBOBAHUE TPEX OCHOBHBIX MPOLIECCYaTbHbIX (DYHKLIMINA:
YIOJIOBHOIO TpecjieoBaHus, 3allMThl U pa3pellieHus aefaa. ITu
(byHKIIMM caMOCTOSITENIbHBI, OTAEIEHbI APYr OT Ipyra W pacmpene-
JIEHbl MEXIY MX HOCUTEISIMU: MPOKYpPOPOM, 3alllUTHUKOM (OOBM-
HsIEeMbIM) U cynoM. Hanuuue 3TuX TpeX OCHOBHBIX (PYyHKIIMI 00yc-
JIOBJIUBAET CUCTEMHOCTb U LIEJIOCTHOCTb YTOJIOBHO-IPOLIECCYaTbHOM
JIeITeIbHOCTU W TIPU3BaHO OOECMEeUUTh pellieHre 3a1a4d YroJ0BHOTO
npoiecca.

B HayyHOI nuTepaType BbICKa3aHbl pa3iUYHbIe CYyXAECHUS
M0 BOIpOCcaM O HAJIMUMU, COAEPXKAHUM (DYHKIIMU YTOJOBHOIO Mpe-
cllelloBaHUS KakK CaMOCTOSITEJIbHOU TIpoleccyalbHON (DYHKLIUU
U 3aKpeIJIEHUU €€ 32 KOHKPETHBIM YUaCTHMKOM Ipoliecca. s npa-
BWJIBLHOIO OTBETA Ha 3TW BOMPOCHI MPUHILMITMATILHOE 3HAYEHUE TIPU-
obOpeTaeT omnpeaeeHrWe CYIIHOCTU YTrOJOBHOIO TpecieaoBaHUs
W €ro COOTHOIIEHMSI C APYTUMHU TMPOLECCYaIbHBIMUA (DYHKIIUSMU.

OOpaiasich K CyLIIHOCTH YIOJIOBHOTO IIPEC/ICAOBAHMSI, HEIb3S
OCTaBUTH 0e3 BHMMaHMS pabOThl JOPEBOJIOLIMOHHBIX IIpolieccya-
JIUCTOB, B KOTOPBIX 3TOMY BOMPOCY YAEISAIOCH O0JbIIOE BHUMAHUE,
TeM OoJiee, YTO OINpeaeieHUe TaKOro KJIKYEBOIrO MOHSATUSI, KaKo-
BBIM SIBJISIETCST (DYHKILIMS YTOJIOBHOTO TMpecaeI0BaHMsI, Ha Halll B3I,
JIOJDKHO OTNUPAThCS HA TPAAULIMA POCCUNCKOW TTPABOBOW TEOPHUM.
CaMO TNOHSITHE «YTOJIOBHOE MpeciieqoBaHue» ObLJIO BBEIEHO B Hayy-
HbIl 000POT B IOPEBOJIIOLIMOHHBIN MEPUON POCCUICKON MpPaBOBOM
HayK{d ¥ MCHOJIB30BaJIOCh KaK PaBHO3HAYHOE OOBMHEHUIO'.

TToHsiTMEe OOBMHEHUSI B YrOJOBHOM ITPOLIECCE COOTBETCTBOBAJIO
TMIOHSATUIO UCKa B TPAXKIAHCKOM, TOJbKO «MCKa HE YaCTHOIO U MaTe-
pUaJIbHOTO, a MyOJMYHOIO M MHAWBUAYAJIIBHOIO COOOpa3HO CBOM-
CTBaM YToOJIOBHOTO aena»'S. Ilo cBoeil mpolieccyaabHONM TPUPOIE
WHCTUTYT OOBUHEHUS SIBJISICS TpeOOBaHUEM <«IIPU3HAHUSI TIPUHAI-
JieXalnero TocyIapCcTBy IpaBa HaKa3aHMS B TAaHHOM ciydae»'®, Ko-
TOpoe OBbLIO 0OpAaIlleHO K CyAeOHOM BIACTU M CO3IaBajo IS IIOCIIe-
JHel 00s13aHHOCTh MTPOU3BOJICTBA Jejia B CylaeOHOM Topsiake. B cuiy
CBOETO IMyOJMYHOro XapakTepa 0OBUHEHUE MPUHAIEXKAIO rocyaap-
CTBY U ONpenessyioch MHTepecaMu IyoanyHbiMU. Heobxoaumo nom-
YyepKHYTh, YTO OCHOBHBIE IIOJIOKEHUS CYIOYyCTPONCTBA MPOBO3IJia-
CWIX CYIIECTBOBAaHME CAMOCTOSITEIbHON OOBMHUTEJIHLHOI BJIACTH,
OTJIEJIEHHOI OT BJIACTU CYyA€OHOM M aAMMHMCTPATUBHOM (CT.3). DTO
OIPEALISIO CaMOCTOSITEIbHOCTh MHCTUTYTa OOBUMHEHUSI, KOTOPOE
OCYIIECTBJISIOCh TOJIBKO IO BOJIE TOCYHApCTBEHHON (OOBMHUTENb-
HO1) BJIACTVM HE3aBUCUMO HM OT YCMOTPEHUSI UHBIX BJIAaCTEH, HU OT



YACTHBIX MHTEPECOB OTAEJbHbBIX JML. MHAUBUIYATbHbBIN Xe XapaKTep
OOBUHEHUS O3HayaJl, YTO OHO B KOHCYHOM HTOIC HAIIPABJ/ISICTCA Ha
KOHKPETHOE JIMIIO, YKa3biBas Ha OIpeneIeHHOe BMEHSEMOe eMy Ies-
Hue. OTHOCUTENIBHO 3TOrO JIMIA CYIYy IPEIbsIBISUIOCH TpeOOBAHUE yC-
TaHOBUTH €TI0 BUHOBHOCTh M OIPEIC/UTh 3acIy;KeHHOE HaKazaHUe.
OOBMHEHME II0 AEMCTBOBABIIEMY 3aKOHOIATEJILCTBY IEJIMIOCH
Ha mepBoHaYajlbHOE (BO30yXIOeHMHE CyaeOHOIO IIpeciieIOBaHU’S)
M OKOHYareJibHOe (00JIMYeHre OOBMHSIEMOTro mepen cyaom). Kaxk-
Ias M3 OTUX YacTell pa3BMBAjach B CaMOCTOSITENIBHYIO ITPOIIECCY-
ANMBHYIO CTAIMIO, KOTOphIC Pa3IMYajnCh IO OpraHaM M IIpaBUJIaM
npousBoacTBa. IlepBoHauaibHOE OOBMHEHUE HE 00s3aTe/IbHO Tie-
peXooMJIo Ha IPYTYIO CTYyIeHb, HANPUMEpP, €CIU OTCYTCTBOBAIN
MpolIeCCyaTbHbIC TIPESAITONIOKEHUS. A TIO TeM JIejIaM, Tlie OTCYTCTBO-
Bajla HEOOXOOMMOCTh TIPEIBAPUTEIFHOTO ITPOM3BOACTBA, IMEPBOHA-
yajlbHOe OOBMHEHHWE CIIMBAJIOCh C OOBMHEHWEM OKOHYATETHHBIM.
B snuteparype moapoOHO paccMaTpUBAIMCh OpraHU3alivsl U COmep-
JKaHUe OOBMHUTENIbHOM meaTebHOCTU !, Tak, BO30yKIeHHUE YrOJI0B-
HOTO TIpeCJIeAOBaHUS CJIarajoch M3 JIBYX IPOIECCYaTbHBIX aKTOB:
NpeabsiBIeHsT OOBMHEHUS Cydy W TIPUHSATUSI €ro cyaoM. Bo3Oyx-
JIEHUEM YTOJIOBHOTO ITPECIeIOBAHMS OTKPHIBAJICS YTOJOBHBIA WCK,
3T0 ObUIO OJvKaiilliee OCHOBaHME JJId Hauyaja MpeaBapuTeIbHOTO
CIEICTBUSA M 0053aTeIbHOE IS YTOJIOBHOTO cyna TpeOOBaHUE O CY-
IeOHO-YTOJIOBHOM MCCJIEIOBAaHMU W paspelneHun nena. Kaxmoe
OO0BMHEHNE, KOTOPOE IPEABSIBIISIIOCH YIIOJHOMOYEHHBIM OOBMHM-
TEJIEM KOMIICTCHTHOMY Cyay U YAOBJICTBOPAJIO HCO6XOI[I/IMLIM opn-
JAYECKUM YCIOBUSM, JOJDKHO ObLIO ObITH MPUHSATO CYIOM, U B pe-
3yJIbTaTe MOJYIaIOCh CyIeOHOE OTpeneIeHre O IPUBICYSHUN K CYIy
JAaHHOTO JIMIla B KayecTBe 0OBMHseMOro. s auia, BO30yIUBILIETO
MpecienoBaHNe, TOCIEIHEee CO3MaBaI0 00SI3aHHOCTh MPEIbIBICHUS
JI0Ka3aTeJIbCTB U TOOPOCOBECTHOIO BeJEHMSI BCero 00BMHEHMS. JIpy-
rasli CTyneHb OOBMHEHUSI — OOJIMUEHUE Mepel CyaIoM — paccMarTpu-
BaJlaCch KaK <«IOpUANYecKass BO3MOXHOCTb (hOPMYJIMPOBaTh OKOHYA-
TeJIbHOE OOBUHEHUE U IoAACPKUBATH €0 BO BCCX MHCTAHIIUAX
cyna»'8, TakuM o0pa3oM, YrojoBHOE IpecieoBaHUEe I10JIarajioch
HEOOXOMMMBIM Ha BCEX CTYIIEHSIX YTOJOBHOTO IIpoIlecca.
Heo6xoauMocTh U BaXKHOCTb 3TOM (DyHKILMU B YTOJOBHOM IPO-
1iecce TMpeacTaBisieTcss HaM oueBUAHON. TeM Oosiblliee HeaOyMEHUe
BbI3bIBA€T YTBEPXKIEHUE HEKOTOPHIX aBTOPOB, YTO (PYHKIIMU OOBU-
HEHUS B POCCHICKOM YTOJIOBHOM IIpOIIECCe HET M OBITh HE TOJIK-
HO". JlymaeTcs, ¢ TaKOM MOCTAHOBKOM BOIIPOCA HEJIb3SI COTJIACUTh-
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cs. CucreMa AEUCTBUI, COCTOSIINX B (DOPMYIMPOBAHUM Y OOOCHOBA-
HUU BBIBOIA O COBEPIIECHUHN OIPENeIEHHBIM JINIIOM OOIIECTBEHHO
OIACHOTO JAESIHUSI, COCTABJIIeT CaMOCTOSITEJIbHOE HaIlpaBJIeHUE YTro-
JIOBHO-MPOLECCYAIbHON esATebHOCTU U, KaK TOYHO 3aMeTUJI
M.C.CrporoBud, SIBISETCS IBIDKYIIEH CHJION YTOJIOBHOTO Iporecca®.

B coBpeMeHHOII TeOpUM YIOJIOBHOIO Ipoliecca BOIPOC 00 yro-
JIOBHOM IIpECIeIOBAaHUU CUUTACTCA HEAOCTATOUHO WU3YYEHHBIM U
MNpUBJIEKaeT BHUMaHUe yueHbIX. CaM TepMUH Ha MPOTSLKEHUU psiia
JIET TIPaKTUYECKM He MCIIOJB30BAJICS B HAayYHOM 00OpoTe (Kpome
kak B paborax M.C.CtporoBuya). IIpuunHOi 3TOro SIBUJIOCH OT-
CYTCTBME TOHSITUSI YTOJIOBHOIO MpeceA0oBaHUSI B 3aKOHOAATEIbCTBE,
YTO AaBaji0 BO3MOXHOCTb MOJIBEPrHYTh COMHEHMIO HaJIW4ue Ipa-
BOBOI 0a3bl ISl TIPU3HAHMS CYIIIECTBOBaHUS (PYHKIIMU YTOJOBHOTO
npeciegosanus. Ecou B ct. 4, 9, 233 VIIK PC®CP 1923 r. roBo-
pUsIoCh 00 YroJOBHOM MpeciiefOBaHUM, TO B YTOJOBHO-IIPOLIECCY-
anpbHOM Konekce PCDCP, BBeneHHOM B nelicTBre ¢ 1 sHBaps 1961T.,
3TOT TEPMHMH He HUCIojab3oBaicsi. OMHAKO, MOCKOJBKY B CT. 143-
154, 205, 208, 248 YIIK PC®CP roBopuiaoch O IEITEIBHOCTU T10
CBOCH CyTM OOBUHUTEIBHOM, aBTOPHI, KOTOPhIE 00pallainuch K Mpo-
OyieMe TIpoleccyalbHbIX (DYHKUUI, MIPU3HABAIM HaJUYKMe TaKOM U3
HUX, KaK OOBUHEHUE.

3aMeTHBIM BKJIal B HCCIEHOBAaHHWE 3TOUM HpoOJIeMbl BHEC
M.C.CrporoBuy, paccMaTpMBaBLIKI YTOJIOBHOE MpecieqoBaHue Kak
CaMOCTOSITEJIbHYIO TIPOLIeCCYaIbHYIO (PYHKIIMIO — KaK AeSITeIbHOCTh
ciemoBaTessT (MM OpraHa AO3HAHWSI) W MPOKYpopa B OTHOIICHUU
OIpeIeNIEHHOTO JINIIA, MPUBICYEHHOTO B KayeCTBE OOBMHSIEMOTO
K YTOJIOBHOM OTBETCTBEHHOCTH, HaMpaBJICHHYIO HA TO, YTOObI U300~
JIMYUTh 3TO JIMLIO B COBEPIUCHUM TPECTYIUICHUsI, J0KAa3aTh €ro BU-
HOBHOCTB, OOCCIIEUMTh MPUMEHEHNEe K HeMYy 3acIyXeHHOTO HakKa-
zaHus?!. @.H.@aTKy/UIMH CYUTAET, YTO «IIOJ OOBUHEHUEM B IIPO-
LieCCyaJIbHOM CMBIC/IE CJieAyeT ITOHMMATh OCHOBAaHHYIO Ha 3aKOHE
MPOLIECCYATbHYIO AeITeJIbHOCTh KOMIIETEHTHBIX OPraHOB U JIUII T10
U300JIMICHUIO OOBMHSIEMOTO B MHKPUMMHUPYEMOM €My IIPECTYII-
JIEHNW ¥ TI0 00OCHOBAHUIO €r0 YrOJOBHOI OTBETCTBEHHOCTHU C TEM,
YTOOBI JOOUTHCS IMyOJIMYHOTO €ro OCyXIaeHUsI»?2. [IpuMepHO Tak ke
onpenessuiv ¢pyHKUUIO ooBuHeHUs B.M.CaBulikuii, ykazaBllIuii, 4TO
«00OBMHEHME KaK TIpolieccyaiabHas (DYHKIMs BCEeTHa HaIIpaBiIcHa
MPOTUB KOHKPETHOTO JIMIIA ... M 3aKJIIOYaeTCsS B TpecIeIOBaHUU,
HM300JIMYEHUH 3TOTO JMa», M 3.3.3nMHaTyIImH?.

AHaJM3 PUBEICHHBIX OIPEIeIeHUI TTOKA3bIBAeT, YTO, HECMOT-
psI Ha MCIIOJb30BaHUE PA3TUIHBIX TEPMUHOB, pedb 110 CYIIECTBY
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UIeT 00 OJHOM U TOM XK€ HallpaBJIE€HUU YTOJOBHO-IIPOLIECCYAIbHOMN
JeaTeIbHOCTU. MIMEHHO MO3TOMY OOJIBILIMHCTBO aBTOPOB MCITOJb-
3yIOT TMOHSATUE «OOBUHEHNE» U <«YTOJIOBHOE IIpeciiefOBaHUE» IS
0003HAYEeHUST OMHOM TIPOLIeCCyaTbHOM (PYHKIIMM,

Taxkoit mogxon, ogHAKO, pa3aelisieTcsl He BCeMM y4YeHbIMU. Tak,
no yreepxaeHuio I1.C.DabpKuHI, yroJa0BHOE MpecieaoBaHue U 00-
BMHEHHWE — pa3HOIUIAHOBbIE KaTerOpuu: OOBMHEHUE — 3TO (PyHK-
s, AEATeJIbHOCTb ONpeAeeHHbIX CYOBEKTOB IO M300IMUYEHUIO
BUHOBHBIX JIMI U OOOCHOBAaHMIO MX BMHOBHOCTH II€pEJ] CYIOM,
a YrojIoBHOE MpecyieJOBaHUE — BbIpaKeHUE OOIIMX 3a1ay YroJjoB-
HOTO CYIOIPOU3BOACTBA%,

PaccMarpuBasi COOTHOILLIEHHE YTOJIOBHOTO MpeciieoBaHUsI U 00-
BUHEHUS, CJIEAYeT YUYUTHIBATH MHOTOIPAHHOCTH ITOCJIEAHEIrO IOHS-
Tus. B mpolieccyalbHOU aUTEepaType IIPUXOIUTCS BCTPEUYAThCS
C pa3JIMYHBLIM IIOHUMaHUEM MHCTUTYyTa ooBuHeHus. Tak, P.J.Paxy-
HOB oOpalliaJl BHUMaHKe Ha HEOOXOOMMOCTh pa3indyaTh OOBUHEHUE
Kak (YHKIIMIO, TO €CTh AeSITeJIbHOCTb, HapaBJICHHYIO Ha M300J1-
YyeHre 0OBUHSIEMOTr0, 1 OOBUHEHNE B MAaTEpUAILHO-TIPABOBOM CMBIC-
Jie — chopMyIMpOBaHHbIEC TOJOXEHNS, B KOTOPBIX YKa3bIBaeTCs
CYLIHOCTh MHKpUMUHUpyemoro aesHust?®. I1.C.Oapkuna, M.C.Ctpo-
TOBMY TaK:K€ YKA3bIBAJIM Ha Pa3IMYHBIE CTOPOHBI IIOHATHUS OOBUHE-
Husg?. OpurnHajabHOe MHeHMe BbicKasan [1.M.J/laBeimoB, paccMmar-
puBarolnii OOBUHEHUE TIpeXe BCEro Kak Te3uc, 6€3 KOTOpOoro He
00XOIMTCSI HU OJHO YrojoBHOE neno. OOBMHEHME, IO MHEHMUIO
I1.M.JlaBbimoBa, — 3TO YTBEepxKIEHNE OpraHa JO3HAHMS, CJIeI0BaTe-
JisI, TIPOKypopa, Cyda O COBEPLIEHUW IPECTYILUIEHUS] JAHHbIM JIM-
1IOM, J0Ka3aHHOE, 3aKpeIlJIEHHOE B IPOLIECCyaIbHOM HOKYMEHTE
W HaIlpaBJIEHHOE Ha peaJin3allvio YrojJoBHOM oTBeTcTBeHHOCTU. Co-
BOKYITHOCTb K€ IIPOLIECCYaIbHBIX JSUCTBUI, HAIIpaBJIeHHBIX Ha N300-
JIMyeHue auua (MpeabsiBieHrne, U3BMeHeHue, NoaaepKaHue 0OBrHE-
HUS U OTKa3 OT OOBMHEHMS), COCTABJISIET COOMpaTeIbHOE MOHSTHUE
«OOBUHUTENIbHAS AESITEIABHOCTh» M HE PaBHO ITOHSTUIO «OOBHHE-
HHE» KakK TIPeIMeTy 3TOM HesITeTbHOCTH .

Crenmyer OTMETUTb, YTO B TEOPUU CJIOXUIUCH pa3IuyHbIe MOMI-
XOObl K OIIPENeNICHUIO IMOHITHUSI «0OBMHeHUe». Ilom oOBMHEHUEM
B HayKe NMOHMMAIOTCS M OOBMHUTEJBHBIN Te3uc (yTBepKIeHUE
O BUMHOBHOCTH JIMIIa), U AEITEJIbHOCTb OOBUHUTENSI TEPEa CYAOM,
U 0cob0e YroJOBHO-TIPOLIECCYaIbHOE OTHOIIEHME MEXAY YMHOJHO-
MOYE€HHBIMM TOCYJapCTBEHHBIMU OpraHaMy U MPHUBJIEKAEMbBIM K OT-
BETCTBEHHOCTHU JIMIIOM, W, HAKOHEII, TpoLeccyaibHas ACSATEIbHOCTD

YIOJIHOMOYEHHBIX 3aKOHOM OpPraHOB U JIMI[ MO M300JMUYEHUI0 00-
BUHSIEMOTO B COBEPIIEHUM WHKPUMUHUPYEMOIO €My MpPecTyIlie-
Hus. UMeHHO 3Ta AesITeNIbHOCTh, «COOCTBEHHO ACSATEIbHOCTh OOBU-
HuUrtenbHas», mo Mbicau M.C.CtporoBudya, u «00pa3yeT yrojJOBHO-
npolieccyajabHyo (yHKIUIO U O3HAYaeT TO XK€ caMoe, UYTO yroJoB-
HOe TIpeciienoBaHue»?.

A.M.JIapyH TpeAnprHsI MOMNBITKY 0OOOCHOBAaTh (PYHKIIMIO Yro-
JIOBHOTO TpecjieloBaHUS KaK HepaBHO3HAaYHYy10 00BHHeHMIO. [To ero
MHEHUIO, TIOHTHE YTOJIOBHOTO TPECIeNOBaHUS 1IMpe TOHSTUST 00-
BUHEHUS 1 BKJIIOYAeT B ceOs1 nmocnenHee. A.M.JlapuH BbIIEIsUT yIo-
JIOBHOE TipecjiefoBaHue B (opMe OOBUHEHUS-TIPUBJIECUEHUS
B KayecTBe OOBMHSEMOTrO, W YroJIOBHOE MpeciiefoBaHue B ¢opme
nomo3peHus.

Tognepxusas no3unuio A.M.Jlapuna, A.I1.JlobaHoOB onpeneni
COOTHOILLIEHUE YTOJOBHOIO MpecieloBaHUs U OOBUHEHUs KaK (yH-
KLU TIEPBOTO M BTOPOro ypoBHs. IIpu 3TOM OOBMHEHME paccmar-
pMBaJIOCh KaK 4acTb COAEPKaHUsI YTOJOBHOTO IpecieloBaHus, KakK
nmondyukumsa®'. CxomHyio mo3unui 3aHuMaiotr A.l. XaauynuH,
A.Bb.ConosbeB, M.I1.Kan®.

WccnenoBaHue 3Toil MpoOsieMbl MPUBOAUT K BBIBOAY O TOM, YTO
YTOJIOBHOE MpecyieJOBaHME BO3HUKAET U BEAETCS €llle 10 MPeabsiB-
JieHus1 o0BMHeHMs1. CBUIETEIbCTBOM 3TOTO SIBJISIETCS HaJejeHue
3a/1epkaHHOrO UM apeCTOBAHHOTO T1003PEeBAEMOTI0 MTPABOM MOJIb30-
BaThCsl TOMOILBIO 3alIUTHUKA. OOBUHEHUE — JEWCTBUTEIBLHO OC-
HOBHasl, HO HE €IMHCTBEHHas (hopMa YroJOBHOTO IpecsielOBaHuUs.
TTosTOoMy npaBUJIbBHO UMEHOBATH NIESITEIbHOCTh, HAINPABJIEHHYIO Ha
U300JIMUeHKEe Julla B COBEPLUEHUM MPECTYIUIEHUSI, UMEHHO YIro-
JIOBHBIM TpecienoBaHueM. Ilo Toi e mpuuyMHEe IMO3BOJMM cebe
Bo3pa3uth B.M.Casuiikomy: BBemenne B YIIK P® tepmuna «yro-
JIOBHOE TIpecjieloBaHNE» OTHIOAb HE «3arpOMOXJIEHNE 3aKOHa COM-
BaOIIMMHU C TOJKY CHHOHMMaMI»**, a HEOOXOIMMOCTb YETKOTO OIl-
peleneHrsl ImpolecCcyaalbHO (PYHKUIMU. DTO OCOOEHHO HEOOXOau-
MO, €C/Id MMPUHUMAaTh BO BHUMAHUE MHOTO3HAYHOCTb MOHSATUST «00-
BUHeHMe». C 3TOM TOUKU 3peHUs], OE3YCIOBHO, MOJIOKUTEIbHBIM
MOMEHTOM CJieflyeT MPpU3HaTh pa3rpaHUUYEHUE TEPMUHOB «OOBMHEHKE»
U «YTOJIOBHOE MpecieoBaHue» B YTOJOBHO-TIPOLIECCYAIbBHOM KOJEK-
ce Poccuiickoit @enepanvii, BBeIcHHOM B AeiictBue ¢ 1 miomns 2002 .
Tak, cormacHo 1m.22 ct.5 YIIK P®, 00BUHEHUE TIPEACTABIISIET CO-
001 yTBEepXK/IeHHWE O COBEPILUEHUM OINpeAeS€HHbIM JIULIOM ACSHUS,
3aIpellieHHOTO YTOJIOBHBIM 3aKOHOM, BBIABUHYTOE B TOpPSIKE, yC-
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TaHOBJIEHHOM HacTtosiuM KopekcoMm. YronoBHoe mpecienoBaHue
orpejeNnsieTcsl Kak IpolieccyajibHas AesITeIbHOCTb, OCYIIECTBIISIE-
Masl CTOPOHOI OOBMHEHMS B LIESIX M300JIMUYEHUS TTOA03PEBAEMOro,
00BUHsIEMOTO B coBepiieHUM TipecTyruieHus (.55 cr.5 YIIK P®).
B Takoii TpakTOBKe yrojIoBHOE IpeciienoBaHre NeMCTBUTEIbHO TIpe-
CTaeT KaK BaxXKHEWIasl IpoleccyaibHas ¢GyHKIMs (0coboe Halpas-
JIeHUe JesITeIbHOCTH).

O TOM, YTO TOHSTHE YTOJIOBHOTO IPECIEeNOBaHUS 1IUPE TMOHSI-
T o6BuHeHMs, ucaid u M.A.Yenslos. OH omnpenesisii OOBUHEHNE
KaK OJIHY U3 OCHOBHBIX IPOLECCYaIbHBIX (DYHKLIMI — KakK IesITeNlb-
HOCTb, HaIlpaBJIEHHYIO Ha YCTaHOBJIEHWE BUHOBHOCTM OIpelesieH-
HOTO JIM1Ia B COBEPIIEHUHN OIpeAesIeHHOrO MPeCTyIUIeH!s, Ha yCcTa-
HOBJIEHUE YTOJOBHOM OTBETCTBEHHOCTM 3TOro Jiuia. B yronoBHoe
npeciieqoBaHre Xe BKJIIOUaJUCh AEHCTBUSI, MPEICTaBISIOIME CO-
0011 aKkTbl (PU3UUECKOTO MpecaeOBaHMS, U NEUCTBUS, IOPUINYECKU
odopmiisitoniue Guznyeckoe MpecieqoBaHue. YTOJOBHOE Tpece-
nmoBaHMe, mo Meican M.A.YenboBa, BeneTcsd He 00sS3aTeIbHO B OT-
HOIIIEHUM OIpeAeIEeHHOTO JIM1Aa, OHO MOXET BECTMChb U B OTHOIIIE-
HUM caMoro ¢pakTa COOBITUSI MPECTYIUIEHUs, KOorma OOBUHSIEMOIO
elle HeT*. YrojoBHOEe mpeciiefoBaHue, TAKUM 00pa3oM, HAUMHAET-
Ccsl ¢ MOMEHTa BO30yxKIeHUS Aejia. B Takoil TpaKTOBKE YrOJIOBHOE
npecyiefoBaHUE COIMXKAIOCh C MPOU3BOJACTBOM IO AEJIY B LIEJIOM,
KakK HaM KaxkeTcsl, HeooocHoBaHHO. I1o cMbIciy aefictBytomero YIIK
P® yronosHOe mpeciemoBaHNWE HAYMHACTCS TIOCHIE BO30YKICHMS
VTOJIOBHOTO JIgjla KaK B OTHOIIEHWM KOHKPETHOTO JINIA, TaK U IO
(hakTy coBeplueHus MpeanojaraeMoro rnpecryrieHus. Kak 3ame-
min WM. JLITetpyxuH: «Takas mo3uuusi MO3BOJISIET TOBECTU 10 TIpe-
Jieja COCTS3aTeIbHOCTh Mpollecca, 3aMEHMB €10 MPUHIIUIT BCECTO-
POHHOCTU U TOJHOTHI IPEABAPUTEIbHOTO PACCIEIOBAHUSI HAa €ro
HavaJbHBIX 3Tamax»*’. B Toxe BpeMs yTroJIOBHO-IIPOIIECCYaTbHBIN
3aKOH MPOBOJUT TEPMUHOJIOTUYECKYIO PA3HUILY MEXIY MOHATUSIMU
YTOJIOBHOTO MpeciiefoBaHusl U paccienoBaHus. JlocTaTouHO oOpa-
™Thcsl K TiaBe 4 YIIK P® «OcHoBaHMSI OTKa3a B BO30YXICHUU
YIOJIOBHOTO Jeja, IMpeKpalleHWsl YTOJO0BHOIO Jejda U YroJOBHOTO
TpeciaenoBaHus». AHAIN3 MPABOBBIX HOPM TIOKA3bIBAET, YTO ITIpe-
KpallleHHe YroJIOBHOTO Tpec/ieoBaHMSI HE COBManaeT ¢ MpeKpalle-
HUEM TPOU3BOJICTBA IO YTOJOBHOMY JieJly, 9TO TOBOPUT O TOM, YTO
paccMaTpuBaeMble IIOHSATHUSI OTHIOAb HE TOXIECTBEHHBI. Tak, cT.27
VIIK P® 3akperuigseT OoCHOBaHMS JJjisl MPEKpallleHUs] YTOJIOBHOTO
npecyiefoOBaHUsI B OTHOLLIEHMH KOHKPETHOIO JMlia — MHaue TroBops,
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npekpaiieHue oOBMHEHUS (MOAO3PEHUSI) B MHKPUMUHUPYEMOM
MPECTYIJIEHUU, OTAENSISI MX OT OCHOBAHUM IpeKpallleHUs BCETo
MPOU3BOJCTBA IO YIOJOBHOMY JEIy.

OOpamasich K aHajau3y CYIIHOCTU (PYHKIMM YTOJIOBHOIO IIpe-
cJeloBaHus, HEOOXOAUMO ONpeNeanTb, YTO COCTaBJISIET €€ Comep-
xkanue. M.C.CTtporoBuu cumTaj, YTO YroJIOBHOE IIpecieIOBaHUE
BKJIIOUaeT B ce0sl pasjMyHble MpoleccyalibHble AEHCTBUS CleloBa-
TeJil U TIPOKYypopa, 3aKiioyarolidecss B COOMpaHUM A0Ka3aTeNbCTB,
YJIMYaoLMUX OOBUHSIEMOIO M yCTaHABIMBAIOLIMX OTSATYalollMe €ero
BUHY OOCTOSITE/IbCTBA; B MPUMEHEHUHU K OOBUHSIEMOMY pa3IMYHbIX
MPUHYAUTEbHBIX Mep (Mep IpeceyeHMs], OObICKOB M OCBUIETENb-
CTBOBaHUI); a TaKXKe JAEUCTBUS MPOKypopa, HampaBjieHHbIe Ha 000-
CHOBaHME OOBMHEHMS TEpel CylIoM, yOexneHue cyla B BUHOBHOC-
TH OOBUHSAEMOTO*,

M.C. CrporoBuu J0CTaTOYHO TOUHO C(HOPMYJIUPOBAT OCHOBHBIE
YepThbl YIOJOBHOTO TpecienoBaHus. OMHAKO Mbl COMIACUMCS C aB-
TOpaMM, UCKJIIOYAIOIIMMU U3 COAEPXKAHUS TaHHOW (PYHKUIWM MpPU-
MEHEHUEe Mep IpecevyeHUs, MOCKOJIbKY IOCAeNHUEe JIUIb CO30al0T
YCJIOBMSI JJISI OCYILECTBIIEHMS YTOJIOBHOTO TIpeCciieloBaHusI, HO caMu
no cebe mpeciengoBaHueM He sBIsI0TCsA. K ToMy xXe Mepbl mpeceue-
HUS TIPUMEHSIET U CYyJ, KOTOPbIiA HE BBIMOJIHSET (DYHKIIUIO YTOJIOB-
Horo mpecienoBaHusl. YTo Xke KacaeTcsi OObICKOB U OCBUJAETEJb-
CTBOBaHUI, TO OHU IIPEIACTABIISIIOT COOOM CITOCOOBI COOMpaHUs JI0-
Ka3aTeJIbCTB, MOJYYEHHbIE Xe B XOJe 3TUX NEUCTBUM IOKazaTeslb-
CTBa MOTYT ObITh U OIpaBIaTeIbHbIMMU.

Kak rnokasbIBaeT aHaau3 JIUTePaTyphl, ONPeNeJeHHYIO CIOKHOCTD
BBI3BIBA€T BOIIPOC O COOTHOLIEHWM YTrOJOBHOTO MpeciiefoBaHUS
u paccienoBaHus. Tak, A.I.XaauyauH BKJIIOYAET B MOHSTUE Yro-
JIOBHOTO TIpec/ieOBaHUS MPOM3BOACTBO paccienoBaHus (B 4acTu
coOupaHusi OOBUHMTEJNIbHBIX J0Ka3aTeJbCcTB). [0 MHEHUIO aBTOpA,
npu BO30YXXIEHWU YTOJIOBHOIO JieJla B OTHOLIEHUU KOHKPETHOIO
JIMLIa YTOJOBHOE IIpecjieloBaHWEe MOXET (haKTMYEeCKM COBMAAaTh
¢ paccaemoBannem’’. A.b.Co0BbeB, HAIIPOTHB, BKIIIOYAET YTOJIOB-
HOe TIpecjieioBaHMe B coaepxXaHue (yHKUMM paccienoBaHus. Ilo
€ro MHEHMUIO, TOCKOJIbKY 3ajJep:KaHue Momo3peBaeMoro, Gopmyiu-
pOBaHUE U MpenbsBieHUEe OOBUHEHMS, COCTaBJIEHHE OOBUHUTEb-
HOTO 3aKJIIOUeHUs TPOM3BOASTCS CjeloBaTejeM B XONe paccliefo-
BaHUS MPECTYIUIEHUM, (DYHKLMS YTOJIOBHOIO MpEeCefOBaHMUSI OCYy-
LLIECTBJISIETCSI B paMKax pacclieJoBaHUSl M peau3yeTcs MpUu BO3-
OyXIIeHUU YTOJOBHOIO Jejla MPOTUB KOHKPETHOTO JIMLA, MpU €ro
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3amepKaHu, TIPUMEHEHNY MEPHI IIPEeCeICHUS 10 U TIOCIIe TIPEIbsIB-
JIeHWs OOBMHEHUs, TIPUBJICYCHNA K YTOJIOBHOM OTBETCTBEHHOCTH,
a TakKe TIPY TIPOM3BOICTBE B COOTBETCTBUM C CYACOHBIM pellleHUEM
CJIEACTBEHHBIX NEWCTBHMI, OrpaHMYMBAIOIINX KOHCTUTYLIMOHHBIC
MpaBa MOJ03PEeBAEMBIX U OOBUHSIEMBIXS.

PacciienoBanue IpecTyIUIeHU NeHCTBUTEIBHO SIBISIETCSI OCHOB-
HBIM COIEpXKaHUEM IEATEIbHOCTH OPTaHOB IIPEIBAPUTEIIHFHOTO CIICI -
CTBUSI, YTO JaeT OCHOBAHWE DSy aBTOPOB paccMaTpUBaTh pacciie-
IOBaHME KaK CaMOCTOSITENIbHYIO (PyHKIINIO*®. OMHAKO KPUTUIECKOM
OLIEHKU 3aCJIy>)KMBaeT TOAXOA K pelleHuio mpobdsembl. Tor ¢axr,
YTO paccieloBaHWe M YTOJOBHOE IPEeCIeqOBAaHNE OCYILIECTBISIOTCS
110 OJHOMY YTOJOBHOMY IeJly M B OJHUX BPEMEHHBIX paMKax,
HE JaeT OCHOBAHUI OOBEOWHSTH 3TH PAa3IMIHBIC IO CBOMM ILIETISIM,
10 CBOEM CYIIHOCTW BHIBI IEATEILHOCTH, MO0 B TAKOM CIIydae IT0-
HATHE YTOJOBHOTO TIPECIICIOBAHUS CTAHOBUTCS HEOIIPEICICHHBIM,
CIMBAeTCsS C TOHATHEM pacCieIOBaHUS, MCYe3aeT caMO ITOHSTHE
MPOLIECCYANbHBIX (PYHKIMH, Pa3IMIHBIX MeXmy coboi®’. O HecoB-
MageHUM STUX HaMpaBJIeHWI AeSITeTbHOCTH TOBOPUT TaKKe TO, UTO
pacciemoBaHre MMeEeT MECTO M TOTrma, KOrJga YroJOBHOE IIpeciieno-
BaHUE OTCYTCTBYET, HAIIpUMeEp, B Cllydae BO30OYXKICHUS YTOJIOBHOTO
nena 1Mo (axkTy, Korma JHMIIO, COBEPIIMBIIEE MPECTYIUICHUE, Hen3-
BecTHO. Kpome Toro, eciau pacciegoBaHue Kak (PYHKLIMS OCYIIE-
CTBJISICTCSI TOJIBKO Ha TOCYIEeOHBIX CTAAMIX IIpoliecca, TO YTOJIOBHOE
IpecaeqoBaHre UMeeT MECTO M Ha CyIeOHBIX CTamusX.

IIpaBuibHOE peIlieHre 3TOTO BOIPOCA BaXKHO W IJIST OIpeesie-
HUS HAYaJIbBHOTO MOMEHTa BO3HUKHOBEHHSI (DYHKIIMHM YTOJOBHOTO
npeciaenoBaHus. OYeBUIHO, UTO HAYAJTbHBIA MOMEHT BO30YKICHUS
VTOJIOBHOTO TIpECICIOBAaHMS HE COBMAmaeT C BO30OYXKIEHHEM Jea.
B cBoe Bpems U.A.@oiiHMLIKUIT OTMEYaJI, YTO BO3OYXIEHHUE IIpe-
cIemoBaHMS HE O3HAJYajJo TO XK€ caMoe, YTO HauvaThe Jea: Tocie-
JHEee MPEeACTaBIIsUIO COOOM aKT CymeOHBIM, a BO30YXXIECHHUE IIpeciie-
IOBAaHMUS — aKT OOBMHUTEIS, W TTOMYEPKUBAIT, YTO MHOTIA B YTOJIOB-
HO-CyZIeOHOM MOpSIKE Je/I0 HAYMHAETCS W TIPU OTCYTCTBUM OOBH-
HeHug*!. [lymaercst, BOSHUKHOBEHHE YTOJIOBHOTO MPECIICIOBAHMS Clle-
JIyeT CBS3bIBaTb HE MPOCTO C BO30YXIEeHWEM Jena 1Mo (akTy mpe-
CTYIUIEHUS, a ¢ BO30YXIEHNEM YTOJIOBHOTO Jejia TIPOTUB KOHKPET-
Horo ymia. B ciydae, ecnm JuMIlo, COBepIIMBIIEE IPECTYIICHUE,
HEM3BECTHO, YaCThb PacClieIOBaHUS, IPEIIICCTBYIONIAS YCTaHOBIIE-
HUIO 3TOTO JIMIIA, OymeT MOATOTOBUTENBHON IUISI OCYIIECTBIICHUS
YTOJIOBHOTO TIpECIICIOBAHYSI.
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AKTOM BO30YXIEHUsI YTOJOBHOTO IIPECIeIOBaHUS, OYECBUIHO,
clIeayeT TIPU3HATh MepBOe M3 MEWMCTBUI, COCTABIISIONINX 3Ty (PYHK-
L1I0. ABTOpPHI, MCCJIEIOBABIIME 3Ty IPOOJIeMy, CXOIOSITCSI BO MHE-
HUU, 9TO IJIST YTOJIOBHOTO TIpeciIeqoBaHus B (hpopMe OOBUHEHUS Ta-
KAM aKTOM SBJISIETCS IOCTAHOBJIEHME O IIPUBJICUCHUU B KA4YECTBE
OOBHMHSIEMOTO, a IJIs1 YTOJIOBHOIO IpecienoBaHus B (opMe II0J0-
3peHUsT — 3aJepXaHWe WIM TPUMEHEHWE MEphl IpeceYeHMs IO
MNPEeIbSIBICHUST OOBUHEHUSAY,

3aBeplliaeTcsl yroJIoBHOE IIpecieoBaHMe B JOCYIEOHBIX CTamUsIX
YTOJIOBHOTO TIPOIIECCA COCTABIEHUEM OOBHMHUTEIBHOTO 3aKITIOUCHUS 1
repenavyeil MpOKypopoM Jejia B CYII ISl OCYIISCTBICHUS TIPABOCYIMSI.

Takum obpa3oM, yroJOBHOE IIpecieIOBaHUE IIPEACTaBISIET CO-
0011 caMOCTOSITEIbHYIO (DYHKLIMIO, KOTOpasi HaXOAMTCSl B ompene-
JIECHHOM COOTHOILEHUU C APYTUMU (PYHKUIMSIMU, TPEALIECTBYS MO-
SIBJICHUIO (DYHKIIMIA 3aIlMUThI U IIPABOCYAUST M 00YCJIOBIMBAs X BO3-
HUKHOBeHMEe. MOXHO CKa3aTh, YTO 3TO OAHA M3 BeIyIIUX (PyHKIMIA
npoiiecca, (pakTUYECKHU €ro 1 cozaaroliasi. YToJIOBHOE IpecienoBa-
HHUE BKJIIOYaeT B ce0sl BO30YKIECHNE YTOJOBHOIO Agjia IMIPOTUB KOH-
KPETHOTO JINIIA, BBIABVIKEHUE TOAO3PEHUSI WM OOBUHEHUSI, COOM-
paHue yJauyarolux oOBUHSIEMOro 10Ka3aTelbCTB, 000OCHOBaHUE 00-
BUHEHUS TIEpel CYIIOM C TeM, YTOOBI yOeAUTh Cyl B BUHOBHOCTH
OOBUHSIEMOTO M B HEOOXOIMMOCTU NMPUMEHUTh K HEMY HaKa3aHMUeE.

1.2. COOTHOILIEHMEe YroJIOBHOro npeclienoBaHus
M Haz3opa 3a CIeACTBMEM B esATeJIbHOCTH

npoxKypopa

B cumiy cBoero xapakrepa M 3HaueHUS (DYHKUMSI YTOJIOBHOTO
MpeCIeIOBaHMs SIBIsIeTCS (DYHKIMEH CHelMaabHO YIIOJHOMOYEH-
HBIX 3aKOHOM TOCYAApPCTBEHHBIX OPraHOB U JOJDKHOCTHBIX JIUII.
W, 6e3ycnoBHO, 1paB Obul A. KBaueBcKuii, 3aMeTUB, 4TO BOIIPOC,
KTO JIOJDKEH TIpeciieioBaTh MPECTYIUIEHUSI U KAKUMU TIpaBaMU JI0JI-
JKeH TI0JIb30BaThCS TIpeciIeaoBaTelb I JOCTUXKCHUS CBOEH IIeH,
WUTPaeT CTOJIb BAXKHYIO POJIb B YCTPOMCTBE YIOJIOBHOTO TIpecyIeIoBa-
HUSI, YTO OT €ro PelleHMSI 3aBUCIT CBOMCTBA W Cyabba 3TOM 4yacTu
YTOJIOBHOTO IIPAaBOCYIUS®.

JaxHas mpobjiemMa mojay4yuiia 0codoe 3ByJaHME CEerOdHs, TaK Kak
WMEHHO B COCTSI3aTEIbHOM IIpOIlecCe OOBMHEHHME CTAHOBUTCS Ca-
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MOCTOSITEJIbHBIM MPOLIECCYyaIbHBIM MHCTUTYTOM, MOJTy4YaeT ISl ceost
0ocoOble OpraHbl, MOPSAOK U (opMbl. BUIHBIN 10pPEBONIIOLIMOHHbBIN
npoueccyanuct H.H. Po3ux oOpatuin BHMMaHME Ha TO, YTO «IIpaK-
TUYECKMI BOIPOC O Hajajiexalleld MOCTaHOBKE OOBMHEHMSI B yro-
JIOBHOM TIpoliecce M O Tepegaye 3Toi (PYHKUUU OINpeaeIeHHOMY
opraHy ¢ HauboJbllIel OCTPOTON BO3HMKAJ B Ty MOPY, KOrJa HACTY-
najia cMeHa Mope@opMeHHOTO PO3bICKHOTO CYAOMPOMU3BOJACTBA MPO-
IIECCOM COCTSI3aTeIbHBIM WJIM OOBUHUTEITLHBIM» 4,

YuuTteiBasi, yTo mpobseMa 3Ta BIIepBble BCTaja Iepea COCTaBU-
teasmu CyneOHbIx YcraBoB B xone Cyne6Hoit pedopmbl 1864 rona,
YMECTHO IpOaHaJIM3UpPOBaTh, KaK OHa ObLla pelleHa.

B poccuiickoM mporiecce B CBSA3M C ASACHMEM OOBUMHEHHUS Ha
MepBOHAaYaJIbHOE M OKOHYaTeJIbHOE CyObekTa OOBMHEHHUS Moapa3-
JeNsid Ha cyObekTa BO30YXIEHUS YrOJIOBHOIO MpeciiefoBaHMUs
W JIUL, KOTOPbI€ YIOJIHOMOYEHbI Ha OOJIMUYE€HVE BUHOBHBIX MEpen
cynoM. BaxHeilum opraHoM BO30YXIEHUsI YTOJOBHOIO Ipecie-
JIOBaHUS SIBJIsIach MPOKypaTypa, HO ¢ YYeTOM OCOOEHHOCTEH poc-
CUICKOT0o 3aKOHOJATEIbCTBA K YYaCTUIO B BO30YKIEHUM YTOJIOBHO-
ro mpecieaoBaHus IOMYyCKAJIUCh U UHbIE OpPraHbl MpeceyeHust mpe-
CTYIUIEHUIi, aAMUHUCTpaTUBHbIE U (bUCKAJIbHbIE BEAOMCTBA, 4acT-
HBIE JIMIla, a MHOIJAa M caMma cyaeOHas Biacth (cT.52, 297 YcraBa
VYronosHoro cymompousBoncTtBa). MTtak, «mpokypaTypa SBJsIach
HOpPMAaJIbHBIM BO30yIUTENIEM YTOJOBHOTO IpecienoBaHus»*. Tpemn-
JIOXXEHUSI MPOKYpaTypbl O TPOU3BOJACTBE CJIEACTBUS ObLIM 00si3a-
TeabHbl A ciaenoBatens (ct.311 YYC), paBHO Kak M TpeOOBaHUS
0 CylIeOHOM IPOM3BOACTBE, KOTOPhIe BHOCUJINUCH B (DOpME OOBHHM-
TeJIbHBIX aKTOB IO JejaM, Tle HeT 0CO0O0i Mpolenypbl MpeaaHus
cyay (ct.527 YYC). IIpokypop caMOCTOSTENIbHO OIPEACISI, TOJIK-
HO JI1 MO 3aKOHY B TaHHOM cJjy4yae BO30YIWTh IpecieaoBaHue,
WMEIOTCS JIM IJISI 3TOTro IopuanYecKrue U (hakTUyecKue YCJIOBUS
(ct.331 YYC). Ilpokyparypa sBisJIaCh HE IIPOCTO MHCTAHIIMEH,
HaMpapJIsiolell 0OBUHEHNE KOMIIETECHTHOMY CyIeOHOMY MECTY, a B
JEUCTBUTEbHOM CMBICJIE OpraHOM, HayMHAlOIIUM U (QOopMuUpylo-
1M obBuHeHue. M3 nmpaBa Bo30yXIeHWS YTOJIOBHOIO IpecienoBa-
HUS BbITEKAJIO U MPaBO MPOKypopa MoAepK1MBaTh €ro Mepei opra-
HaMM TIpeBapUTEIbHOTO MPOU3BOJCTBA, HabI0AATh 3a JAeATEbHO-
CThIO MocheaHux. I[Tpokypopckuit Haa30p ycTaHaBIMBAJCs AJisl obec-
MeYeHUsT 3aKOHHOCTHM IEMCTBUM CyaeOHOro cjemoBaTessi B BUIE
MOCTOSTHHOTO HaOII0AeHUS 3a CAEeACTBMEM Ha MECTe €ro IMpou3BOJ-
CTBa U B BUJE TPEMJIOXKEHUI MPOKypopa cleaoBareilo, KOTOpble
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B CJlydae MX 3aKOHHOCTU TOUIEXKATN HeMeUICHHOMY HMCITOJIHEHUIO
(ct. 280, 281 YcraBa yrosoBHOro cyaorpousBoacTsa). [Tpokypop mor
TpeOOBaTh YCTpaHEHUsI HEIOCTATKOB CJICICTBHUS, B TOM YMCIIE W JOC-
nenoBaHus (cr.286 YYC). [1lo oKOHYAaHUM MpeaBAPUTEIHLHOIO CIIE/I-
CTBUSI TIPOKYPOP COCTABJIST OOBUHUTEIBHBIN aKT, B KOTOPOM OKOH-
yaTeJIbHO (hOPMYJIUPOBAIOCH (PAKTUUECKOE U IOPUIMUYECKOE COIAEP-
kaHue ooBuHeHUs (cT. 519 YYC). Yro ke kacanochb obanyeHus 00-
BUHSIEMOTO TIepel CyIOM, TO IO AejlaM ITyOJWIHBIM IIPOKypaTrypa
SIBJISIACH MCKITIOYUTEIBPHBIM OPTraHOM OKOHYATEIBHOTO OOBMHEHMSI.

Xapakrep AeSITeJIBHOCTA OOBHMHMTEST MEHSUICS Ha Pa3HBIX CTY-
neHsx mpolecca. Bo3OyxneHue mpecieioBaHus Mpeanoiaraao
B HayaJIbHBII MOMEHT TTIePBOHAYAIEHOTO OOBMHEHUS aKTUBHYIO POJIh
OOBMHHUTEJIS, KOTOpAst B XOJIe TIPeIBapUTEIIFHOTO TIPOU3BOICTBA CTa-
HOBWJIACh MEHEE 3aMETHOM, TaK KaK Ha TIEPBBIA TUIAH BBIXOIWJIA
IEeSITeIBHOCTD CJIeAOBATeNsI, IIPU3BAHHOTO MCCIIENOBAaTh BCE OOCTO-
aTeNbCcTBa Aesia. [Ipy oKoHYaTeTbHOM K€ OOBUHEHUM AESTEIbHOCTD
MpOKypopa OblJIa aKTHBHA OT Hadaja J0 KOHIIA, OH MMEJ BCe MpaBa
CTOPOHBI U 0€3 HEro HEBO3MOXEH ObLT JaJlbHEMIIMiA X0 Mmpoliecca.
ITpokypop He TIPOCTO MPEACTABIISIT COCTABICHHBIN MM OOBUHMTEIb-
HBIA aKT Cydy, HO U MOIIEPXHMBAJI €T0 Mepeld CYIOoM.

Taxkum obpazom, CyneOHbIEe YCTaBbl OMpeneanad, YTO OOBUHM-
TeJIbHAs BJIACTb, TO €CTh OOHAPY:KEHUE IPECTYIUICHUM 1 MpPecieno-
BaHWE BUHOBHBIX, MPUHAMIEXKUT MMPOKypopam (cr.4)%.

Kakum xe 06pa3oM JODKEH pelaThcsl BOIpPOC O (GYHKIMSIX IPO-
Kypopa ceromts? IIpexHee 3aKOHOIATEIBCTBO HE 3aKPeIIsUIO (hyH-
KIIMIO YTOJIOBHOTO TIPECIeOBAaHUS 3a KOHKPETHBIM YYaCTHUKOM
npolecca, IMPOKypop XKe, Kak 3T0 BUAHO M3 psma Hopwm (cr.25, 116,
211 YIIK PC®CP), aBnsicss opraHOM Ham30pa 3a 3aKOHHOCTHIO.
IIpobGiemMa KoppeKTUPOBKM (DYHKIMI IPOKypopa Obula IOCTaBICHA
B Konuermmu cyne6Hoit pechopmbl B PD. KoHtiemniyst TpoBo3riIacu-
Jla, 4To (PYHKLMEN MPOKYpaTyphl TOJKHO ObITh MPU3HAHO YIOJIOBHOE
MpeciieoBaHNe, a Ha CTaIuM IIPEIBAPUTEIHLHOIO PACCICIOBAHUS
MPOKYPOpP IOJDKEH SIBJISATHCS OPraHOM OOBMHHUTEIBLHON BiIacThY.

TTonoxenuss KoHuenuuu Bo MHOTOM OTpasuivch B KoHcTUTy-
miu P® u sermu B ocHoBy ®enepanbHoro 3akoHa P® «O BHece-
HUM M3MEHEHMI M JOIIOJHEHMI B 3aKOH O mpoKyparype Poccuiic-
kot Menepanum», mpeodpazoBaBiiero ero B MegepaabHBIN 3aKOH
P® «O mpokyparype Poccmiickoit @eneparum». Koncturymusa PO,
npuHgaTas 12 gekadbpss 1993 r., 3akpenuia cOCTA3aTeIbHOCTh Kak
TIPUHIINAT CYIOIIPOM3BOACTBA U HE BOCIIPUHSIA TTOJOXEHMS 00 OCy-
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LIECTBICHUN TIPOKYPOPOM BEICIIETO M BCEOOBEMITIONIETO Ham3opa.
B ®epepanbroM 3akoHe «O mpokypatype Poccuiickoit Denepanmm»
oT 17 Hosi06pst 1995 r. roBopUTCS HE TOJBKO OO OCYLIECTBJICHUU
Hamzopa 3a cobmonerneM Koncturyunm P® m ucronHeHuneMm 3a-
KOHOB, HO M O BBHITIOJITHEHUU TIPOKYPATYpPOil MHBIX (DYHKIIMI, ycTa-
HOBJIEHHBIX (belepalbHBIMI 3aKOHAMM, a CpeIV HaIlpaBJIeHUN aes-
TeJIbBHOCTU 0CO00 BBICJIEHO YrojloBHOE MpecieaoBaHue (ct.1). Ta-
kuM obpaszoM, Koncruryus P® u PenepanpHbiili 3aKoH «O Mpo-
Kyparype Poccuiickoit @enepain» co3aaiy MpaBOBBIE TTPEITOCHLI-
KU 17151 (POPpMUPOBAHMS HOBOTO B3IJISIA HA MECTO M POJIb TIPOKypa-
Typbl, XOTsI HENB3S CKa3aTh, YTO BOIIPOC TOJYYMI OKOHYATEITHLHOE
paspeleHre. B 3TUX akTax OgHO3HAYHO OIPEAeTNIOCh, YTO, B CO-
OTBETCTBUM C TIPUHIIMIIOM COCTSI3aTEILHOCTH, TIPOKYpOp B CymeO-
HBIX CTaAUSIX YYaCTBYET B pa30MpaTebCcTBE KaKk OOBUHUTEND (CT.35).

OpHako nocyneOHble CTaauu UMEIOT CBOIO CreUMdUKyY, U MpU-
MEHUTENIPHO K HUM B HayKe C(OPMMpPOBAIMCH pa3TUYHBIC ITO3M-
MM OTHOCUTEIHHO (PYHKIIMHU IIPOKYpOpa.

OpHOM 13 TaKuX MO3ULMK (KaK yXe YyKa3blBajoCh BbILIE) SIBJISI-
eTCsl TIpUBHECEHNWE MPWHIIMIIA COCTSI3aTeJIbBHOCTA W B JOCyIcOHBIC
CTamuM Tmpoliecca. B ¢BA3M ¢ 3TUM HEKOTOPBIE aBTOPHI BHICKA3bIBA-
IOTCS 3a OTHECEHUE IPOKypopa Ha IpeaBapUTEIHLHOM CIICACTBUU
K CTOpOHE OOBUHEHUS®.

ITpuBepKeHIIBI K¢ TPaAMIIMOHHOTO B3IJISiAa Ha IPOKypopa Ha-
CTauBalOT Ha TOM, YTO IO CBOEMY COJEPXKAHUIO MPOKYPOPCKUI HAJI-
30p He YKJIAIBIBAETCSI B PAMKH YTOJIOBHOTO TIPECIeIOBAHMST, K UMEH-
HO HAm30p 3a TOYHBIM W eAMHOOOpa3HBIM WMCITOJIHEHWEM 3aKOHOB
opraHaMM JO3HAHUS U CICACTBUS SBISIETCS CYIITHOCTBIO TIPOKYPOP-
CKO# IesITeTbHOCTU®,

Hano mpusHaTh, 4TO B 3HAYMUTEJIBHOM MEpe caMO ACHUCTBYIOIICE
3aKOHOAATEJbCTBO Ja€T OCHOBAHME ISl TaKUX OUCKyccuil. B cr. 1
n 31 ®enpepanbHoro 3akoHa «O mpokyparype Poccuiickoit Denepa-
IUM» YCTAaHOBJIEHO, YTO OPraHBI IPOKYpaTyphl, OCYIIECCTBIISS YIo-
JIOBHOE TIpecjeI0BaHKe, TPOBOISAT pacciaeqoBaHKUe TI0 JejiaM O TIpe-
CTYIUICHUSX, OTHECEHHBIX 3aKOHOM K MX KOMITeTeHIIMH. OUeBUIHO,
YTO peyb 3[eCh UIET HE TOJBKO O CJISIOBATEISIX MTPOKYPATYPhl, HO U
0 caMuX TTPOKYPOPCKUX PaOOTHUKAX, ITOCKOJIBKY B 3aKOHE MCIIOJb-
30BaH TEPMHUH «OpPTaHbl MPOKypaTypbl». OMHAKO HESICHO, BBICTYIIA-
€T JIM TPOKYpOp KaK OpraH YrOJJOBHOTO TIPeClIeIOBAaHMUS TOJBKO
B CJIy4dasx paccliefOBaHUs UM Jejia JTMYHO WIJIK 1 B XOAe Ham3opa 3a
IesTeIbHOCTBIO clemoBaTeneii. M3 cMbIcia 3aKoHa HE ClemyeT
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M 4YEeTKOTrO OTBeTa Ha BOMPOC O TOM, OCYILIECTBJSIET JIU MPOKYPOP
YTOJIOBHOE TpecyieloBaHUE MO JejaM, paccleayeMbIM ClieIoBaTeIsI-
mu opraHoB MBJ1 u ®CB. Cozaep:xaHue TTOHITUS «yTOJIOBHOE IIpe-
cnenoBaHue» B MeaepaabHoM 3akoHe «O mpokypatype PD» He pac-
KpbIBaeTCs, OJHOBPEMEHHO C YIOJOBHBIM IpeCaeIOBaHUEM Ha IPO-
Kypopa BO3JIoXeHa 00513aHHOCTb HaJ30pa 3a 3aKOHHOCTBIO MpeaBa-
putenbHOTO cieactsus (cr. 29 MenaepanbHOro 3aKoHa «O MpoKypa-
type Poccuiickoit @enepanuu»), Ipu 3TOM HE yKa3aHO, KaK COOT-
HOCSITCS B AESITEJIbHOCTU TMPOKYpOpa HaA30p M YTOJIOBHOE Ipeciie-
noBanue. Tem He MeHee, aHaym3 cT. 1, 31 u 35 PenepaibHOTO 3a-
koHa «O npokyparype Poccuiickoit @enepanmn» yoexkmaeT, YTo eCTh
BCE€ OCHOBAHMSI CUMTATh YTOJOBHOE TpecieaoBaHue (yHKIIMENR Tpo-
Kypopa U Ha IOCyIeOHbIX CTaausX Mpoliecca.

Wcxonst u3 comepxanus cr.1 @enepanbHOro 3akoHa «O MpoKy-
patype P®», psm ydeHBIX MMEHHO HAm30p 3a WCITOJHEHUEM JIeii-
CTBYIOLIIMX 3aKOHOB PacCMaTpUBAaIOT KakK (byHKIMIO OpPraHoB IMpo-
KypaTyphbl, paclpoCTpaHss €ero U Ha JocyaeOHble CTaauu, rae mpo-
KypOp OCYLIECTBJISIET HAA30p 3a MCMOJHEHWEM TpeOOBaHMI 3aKOHa
opraHaMiu, OCYILIECTBJISIIOILIMMU OIEePaTUBHO-PO3bICKHYIO JesTe/b-
HOCTb, JO3HaHWE W TpeABapuTebHOe cleacTtBue. [Ipyu aTom mon-
YepKUBACTCs, YTO 3Ta QYHKIIUS MPOKypopa — eIMHCTBEHHAS™.

Kakwme ke aprymMeHTBH HNPHUBOASIT NMPOTUBHUKH TPU3HAHUS
3a MPOKYPOPOM Ha J0CYAEOHBIX CTaAUsIX (DYHKIIMK YTOJIOBHOTO Mpe-
cienoBaHus?

IIpexne Bcero, CTaBUTCS IO COMHEHHE caMa BO3MOXKHOCTb pac-
MNPOCTPAHEHUS MPUHIIMIIA COCTA3aTeJIbHOCTU Ha TpeABapUTeIbHOE
caenctue. ITo Mmuenuro M.E. TokapeBoii, no3uiius aBTopoB «KoH-
LUK cyaeOHoi pedopMbI» U UX IIOCIEA0BaTeNIeil OTHOCUTEILHO
0€30roBOPOYHOIO paclpoOCTPaHEHUSI Ha NOCyAeOHbIe CTaauu MPUH-
LIMMa COCTA3aTeJIbHOCTU M OTHECEHUS clieloBaTesisd, MPOoKypopa,
OCYILECTBJISIONIETO HAaA30p, K CTOPOHE OOBMHEHMSI, OILIMOOYHA,
MPOTUBOPEUUT (PYHKIMSIM 3TUX YYaCTHUKOB Mpoliecca U He OTBe-
YaeT TAKOMY BaXKHOMY YCJIOBUIO COCTSI3aTe€JIbHOCTM, KaK PaBeHCTBO
CTOpOH’!.

Poccuiickuii yroJa0oBHBIN MPOLECC ACUCTBUTEIFHO MCTOPUYECKU
CJIOXKMJICSl KaK IMPOLIECC CMEIIAaHHbINA, B KOTOPOM PO3bICKHbIE Haya-
Jla COYETalTCs C COCTSA3aTeNbHBIMU: CyAeOHOe pa3zdupaTeibCTBO
MOCTPOEHO Ha MPUHLMUIIE COCTSA3aTEJIbLHOCTU, a IMpeaBapuUTebHOE
CJIEICTBUE TITOTEET K PO3BICKHOMY MOPSIAKY. AHaIU3Upysl MPpUUM-
HBI, IO KOTOPBIM YAEPKMBACTCS PO3BICKHON CTPOU IpeaBapUTEIb-
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Horo mpou3sBoactBa, H.H.Po3uH BeImennn aBa OpemnsiTCTBUS IS
YCTAHOBJICHMS COCTSA3aTeIbHBIX HaYal B MX TTOJTHOM 00beMe Ha JaH-
HOI cramnu. Bo-TiepBBIX, OITaceHue, YTO B TAKOM CJIy9ae MHTEPECHI
JIMYHOCTU TIOJNIy4YaT IpeodsiagaHre Haln WHTepecaMy TOCYIapCTBa,
YTO OTPA3UTCS Ha KapaTeJbHOMI IesTeIPHOCTH TTocienHero. Bo-BTo-
PBIX, TPYTHOCTH TPAKTHUYECKON OpraHM3alldU CJEICTBHS, ITOCTPO-
€HHOTO TI0 COCTS3aTeIbHOMY THIy2. Coramasch ¢ TeM, 4TO TIpU
HBIHEITHEN OpraHU3alliy IPeIBapUTETHLHOTO CIICICTBUS PEan30-
BaTh Ha 3TOM CTaIUM COCTA3aTEIbHOCTh B UMCTOM BHIE €IBa JIA
BO3MOXHO, TeM HE MEHee, CUMTaeM, UTO He CJIEAyeT COBCEM OTKa-
3BIBAThCS OT BHECEHUS Ha JOCYIEOHBbIE CTAIUM JIEMEHTOB COCTSI3a-
TEJIBLHOCTH, B YaCTHOCTH, B BUIE Pa3meIeHsI TTPOLeCCYaTbHBIX (PyH-
KM YIaCTBYIOIIMX B pacClieAOBaHWU Jvil. HarpoTtws, 3T0 1103BO-
JIUT 00JIee YETKO OIPEeISIUTh CTaTyC CyObeKTOB Ipouecca. Cieayer
CUMTATBCS U C TeM, YTO POCCUICKas TpOIlecCyanbHas TeOpUs He
0e3 OCHOBaHMII pEeKOMEHIyeT Hadajo COCTS3aTeIbHOCTU IS BCeX
CTaIWii Tpoliecca, He TIPOBOIS IIPU 3TOM Pa3IMUUs MEXIY MpeaBa-
PUTETBLHBIM W OKOHYATEJIEHBIM TTPOM3BOACTBOM>:. YMECTHO OTMe-
TATh, 4yTO 80% OIPOIIEHHBIX MTPOKYPOPCKMX pabotHnkoB n 100%
cnenoBaTeneit CamMapcKoil 00JIaCTH BBICKA3aINCh 33 YCUJICHUE CO-
CTSA3aTeIbHBIX HAvajl Ha CTAaANM pPacCiIeIOBaHMUS.

ITpoTMBHMKAMHU 3TOTO B3IJISIA BRICKA3aHBI CYKACHUS O TOM, 4TO
HajeleHue IIpoKypopa (yHKIMEil 0OBUHEHUS MPUBEIET K OOBUHM-
TEJIbHOMY VKJIOHY, YeM HaHeCceT HEIOIPaBUMBIN Bpel 3aKOHHOCTH
¥ OTBJICYET MPOKYpoOpa OT peajn3alvu ILejeil u 3agad MpoKypopc-
KOro Hanuzopa.

OcobeHHO, Ha Halll B3[JISiA, TpoTuBOpeurBa no3uius B.Kiou-
KOBa, KOTOPBI BO3JIaraeT Ha IMPOKypopa OO0S3aHHOCTh OCYIIECTB-
JIATh HAI30p, YTOOBI HU OMHO TPECTYIUIEHHE HE OCTaJIOCh HEPacK-
PHITBIM W HU OTHO JIMIIO, COBEPIIMBIIEE TPECTYIUIEHNE, He 130e-
3KaJI0 OTBETCTBEHHOCTHM, HO B TOXE BpeMsI YTBEpKIAaeT, 4TO TP
3TOM IPOKYpPOpP HE MOJKEH CTaHOBUTHCS OPraHOM YTOJOBHOTO
MpecaeqoBaHus, He CIEMyeT COXPAHSATh MOJTHOMOYMS ITPOKypopa 110
PYKOBOJCTBY paccieIoBaHHEM .

Bpsim 1 MOXHO COTJIACHTHCS C TaKUM B3IJISIZIOM: BHUMaHUE
MpoKypopa OyIAeT COCPENOTOUEHO TOJIbLKO Ha COOJIOAEHUMN YCTAHOB-
JIEHHBIX 3aKOHOM TIPaBWJI IPOM3BOACTBA PacCiIeIOBaHUSI, a CaMoO
pacciemoBaHKe, €r0 HampaBlieHHe M Pe3ybTaThl OymyT IpeIcTaB-
JIATH IJIST HETO MHTEPeC IMOCTOJBKY, TTOCKOIBKY B XOJe €ro JOITyIIe-
HBI HapylIeHUs 3aKoHa. CMOXET JIM TIPOKYPOP, JIUIIEHHBIIN TTOJTHO-
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MOUMI, BIUATHb HAa XOJ W HaIlpaBJIeHUE pacciiefOBaHUsl, TOOUTHCS
TOTrO, YTOObI MPECTYIUIEHUE ObLIO PaCKpbITO U BUHOBHbBIUM M300J1M-
yeH? W ecau mpokypop He OyIeT CTPEeMUThCS K PEIICHUIO 3TUX
3a/1a4y, CTAHOBSICh OECIPUCTPACTHBIM U OOBEKTUBHBIM OPraHOM Hajl-
30pa, He MpeBpalllaeTcs JM OH M3 aKTMBHOIO yyacTHUKa Ipoliecca
B IIacCUBHOTo HaOmopatens? He mymaem, yTo mmomoOHOe M3MEHeE-
HUe (PYyHKUMI TpOoKypopa MO3BOJUT MOBBICUTH 3(P(PEKTUBHOCTD pa-
0OTBbl OPTaHOB TPENBAPUTENBHOTO CJIEICTBUSI.

Yro ke KacaeTcss OOBMHUTEILHOTO YKJIOHA, KOTOPBIA KOOI
MpUOOPETET MPOKYPOP B Cliyyae MpPU3HAHUS 32 HUM (DYHKLMHU yro-
JIOBHOTO TIpecyiefOBaHUsI, TO Mbl MO3BOJUM cede MOCTaBUTb MO
COMHEHME COBEpILIEeHHYIO 6eCIPUCTPACTHOCTh MPOKYpopa Jaxe Mpu
COXpaHEHMU 32 HUM TOJIBKO (PYHKIIUM Haa3opa. Bo3aMOXKHO Ji, YTOObI
MPOKYpPODP, SIBJISISICH B Cy/e aKTUBHOW CTOPOHOI, OOBUHMTEEM, OC-
TaBaJICsl Ha TPEAIIECTBYIOLIEN CTaauu aOCOJIIOTHO OecnpucTpacT-
HbIM U 4YTO pOJib Oymyllleil CTOPOHbI OOBMHEHMSI HE HaKjalblBaeT
COOTBETCTBYIOIIMI OTMEYAaTOK Ha €ro AESITEIbHOCTb U Ha J0Cyne0-
Hoit ctanun? O4yeBUIHO, YTO OOBUHUTEIbHAS HAITPABJAEHHOCTD MPU-
cyllla Kaxaon (opMe Cydonmpou3BOJACTBA, B TOM UHWCIE U J0CYAeO-
Hoii. K Tomy Xe Takue mpucyllue AesdTeJIbHOCTH MPOKypopa 3Jie-
MEHTBI, KaK BO30YyXIIeHUE YTOJOBHOTO JeJia, YTBepXIAeHUe OOBUHU-
TeJIbHOIO 3aKJIIOUEHUS M HampaBjieHUe jeia B Cyl, CKopee OOBUHM-
TeJIbHbIe, YeM HaA30pHbIE.

YMecTHO MpUBECTH 3[€Ch U BbICKAa3bIBaHUS JOPEBOJIIOLIMOHHbIX
MPOLIECCYaTMCTOB, OTMEYABIIMX BeJUYaillive 3aTpyAHEHUs], C KO-
TOPBIMU COIIPsSKEHA POJIb IMPOKYpOopa KakK OeCIpUCTPACTHOTO OII0-
CTUTEJIS 3aKOHA BO BpeMsI IIPEeIBAPUTEIIEHOTO cliencTBUI®. «OT CTO-
POHBI TIpecienyloleit, ooBuHsoIe, — nucan A.KBayeBckuit, —
HEJIb3sT OXXMIATh OTCYTCTBUS YBJICYCHUS OTHUM WMHTEPECOM»Y. DTy
ke MbIcib Bbipasua u U.IMMernoBaroB: «Kak Obl naeaibHO-0ecnpu-
CTpacTeH HM ObUI MpeACTaBUTEb MPOKYpPATyphbl, OH HE MOXET CTaThb
BbILLIE CBOETO MOJIOKEHMSI KaK Oyayllero OOBUHUTENSI, U YXKE B CUITY
3TOTO OH, €CTECTBEHHO, OyJeT Bcerma 0osiee pacroyiokeH K TOYHO-
MY BBISICHEHUIO CJIEACTBMEM YJIMK, M300JMYAlOIIUX OOBUHSIEMOTO,
yeM OOCTOSTENIBCTB, €r0 OIPAaBALIBAIOLLINX»®,

CrenyeT NpUHATbL BO BHUMaHUE €11l€ OIMH MOMEHT: MPOKYpPOpPY
KaK YYaCTHUKY MpOLecCa TPUCYI OIPEAECICHHBIM MPaBOBOM CTa-
TyC, U JIOTMKa TpeOyeT, 4TOObl OH OCTaBajCsl €AMHbIM Ha BCEX CTYy-
neHsax mpoiecca. JJocTaTouyHO CHOXHO OymeT OOBSICHUTH, KaKUM
obpa3zom (yHKUMS Ham3opa, MpuUcyllas IIPOKypopy Ha OOHOI cTa-
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INU IIpoliecca, mepepacTacT B (DYHKIIMIO OOBUHEHMS Ha IPYTOA.
CTOJIb XK€ HEJOTMYHO BBITJISIAENO Obl yTBEpKAeHWEe OOBMHEHUS aK-
TOM HajJ30pa, a 3aTeM IoAAepXKaHNe 3TOr0 OOBMHEHUS B CyIe 3TUM
Ke CyOBbeKTOM, aKTOM OOBMHeHUs. [[ymMaeTcs, HeoOXOmMMO IpHU-
3HaTh MTPOKYpOpa TeM, UTO OH €CTb [0 CBOE CYTH, MpeACTaBUTEIEM
OOBUHUTEILHOM BlacTY.

B otnmnuune ot YIIK PCOCP, He 3akperuigBiiero (pyHKIIUIO yro-
JIOBHOTO TIpeCieOBaHUSI 3a KOHKPETHbIM CYOBEKTOM YTOJIOBHOTO
npornecca, 4.1 ct. 21 YIIK P®, BcTynuBiiero B aeiictere ¢ 1 uwons
2002 r., Bo3jaraeT 00SI3aHHOCTh OCYIIECTBJICHUSI YTOJIOBHOIO IIpe-
CJIeAOBaHUS MO JIeJiaM ITyOJIMYHOTO M YaCTHO-ITyOJMYHOIO OOBMHE-
HUS Ha TIPOKYpopa, a TakKe Ha cjenoBaresis U Jo3HaBaresss. Kpome
TOrO, B MPEAYCMOTPEHHBIX 3aKOHOM CJIydasiX MpOKYpop YIHOJIHOMO-
YeH OCYIIECTBJISTh YTOJOBHOE TpeciieloBaHre U 10 JejlaM YacTHO-
ro OOBMHEHMS HE3aBMCUMO OT BOJIEM3BSIBICHUS MOTEePIEBIIEro (4.3
ct.21 YVIIK P®). B cuny 3Toro mpokypop, ciemoBareiib, OpraH g03-
HaHMSI 1 JI03HaBaTeNlb B KaXIOM Cilyyae OOHapy>XeHHUs MPU3HAKOB
MIpeCTYIUIEHUSI MMPUHUMAET IpeaycMOoTpeHHble KogekcoM Mephl mo
YCTaHOBJIEHUIO COOBITUSI TIPECTYIUIEHUS, M300JUUEHUI0 Julia WId
JIN1, BAHOBHEIX B €TI0 COBEPIICHUM.

TenageHuus, 3aKI049aOIIasICs B CTPEMJISHUM BO3JIOXKUTh Ha IIPO-
KypaTypy 00s13aHHOCTM OCHOBHOTO OpraHa yroJIOBHOIO Mpeciiefo-
BaHUsI, HE TIPOCTO JaHb UcTopudeckoi Tpamuuuu. IIpu3zHanue mpo-
Kypopa Ha I0CyIeOHbIX CTaausX Mpoliecca yYaCTHUKOM, a He Mpo-
CTO HaOJromareseM, B MOJHON Mepe COOTBETCTBYET MHTEpPECaM pac-
cJieloBaHusI.

OO6pallieHne K OIMBITY TaKMX TOCymapcTB, Kak Ppanums, ['epma-
HUS, ABCTpHUS, ITOKA3bIBAET, YTO IIPOKypaTypa SIBJISIETCS OPIaHOM,
OCYILIECTBJISIOIIMM YTOJIOBHOE TpeciefoBaHKe, MPOKypopa YrojoB-
HO-TIpOoLieCCYalbHOE 3aKOHOAATENbCTBO OTHOCUT K CTOPOHE OOBHU-
HeHna®,

B HayyHBIX HCCIIEOOBAHMSIX, IIPEANIPUHATHIX B MOCJIEIHUE TOMIbI
(B nucceprauuu M.I1.KaH, pabotax A.I'.XanuynuHa, A.b.ConoBbe-
Ba), BBICKA3aHO MHEHHME O TOM, UTO MPOKYpPOp Ha JOCYAEOHBIX CTa-
JIUSIX TIpoliecca OCYIIECTBIIsSIET (PYHKIIMIO KaK Haa3opa 3a coOrone-
HUEM 3aKOHOB, TaK M YTOJOBHOIO IIpECIEAOBAHUS, IIPU TOM IIep-
Basl MPU3HACTCST TIaBeHCTBYIOMIEH. PaKTHUEeCK 3TO CBOEOOpa3Hast
MHTEepIIpeTalys YCTOSBIIETOCS B3IISAa Ha IIPOKypopa KaK HOCUTE-
JIsl eIMHCTBEHHON 3aKOHOOXPAaHUTEJILHOM (DYHKIIUM: BCE OCYILECTB-
JIsieMble IIPOKYPOPOM (DYHKIIMM — MPOJODKEHUE Han30pa 3a 3aKOH-
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HOCTbIO. 3aciayXkuBaeT BHUMaHUsl no3uius A.I'.XaauyauHa, KOTO-
pblii, oTMeYasi, YTo B mopedpopMeHHOM Poccun Ha gocyneOHbIX cTa-
JASIX TJIAaBHBIM COJEpPXKaHUEM JIeSITeJIbHOCTH MPOKypopa ObLIO Ha-
OyifofieHME 3a MOJIMLENCKUM JO3HAHMEM M PYKOBOJCTBO MM, Ha-
OJifoieHrEe 3a MPeIBApUTEIbHBIM CJIEICTBUEM, CAeJIal BbIBOA O TOM,
YTO OCHOBHOW 151 TIpOKypopa Oblia HaAa30pHasi, 3aKOHOOXPaHU-
TellbHAasd (PyHKUMS, a (YHKILMS YIOJOBHOIO IIpeciieloBaHus Oblia
JOTIOJTHUTEIbHO®!,

JeiCTBUTEIbHO, POCCUMCKMMU IIPOLECCYalMCTaMU CTaBUIICS
BOIPOC COOTHOILLIEHWU YTrOJOBHOIO TpecyieloBaHUS M Haja3opa
B JesATeJIbHOCTU MpoKypopa. CyneOHble yCTaBbl, UCMOJb3Ysl TEPMUH
«TIPOKYPOPCKUI HAA30p», HE Pa3bsICHSIN €ro cojepxkaHus. B To xe
BpeMsI M0 XapaKTepy CBOMX IMOJHOMOUYMI MO HAA30py 3a CJIEACTBU-
€M MPOKYpop obsanan MPeruMyIIECTBOM, KaKMM He TMOJIb3YyeTCsl HU-
Kakasl CTOpOHa B Jiejie. DTO JaBaJi0 BO3MOXHOCTh TOBOPUTH 00 OCY-
1LIECTBJIEHUM MPOKYPOpPOM HabJtofaTeibHOU (Haa30pHOM) (yHK-
unK®2, OMHAKO OTMEYAOCh, YTO IIPOKYPOP MpEXIe BCEro OOBUHU-
TeJib, YTO HaJ30pHAasl NESITeJbHOCTb MPOUCTEKAET U3 BJIACTU IMyO-
JMYHOro oOoBMHeHMsI. He coBceM TOYHO TOBOPMUTH, UYTO HAOJIIONIE-
HUE 3a TpeIBapUTENIbHBIM CJIEACTBUEM OCYLIECTBISIOCH HapsAy
C yroJoBHBIM nipecienoBannem®. Tak, munuctp roctniyn H.B.My-
pPaBbEB PYKOBOJACTBO TOJUIIEHCKMM JO3HAaHWEM U HaOJIIofeHuEe 3a
NpeaBapuTebHbIM CJIEACTBMEM BKIOYAI B coiepxkaHue (yHKLIUU
YIOJIOBHOIO mpecienoBaHus®. Tak uyTo aklLIEHT, KaK MBI BUIUM, BCE
Ke ObLI CMEIlleH B CTOPOHY OOBUMHMTEJIBHOIO Hayajla B JeSITeIbHO-
ctu npokypopa. K tomy xe CynebHble ycTaBbl BO3Jlarajii Ha Ipo-
KYpOpOB OCYLIECTBIEHUE MMEHHO OOBMHUTEILHOU BJIACTH, a HeE
3aKOHOOXPAHUTEIbLHOU (DYHKINMU.

TTonbITKM TpeACTaBUTh AESTEIbHOCTh MPOKypopa Ha Jocyneb-
HBIX CTaJusX KaK OCYLIECTBJICHMUE NBYX (DYHKUMI, €CTEeCTBEHHO,
MPUBOAAT K HEOOXOIUMOCTHU pa3rpaHUYUTh YUCTO HA30pHBIE TOJI-
HOMOYMSI U TMOJTHOMOUMSI, CBSI3AHHBIE C YTOJIOBHBIM IpeceloBaHU-
eM. OgHako, Kak MOKa3bIBaeT M3yYeHUE JIMTepaTypbl, 3Ty 3agady
OIHO3HAYHO pPElIUThb He yaaercsd. Tak, Bo30yXIeHue MpPOKypoOpoOM
YTOJIOBHOTO JieJla, y4acThe MPOKypopa B CIEICTBEHHBIX JEUCTBUSIX
A.I'.'XanuyivH B OJHOM CJyyae paccMaTpUMBaeT KaK OCYILECTBJe-
HUE Haa3opa, a B IPYroM — KakK YroJJOBHOE€ IIpeciiefOBaHUe,
T.€. OJHU U T€ Xe MOJHOMOUYMUS MPOKYypOpa UCITOIb3YIOTCS TIPU OCY-
1LIECTBJICHUU Pa3nyHbIX yHKUMA. EaBa Jin Takoe pelleHrne MOX-
HO mpu3Hath jJornyHbiM. He cinyvaiiHo A.I'.XaauyiauH, paccMarpu-
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Bag 3Ty IpobieMy, COCpeIOTOYMSI BHUMAaHME HE CTOJbKO Ha pa3-
TpaHMYCHUHN, CKOJBKO Ha OIpeae/icHUM B3aMMOICHCTBUS Ham3opa
U TpecliefoBaHug®.

AHaIM3 pa3IMYHBIX TO3WUIUAIN ITO3BOJISIET MPUUTU K BHIBOIY
O TOM, YTO TIPOKYpPOP, OCYILIECTBJISISI HAI30p 3a COONOICHUEM 3a-
KOHHOCTU B JESITEIbHOCTU CjemoBaTessl (opraHa JO3HaHUsI), pea-
JI3yeT OOBUHUTEIBHYIO BJIACTh, BBITTONHSIET (PYHKIIMIO YTOJOBHOTO
npeciaenoBaHus. Bece mpaBoBbie (popMBI IPOKYPOPCKOTO HAA30pa 3a
MIPOU3BOACTBOM CJICICTBHS MOXHO paccCMaTpUBaTh KaK KOHKPET-
HBIE CITOCOOBI peayn3alyy IIPOKypOopoM (PYHKIIMM YTOJIOBHOTO IIpe-
cienoBaHus. DTa (YHKLMST OCYILECTBISIETCS KaK B CTaauM Cyaeo-
HOTO pa3bupaTenbcTBa, TaK U B JOCYACOHBIX CTamUSIX Ipolecca, HO
(opMbI 1 criocoObl pea3aliuy pa3IuyaroTcs ¢ y4eToM creuudu-
YeCKMX OCOOEHHOCTel Kaxkmoil ctaguu. B cymeOHOM pazoupaTeib-
CTBE TPOKYPOP BBITIOJHSET CBOIO (DYHKIIMIO B (popMe moaaep>kaHust
TOCyIapCTBEHHOTO OOBMHEHMS, HA CTAIANH IIPEABAPUTEILHOTO CIICI-
cTBUsI (DOPMOIT peau3aiiid yrOJOBHOTO IIPECIICIOBAHMUS SIBJISIETCS
HaI30p W BEITEKAIOIee M3 HETO PYKOBOICTBO PACCIICIOBAHUEM.

OnpeneneHure QyHKIMK NPOKypopa — He MPOCTO HaydyHasi mpo-
osema. OO 3TOM TOBOPST U PE3yJbTaThl OMpOcCa MPAKTUUYECKUX pa-
o6orankoB Camapckoii obmactu®. Tak, 26,25% OIpOIIeHHBIX MPOo-
KYPOPCKUX paOOTHUKOB, OCYILIECTBIISIONINX HAI30p 3a paccienoBa-
HUEM IIPeCTYIUICHUM, ompeaeanan (GyHKIHUIO MPOKypopa Kak 00-
BUHUTENBHYIO, 58,75% — kaxk Ham3opHyo, 7,5% — Kak uccienoBa-
HHE OOCTOSITENLCTB fena. 44% OIpOLLIECHHBIX ClIeA0BaTe/Ieii BHICKA-
3aJI0Ch 3a Hajluuue y MpOKypopa OOBMHUTEJIbHON (YHKINWMU,
38% cuMTAIOT, YTO IIPOKYpPOP OCYIIECTBISAET (PYHKLMIO HaAA30pa,
11% ormeTmim 00sI3aHHOCTL TPOKYPOpa MCCIIEAOBATh BCe OOCTOS-
TeJabCTBA Jena, 14% He CMOITIM OTBETUTH Ha BOIPOC. DTO MOKA3bI-
BaeT, BO-TIEPBBIX, YTO IPOKYPOPCKHME PAOOTHHMKH, OCYIIECTBIISIO-
1Ie Ham30p 3a CIAEICTBHEM, ITO-pa3HOMY BUIAT CBOIO POJb B IIPO-
mecce, a 3HAYMT U CBOM OOSI3aHHOCTH, YTO HE JIYYIIMM O0pa3oM
OTpakaeTcsl Ha KadyeCTBE IIPEIBAPHMTEILHOIO pacciemoBaHus. Bo-
BTOPBIX, C TIPEACTABICHUSIMU IIPOKYPOPOB HE COBIAHAIOT OXMIA-
HUS cemoBaTesieii: OONBIIMHCTBO OINPOIIEHHBIX CIIeIOBaTeIe pac-
CMaTpUBAIOT MPOKYpopa KaK aKTUBHOTO YYaCTHHKA ITIpoIlecca pac-
cJenoBaHus, OOJBUIMHCTBO XK€ CaMUX MPOKYPOPCKUX PabOTHUKOB
BUJAT CBOIO (DYHKIIMIO B HAOJIOJEHUM 332 3aKOHHOCThIO. [TprunHoit
CTOJTb PA3JIMYHBIX B3IJISIIOB HA POJIb TIPOKYpOpa SIBISICTCST HEIOCTa-
TOYHO YETKOE PEeIIEHHE 3TOTO BOIPOCa B 3aKOHOIATEITLCTBE.
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Kak HecoOMHEHHOE NOCTOMHCTBO YrOJIOBHO-IPOLIECCYATIbHOIO
komekca P® MOXHO OTMETHUTH COXpaHEHHE ITPEeMCTBEHHOCTH HC-
TOPUYECKOTO Pa3BUTUSI YTOJOBHOTO Tpoiiecca Poccun®, MOMBITKY
peann3oBaTh OCHOBHBIC maen KoHnemnimu cymne6Hoi pedopmbl PD.
B YIIK P® Haumo oTpaxXeHUe CTpeMJIEHHE 3aKPEeNUTh 3a MPOKY-
PopoM (PYHKIIMIO YTOJOBHOTO MpecieqoBaHus U PaCKPBITh €€ CYIII-
HOCTb, UTO, Ha Halll B3MJISIA, 3aCAY>KMBAET MOJOXUTEIbHONW OLIEHKMU.
B YIIK P® ymauyHo maHo ompenesieHre MTOHSTHS YTOJIOBHOTO TIpe-
CJIeIOBaHUS KaK MpOLeCCyalbHOU NeSITeIbHOCTU, OCYIIECTBIsIEMOM
CTOPOHOI OOBMHEHMS B LIEJISIX M300JIMUYEHUS I10I03PEBAEMOro, 00-
BUHSIEMOTO B COBEPILUEHUM TpecTyruieHus (.55 cr1.5), T.e. 00s13aH-
HOCTb YTOJIOBHOTO TIPECJIeIOBaHMS BO3JIOXKEHA Ha IMPOKypopa, clie-
noBatenss n opraH mo3HaHus. [lpwdem YIIK P® mepBeiM cpemmn
YYaCTHUKOB CYIOMNPOU3BOJCTBA CO CTOPOHBI OOBMHEHMSI CITpaBel-
JIMBO Ha3bIBaeT IPOKypopa (I1. 6 «YYacTHMKU YroJOBHOIO CYIO-
MPOU3BOJCTBA CO CTOPOHbI OOBMHEHMSI»).

OnHaKo HeJb3s1 HE OTMETUTh HEKOTOPYIO HEMOC/Ie10BaTeIbHOCTD
TIpA pelIeHrur Borpoca o posu Tpokypopa B YIIK P®. 3akon maet
OCHOBaHMeE JJISI BbIBOJA O TOM, UTO Beayllel MpoLeccyalbHOR (QyH-
KILIMEeNW MpOoKypopa Ha JOCYAeOHBIX CTaaMsIX Mpolecca CAeayeT Cuu-
TaTb UMEHHO yrojoBHoe TmpecienoBaHue. CornacHo cr. 37 YIIK
PO, ripokypop sIBiIsieTCs] TOJKHOCTHBIM JIMIIOM, YITOJTHOMOYEHHBIM
B TIpenenax KoMreTeHIuu, ycTaHoBieHHol YIIK P®, ocyiecTs-
JISTh OT UMEHU TOCyJapCcTBa YroJOBHOE IpeCeoBaHUE B XOA€ yro-
JIOBHOTO CYIOIpPOM3BOACTBA, a TakXke HaA30p 3a MpoliecCyalbHOM
JIeITeJIbHOCTbIO OPraHOB JO3HAHUSI U OPraHOB IPEABAPUTEILHOTO
cienctBusi. Ho 3akoHOMEpHO BCTaeT BOMNPOC: O3HAYAET JIK 3TO, UTO
YTOJIOBHOE TIpeCyieloBaHWe U HAA30p — pPa3jdyHbIe BbIMOJHSEMbIE
npokypopom ¢yHkun? Mcxons n3 aHanmsa crateid YIIK, Ha sToT
BOMNPOC TPYAHO AaTh sICHbINA OTBeT. [losHOMOUMST TTpoKypopa U3J10-
JKEeHbl eIMHBbIM TMepeyHeM ITpaB U 00SI3aHHOCTeU, KOTopble, Kak U
Mpexe, HOCIT BJIACTHO-PACIOPSIUTENbHBIN XapakTep, YTO co3na-
€T JUISl TTPOKypoOpa peajibHyl0 BO3MOXHOCTb OCYILECTBISTh 3 dheK-
TUBHOE YIOJIOBHOE TpeciiefoBaHue, HO OJHOBPEMEHHO MOPOXKIaeT
pa3IMyHOE TOJIKOBaHME POJIM MPOKypopa B CTaAMU pacciaeloBaHUS,
MOCKOJIbKY HE ONpelesieHO COOTHOLIEHUE YTOJIOBHOTO IpecienoBa-
Husg v Haazopa. Tak, mo mHeHuto Ilerpyxuna WM.JI., mpokypop Ha
JAHHOM 3Tarle Mpolecca BHITIONHSET IBe (PYHKIIMU: YTOJIOBHOE Tpe-
cienoBaHue U Han3op®. Jlymaercs, 3TO MOCAYKUT OCHOBAaHMEM JIJIst
JaJbHEeUIIMX AUCKYCCUI O TOM, YTO K€ B IESITeJIbHOCTH MTPOKYypopa
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SIBJISICTCS TIaBEHCTBYIOIIEH 3amaueii. 100 mpu oCyllecTBIeHUM yda-
CTHMKOM TIIpoliecca IBYyX (MYHKIMIA HEeu30eXHO BCTAET BOIPOC
O TOM, Kakasl M3 HUX SIBJISIETCS OCHOBHOM, a Kakasi TpOU3BOIHOM.
YrojoBHOe MpeciieqoBaHWe W HaA30p IO CBOEWM CYTH pa3MvHble
BUbI JeSITeIbHOCTU. TlepBoe OpMEHTHPOBAHO Ha aKTUBHOE ydyac-
THE MPOKypopa B YroJIOBHO-MPOLIECCYaJIbHON NeATeIbHOCTH, BTO-
poe — TIpeanoJiaraeT CKopee HECKOJIbKO OTCTpaHeHHOe HalJrofe-
HUE 3a OCYIIECTBICHUEM BTOW NESITeIbHOCTU cliefoBaTesieM U J103-
HaBatesieM. B cBeTe nocienoBaTesibHON peajM3alii MpUHIMIA CO-
CTSI3aTeIbHOCTH OT MPOKYpOpa U Ha AOCYIEOHbBIX CTaAMsIX Mpoliecca
TpeOyeTcsl aKTMBHOE ydacTve B OCYILECTBJEHWU OOBUHUTEIbHOM
JeSITeIbHOCTH.

Crenmyet, TeM He MeHee, oTMeTuTh, uto YITK P® Bce ke moaBen
WUTOT HEKOTOPBIM HaydyHbIM JUCKyccusM. B nureparype psiioM aB-
TOPOB BbICKA3aHO MHEHUE O TOM, UTO MPOKYPOP OCYILIECTBJISIET He-
ckosibKo ¢yHKuuil. Tak, M.C.CtporoBuu cuuraj, 4YTo MOMUMO OC-
HOBHOH CBOel (DYHKIIMM — OOBMHEHUSI — IPOKYPOP TAKKE BHIIIOJ-
HsIeT (PYHKLUUY 3allUThI, B IMIMPOKOM CMBICJIE, U pa3pelleHus aeaa®.
JaHHas 1mo3uiys 000CHOBEIBAJIACH TEM, UTO IIPOKYpOp obecrnedun-
BaJl OXpaHy MNpaB MPHUBJIEYEHHBIX K OTBETCTBEHHOCTU JIWILI, 00sI3aH
ObU1 o0ecrneynTh OOBUHSIEMOMY MpaBo Ha 3amuty (c1.119 VIIK
PCOCP), BBHSBIATE HE TOJBKO YIMYAIOIINE, HO M OIPaBILIBAIO-
1IMe W cMSTJarollue OTBETCTBEHHOCTh obcrosTenbeTBa (c1.20 YITK
PCOCP), a Takke pelian Bce BOSHMKAMOIINE HA CTAANH TIPEIBAPH-
TeJIbHOTO paccieloBaHUsI BOMPOCHI, MPUHUMAaJ pelleHus, obsi3a-
TeJIbHbIe JUIsl clefoBaTesiss. Bpsin v MOXHO COIJIACUThCSI C TaKou
TpakToBKO#. Kak mpaBuiibHO 3ameTwn A.M.JlapuH, «3amura npemi-
mojaraeT OIPOBEpPKEHME WIM OcCjabJeHHe MO3ULMK OOBMHEHUS,
U IIOHMMaeMasi TaKuM 0o0pa3oM He OTHOCHUTCS K (DyHKIIMSIM, KOTO-
pBIe OCYIIECTBIISIET TIPOKypop»’®. HeBO3MOXKHO BO3JIOXHUTH Ha TIPO-
Kypopa BbIITOJTHEHUE TTPOTUBOMOJOXHBIX MO CBOEM CYLIHOCTU MPO-
LeccyalbHbIX (DYHKUMEI — 3alIUThl U 00BUHEHMS. OOS3aHHOCTH TTPO-
Kypopa 1Mo oxpaHe MpaB I'pax/aH, BO3JIOKEHHbIE Ha HETO 3aKOHOM,
MNpU3BaHbl OOECIEUUTh COOJIOACHME 3aKOHHBIX MHTEPECOB U MpaB
JIMYHOCTU, MPUHILMIIA OOBbEKTUBHOCTM M BCECTOPOHHETO MCCIIEN0-
BaHUSI OOCTOSITENILCTB JieJla, HO HE Jal0T OCHOBAaHUSI CUMTATh, YTO
OH OCYILECTBJISIET MPOLECCYATbHYI0 (DYHKIHMIO 3allUTHI.

Tak e HernpaBOMEPHO pacCMaTpMBaTh KaK CaMOCTOSITEJIbHYIO
(byHK1IMIO U pellleHre TTPOKYPOPOM OTAEJbHBIX BOIIPOCOB, KOTOPHIE
BO3HMKAIOT Ha CTaluM pacciiefoBaHusl (Hampumep, NMpekpalleHue
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um nena). IlocnenHee mpeacTapisieT cOOOUM JIMIIL 3JEMEHT JHO00M
IEeSITeIBHOCTA W He MOKET pacCMaTpHUBAaThCS B KaYeCTBE MPOIIECCY-
ajgpHOM (pyHkiuu. ITpuHIUIMAILEHO pelieH 3To Borpoc B YIIK P®D
(4.2 ct.15): dyHKUMKM OOBMHEHWUS, 3aLLMTHI U pa3pellieHus: aesa
OTHEJICHBI IPYr OT Apyra M HE MOTYT OBITh BO3JIOXEHBI HA OIWH
U TOT K€ OpraH Wiu OIHO U TO X€ JOJDKHOCTHOE JIMLIO.

Boi3eiBaeT Bo3paxkenue u nosunus M.I1.Kan, Hagesioneit mpo-
Kypopa (YHKLUSIMU MCCIEI0BAHMSI OOCTOSITENLCTB Jejia U IpoLiec-
CyaJTbHOTO pyKoBOICTBa’ . Ha mpokypopa He Bo3lioxkeHa 00s3aHHOCTh
JIMYHO TIPOM3BOIWThL BCE CIICNCTBEHHBIC ACUCTBUA TI0 Aemy. Yto ke
KacaeTcsl MpoLeCCyalbHOrO PyKOBOJCTBA, TO 3TO HE OTIEIbHOE Ha-
MpaBJeHUE YrOJOBHO-TMPOLECCYATbHON JESTEBHOCTU, @ METOM OCYy-
1LIECTBJIEHUS TTPOKYPOPOM €10 (DyHKIIMK YTOJIOBHOIO MpeCcaeI0BaHMSL.

Bce BrIlllecka3aHHOE MaeT OCHOBAaHME IS BBIBOAA O TOM, 4YTO
€IUHCTBEHHOM IMpOLIeCCyallbHOM (PYHKIIMEH IPOKypopa Ha IOCYy-
JNEeOHBIX CTaAMSIX Tpoliecca cleayeT MPU3HaTh YTOJIOBHOE Mpecieno-
Banue. Ha mpokypopa BoamaraeTcsi 00sS3aHHOCTb BO3OYIUTH YTO-
JIOBHOE JIeJ10 MpU OOHAPYKeHUM TPU3HAKOB MPECTYIUIEHUS, 00ec-
TIeYNBATh CBOCH NIEATEIbHOCTRIO BCECTOPOHHEE M OOBEKTUBHOE pac-
cledoBaHUE MPECTYIUICHU, N300JIMYeHe BUHOBHEIX, 1a0bl CO31aTh
YCJIOBMS JUISI YCIIELIHOIO CylIeOHOro pa3ouparTesibCTBa.

IIpusHaHMe TPOKypopa OpraHOM YTOJIOBHOTO IIPeCIIeIOBaHUS
SIBJISIETCST ICXOMHBIM TIOJIOXKEHHEM IS OTpeIesIeHUsT ero KakK aK-
TUBHOTO CyOBEKTa, yYaCTHUKA JTOKA3aTeIbCTBEHHOM IeATEIBHOCTH,
OCYIIECTBIISIEMOI1 Ha IIPeABapUTEILHOM pacciaedoBaHUM, 0O Halle-
JIUBAeT TPOKypopa He OrpaHMYMBATBCS POJIBIO TTACCHBHOTO HAOJIO-
JaTelis 3a XOOOM CIIEACTBHUSI, a aKTUBHO HAIIPaBJIATh €r0 IO IIyTH
BCECTOPOHHETO U TMOJHOI0 MCCJIEeNOBaHUSI.

1.3. PYKOBOACTEBO pacclieZOBaHMEM
KaK mMpaBoBasA OCHOBa AOKa3aTeNnbCTBEHHOM
AeATeNbHOCTHM NPOKypopa

Borpoc o cyliHOCTY AesTebHOCTU MTPOKYpopa MO OCYIEeCTBIe-
HUIO Haa30pa 3a MCIOJHEHWEM 3aKOHOB OpraHaMU MpeaBapUTEITh-
HOTO CJIEACTBUS TOPOIMI Pa3INIHbIC TEOPETUICCKUE KOHIIEITIIVN.

CormracHO OIHOM M3 HUX, IESITEIbHOCTh IMPOKYypopa OOyCJIOBIIE-
Ha ero (byHKLMEN Haa3opa 3a COOJIIONeHUEM U MCITOJTHEHUEM 3aKO-
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HoB. CrlegoBareibHO, OCHOBHOE Ha3HAa4YeHUE MPOKypopa — obecre-
YUTH TIPOU3BOMICTBO PACCICIOBAHMS B TOUHOM COOTBETCTBUU C TPE-
OOBaHUSIMU 3aKOHA, HE MOIMYCTUTh HApPYIIEHWH CIlleIoBaTeIeM WU
VIIeMJICHHST TIpaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB IIpeIBapy-
TEJIBHOTO CJICICTBUS 2.

CormnacHo Ipyroil Touke 3peHUsl, IIPOKYpPOp OCYILIECTBIISIET IPO-
1ieccyajlbHOEe PYKOBOJACTBO JESTEIbLHOCTBIO CJIeAOBaTeNsl MpU pac-
CJIeIOBAaHUM YTOJIOBHOTO JeJjia, B KOTOPOM M HAXOISIT CBOE BHIpaXKe-
HHME BJIACTHO-PACTIOPSINTEIBHBIC TIOJTHOMOYMS IIPOKYpopa.

Bormpoc 0 ToM, Kak cOYeTaroTCs B ACSITEIEHOCTHU TIPOKYpOpa Hall-
30p 3a OpraHaMmu CJEACTBUS U PYKOBOJCTBO pacciiefOBaHUEM, ObLI
MPeAMETOM HCCIEAOBAHNUS MHOTHUX CITEHIMAIMCTOB B TEOPUU YTO-
JIOBHOTO Mpoliecca, OMHAKO 3Ta MpobjieMa 0 CUX MOop He Moyyduia
OKOHYATEILHOTO pa3pelIcHMS.

OnHU aBTOPHI paccMaTpUBAIOT HAI30p M PYKOBOICTBO KakK pa3s-
HBbIE CTOPOHEBI NEATEIHLHOCTH MPOKYpOopa, KaK TIOHSATUS HE TOXIE-
CTBEHHBIE, XOTSI M OTHOILUIaHOBBIE”S. IIpm 3TOM psm aBTOPOB CXO-
IVTCSI BO MHEHUM, 9TO TIPUMEHUTELHO K IIPeIBapUTEIIBHOMY pac-
CJIEIOBAaHUIO AESITEIbHOCTb MPOKYpOpa NOKHA ObITh COCpenoToue-
Ha TOJIBKO Ha TIPEIyNpEeKICHUM, BBISIBICHUM, YCTpaHCHUU Hapy-
IIEHNI 3aKOHOB, JOITYIIEHHBIX OPTaHaMM IO3HAHUS M CIIeI0BaTe-
JIIMU, M HE JOJDKHA BKJIIOYATh B Ce0S1 MPOLECCYaIbHOTO PYKOBO/I-
cTBa’. JlaHHAsI TO3WUIMSI apTYMEHTHUPYETCS TEM, YTO TaKoe PYKO-
BOJICTBO CO CTOPOHBI MPOKYpOpa, BO-MEPBbIX, HE IMPEAYCMOTPEHO
3aKOHOM; BO-BTOPBIX, ITPOTHBOPEUYUT IIPOIIECCYaTbHOM CaMOCTOSI-
TEeJIbHOCTU CJieloBaTesisl; HaKOHell, Bo3jaraeT Ha MpoKypopa Jud-
HYIO OTBETCTBEHHOCTH 3a Pe3yJIbTaThl pacClielIOBaHUS, T.. OTPHIIA-
TeJIbHO BJIMSIET Ha O0O0BEeKTUBHOCTH mpokypopa. M.E.Tokapesa yc-
MaTpUBaeT B pPyKOBOICTBE IMMOAMEHY MPOKYPOPOM HavyaIbHUKA CIICI-
CTBEHHOTO OT/eia TIPU OCYIIECTBJICHNHN TOCIETHUM BEIOMCTBEH-
HOTO PYKOBOJICTBa cieactBreM’’. Takum oOGpa3oM, aBTOPhI IPUXO-
IST K BBIBOAY, YTO OCYIIECTBIIEHHE ITPOKYPOPOM IPOIIECCYaTbHOTO
PYKOBOACTBA IPUUMHSET YIIepO BHIITOJIHEHUIO UM CBOMX HEIOC-
PEeICTBEeHHBIX 00S3aHHOCTEN MO HAI30py, M KaTeropmyecKy BHICKA-
3bIBAIOTCS 32 OCBOOOXIEHUE MPOKYPOpa OT «HECBOWCTBEHHON €My,
MMPOTUBOpeYaIlell MpeTHa3HAYCHUI0 U CYIITHOCTU IPOKYPOPCKOTO
Ham3opa (YHKIIMU PYKOBOICTBA NESATEIHLHOCTHIO OPTaHOB pacciie-
JoBaHUs»’®. K coxajaeHuIo, MBICIb 00 OTAEACHUN (PYHKIMU PYKO-
BOZICTBa pacciieOBaHMEM OT (PYHKIIMM HAm30pa 3a pacciieIOBaHM-
eM cpopmynupoBaHa B KoHuenmuu cynedHoi pedopMbl B Kaue-
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CTBE OJHOM M3 OCHOBHBIX 3aJa4 Ha JOCYICOHBIX CTAAUSIX . DTO elle
pa3 ybexaaeT B HEOOXOAMMOCTH IPaBWIbHOIO PELIEHMSI TaHHOTO
BOIIpocCa.

B cBoe Bpems B.M.CaBulikuii cripaBeaviBO 3aMeTW, UTO «JT10-
0asl TTOIBITKA TTOCTAaBUTh HAA30p W PYKOBOIACTBO IPEABAPUTEILHBIM
CJIEICTBMEM Ha OJHY U Ty Xe€ IJIOCKOCTb, a 3aTéM IPOBECTU I'paHb
MEXIy HUMHU 3apaHee oOpedyeHa Ha Heymady»’s. AHaJIM3 ITOBOIOB
CTOPOHHUKOB TAHHOTO ITOIXO0Ma IeHCTBUTEIFHO OOHAPYKMBAET, YTO
aBTOpaM He yJaeTcsl ONpeae/iuTh, Kakue JAeUCTBUS cieloBaTessl Co-
CTaBJISIIOT OOBEKT HAI30pa CO CTOPOHBI MPOKYpPOPa, a KaKre — 0ObEKT
PYKOBOJICTBA, PaBHO KaK He ymaeTcs JOCTATOYHO YETKO pa3rpaHu-
YUTh W TTIOJTHOMOYMS TIPOKYpOpa KaK COOCTBEHHO HaA30pHBIE M KaK
noyHoMouMst o pykoBoactBy. Tak, FO.K. SIkumoBMY He OOBSICHS-
€T, KaKMM 00pa3oM, IO €ro MHEHUIO, MPOKYpPOp MOKEH ObIThb OC-
BOOOXIIEH OT PYKOBOJACTBA pacciieqoBaHueM”.

B.K10ukoB mpemiaraeT COXpaHUTh 3a IIPOKYpPOpPOM IIpaBO Ja-
BaTh CJICMOBATEIIIO JIMIIIL TaKMe YKa3aHUS, KOTOPBIE OIMPEIeISIOTCS
(pyHKUIMSIMU Ham3opa 3a MCIOJHEHUEM 3aKOHOB, a HE PYKOBOJICTBA
cnenctBueM®, K coxayleHnIo, aBTOp HEe pa3bsICHWI, KaK 3TO MpPaBH-
JIo ciaenyeT copMyaupoBaTh B 3akoHe. Jlymaercsi, onpenejuTb
B KaXXIIOM KOHKPETHOM CJIydae, KaKoil MMEHHO XapaKTep HOCAT yKa-
3aHUS TIPOKypopa, OymeT BechbMa 3aTpygHuTeabHO. K TomMy ke py-
KOBOJICTBO TTPOKYpPOpa HE MCUEPIBIBACTCS IIPaBOM IaBaTh CJIeI0Ba-
Teqto yKazaHus. OTMeHsIs1 He3aKOHHbIE U HEOOOCHOBAaHHbIE TOCTa-
HOBJIEHUsI ClieoBaTesisl, yKa3biBas, B YeM HMMEHHO 3Ta HE3aKOH-
HOCTb ¥ HEOOOCHOBAHHOCTD 3aKJTIOYAETCSA M KaK 3TU HapyIIEHUS yC-
TpaHWUTb, BO3Bpalllasli YroJOBHOE €0 ISl ITPOU3BOACTBA JOMOJIHU-
TEJLHOTO paccliefIoOBaHusl, pa3Be He OMpedesiseT MPOKypop TeM ca-
MbIM HampaBjieHue paccienoBaHus? W pa3Be ata AesiTeIbHOCTb ITPO-
Kypopa II0 CBOEI CYyTU He SIBJIIETCSI PYKOBOICTBOM? ABTOpaM, IThITa-
IOIIMMCS UCKITFOUNTD U3 AESTEIBHOCTH MPOKypopa (OPMBI U METO-
IIbI, TIPUMEHSIEMBbIC TSI PYKOBOICTBA, IPUIILIOCH OBI IEPECMOTPETH
BCe TIOJIHOMOYMS TIPOKYpOpa, IpeaoctapiicHHbIe eMy cT.37 YITK PO.

TTonoGHy10 MoNbITKY B cBoe BpeMs mpeanpuHsa B.A. CtpeMoB-
CKUI, TIPEIJIOXKWB JUIIUTH IPOKypopa IIpaBa IPOM3BOAUTH CIIEI-
CTBEHHbIE JEMCTBUSI U pacciefoBaHKe Niejla B TTOJHOM o0beMe, OT-
MEHSTb pelleHus ciienoBaTesieid, JaBaThb CJIeOBAaTeN0 YKa3aHUs.
B cnyuae ke HapylleHMsI 3aKOHa IIPOKYpOp 00s13aH HEMEIJICHHO
HaIpaBUTb PYKOBOJAWTENIO CJEICTBEHHOrO arrapara IMpoleccyalb-
HBII aKT ¢ yKa3aHWEM Ha IOMYIIeHHOe HapyllleHWe U TpeOoBaHUEM
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€ro HeMeMIEHHOTo ycTpaHeHHs. KOHKpeTHBIe XXe yKa3aHWs HOJI-
KeH OyIeT AaTh CJIeJOBaTeNll0 PYKOBOAUTEIS!.

TpynHO, omHAKO, pa3meinTh YBEPEeHHOCTh aBTOpa, YTO TeM ca-
MbIM TIPOKYPOPCKMI HAI30p CTaHET HAMHOTO 3(peKTUBHEE U CUIb-
Hee. YcTpaHeHUE HapyllleHMid MOTpedyeT OoJibllie BPEMEHM, OCO-
OEHHO eCclT PYKOBOAMTENb CIEICTBEHHOTO aIlliapaTta He COTJIacUTCS
C IIPOKYPOPOM MJIM CaM JOMYCTUT OLIMOKY B BEIOOpE MyTel U CPEICTB
BOCIIOJIHEHMSI TIpoOeoB. B pe3yinbrate BMECTO HEMEMIEHHOIO MC-
MpaBJIcHUS OIIMOKM TIPOKYpPOPY TIPUAETCS HAIPaBJIATh MPOTECT 3a
npotectoM. CaM IIpOKypop Ipu 3TOM, Kak oTMmeTwi A.M. JlapuH,
MpPeBPaTUTCSI B «OE3BJIACTHOTO XOAOKA 10 MHCTaHIMIM»®, Enpa am
3T0 OymeT CIOCOOCTBOBAaTb YKPEIJICHMIO 3aKOHHOCTHM B XOIE pac-
CJIeIOBaHUS.

YMECTHO OTMETHTh, YTO MHEHMS IPAKTUUECKUX pabOTHUKOB
TakKe yOexXIamT B MCKYCCTBEHHOCTHU ITOJOOHOI KOHLENLUU. Tax,
OIICHMBAsT POJIb MPOKYpOpa Ha MpeABAPUTETILHOM CIICACTBUN, OOJTb-
LIMHCTBO OIPOILIEHHBIX MPOKYPOPCKUX PabOTHUKOB (67,5%) Bbic-
Ka3aJiich 3a TO, YTO OHU JOJDKHBI OCYIIECTBIISITH TOJIBKO HAI30p 3a
3aKOHHOCTBIO ITPEIBAPUTEIBHOIO CIEACTBHS, 32,5% cumMTaoTr, 4To
JOJIKHBI OCYIIIECTBIISITH TIPOIECCYAIbHOE PYKOBOACTBO HESTEIIEHOC-
Thio cienoBatens. Ilpu aToM mopasisitoliee OGOJBIIMHCTBO MTPOKY-
POPCKMX paOOTHUKOB HACTaMBaeT Ha COXPAaHEHWU TaKMX ITOJTHOMO-
YMif, KaK IpaBO NaBaTh CJEAOBATENIO yKa3aHWsS O HaIlpaBIICHUU
U JOMOJIHeHUU paccienoBanust (92,5%), yyacTBOBaTh MpPU IPOU3-
BOJICTBE CJICICTBCHHBIX AeCTBMIA (82,5%), TMIHO TIPON3BOIUTD CIICI -
cTBeHHbIe aerictBus (76,3%), a Beab 3TO, IO CYIIECTBY, MOJHOMO-
YU TI0 PYKOBOJICTBY.

ITokaszaTenbHBI M Pe3YJILTATHI ONpoca cienosaresieil: 78% omHo-
3HAYHO BBICKA3AINCHh 3a TO, YTO IPOKYPOP JOKEH OCYIIECTBISThH
TOJIBKO HAN30p 3a 3aKOHHOCTBIO MPEABAPUTEIHLHOTO CISICTBUS (IIpH-
YeM 3a 3TO BhICKasayioch 75% ciiemoBareseil mpokyparypbl U 90%
OIIPOILIEHHBIX ClIe0BaTe/Ieii OpraHOB BHYTPeHHUX aei1). Tonbko 24%
OIPOIIIEHHBIX CJIeOBATENIe BHICKA3AINCh 3a TO, YTO IIPOKYPOP HOJ-
XE€H OCYIIECTBIISITh TPOIIECCYaTbHOE PYKOBOACTBO MEATEIHLHOCTHIO
cnenoBaTenss. OMHAKO MHTEPECHO TO, YTO, OLICHMBAS YKa3aHMS IIPO-
Kypopa, TOJBKO 28% OTMETWJIN, YTO IPOKYPOP MOJIKEH JIMIIb yKa-
3bIBaTh Ha HApPYIICHWS 3aKOHA MPH ITPOU3BOACTBE PacClieIOBaHUS,
OOJIBLLIMHCTBO € BbICKA3aJ0Ch 32 HEOOXOAMMOCTh MOAPOOHbBIX yKa-
3aHUI MPOKypopa. AOCONIOTHOE OOJIBIIMHCTBO OMPOILIEHHBIX Cle-
poBarenieit (82%) OTMETWIIM, UTO, BO3Bpalllasg Jejd0 Ha JOIOTHM-
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TeJIbHOE pacciieoBaHME, TPOKYPOPY HEAOCTATOUYHO KOHCTaTUPOBATh
HEIOJHOTY paccjeioBaHus, HEOOXOAMMO KOHKPETHO yKa3aTb, Ka-
KKe MMEHHO JI0Ka3aTeJIbCTBa HYKIAIOTCS B ITPOBEPKE U KaKUe CIe-
CTBEHHbIE JECUCTBUS CJenyeT MPOU3BECTHU.

B xome ompoca ObIIO ycTaHOBJIIEHO, 4TO 2/3 ciemoBaTenieit 00-
CYXIAIOT ¢ TPOKYPOPOM BOITPOCHI O TOM, KaKUe CJeACTBEHHbIE Bep-
CUM ClieAyeT MPOBEPUTh MO JAesly, Kakue CIeACTBeHHbIC NEUCTBUS
npousBect; 52% ONPOLICHHBIX YKA3alu, YTO JOCTATOUYHO YaCTO
00CYyXIal0T ¢ TTPOKYPOPOM HaJIMUMe OCHOBAHMI JISI TIPOM3BOACTBA
OIPENEJIECHHOTO CJIECTBEHHOTO AeiCTBUSI. Bce 3TO rOBOPUT O TOM,
YTO, IO CYIIECTBY, CJIeIOBaTeJIM OXMUAAIOT OT IMPOKYpopa UMEHHO
PYKOBOJICTBA.

Takum o0Opa3oM, HaA30p U PYKOBOACTBO HE CEAyeT paccMaTpu-
BaTh KaK pasjIMuHble U TeM 0oJjiee KaK HECOBMECTHUMbIE BUIIbI JesI-
TenbHOCTU. IIpoleccyaibHOEe PYKOBOACTBO MPEACTAaBISIET COOOI
METOJ, CITOCOO OCYILECTBIICHUS IIPOKYPOPOM €TI0 JeITeIbBHOCTU,

IIpencraBnsieTcsi, 4YTo 3Ta MpodJieMa UMEET He TOJbKO TeOpeTU-
yeckoe 3HaueHue. AHamm3 HopM YIIK P® moxaswsiBaeT Kak Heo-
JHO3HAUYHO pelIajcsl BOMPOC O MOJTHOMOYMSIX MPOKypopa.

B mepBonavanpHOU pemakmuu ct. 37 YIIK P® (B ommmume ot
n.3 4.1 c¢r.211 YIIK PC®CP) He npenycMaTpuBajaoch Mpasa Ipo-
Kypopa JaBaTh MMCbMEHHBIC YKa3aHUS O PaCCIeIOBAHUM TIPECTYII-
JieHni#1, 00 M30paHNM, N3MEHEHUN WJIM OTMEHE Mephl TIpeceUeHusI,
KBIM(DUKALIMKA TIPECTYIUICHUH, TTPOU3BOJACTBE OTIEIBHBIX CIIEH-
CTBEHHBIX JEUCTBUN M PO3bICKE JIML, COBEPIIMBIIMX MPECTyILIE-
Hue. ITonyyanoch, 4TO yKazaHUS O JOMOJHEHUU CJIEICTBUSI MPOKY-
pop AaBaj JMIlb MPU BO3BpallleHWM YTOJOBHOTIO jejia cliefoBaTe-
JII0, TO3HaBaTeso0 ISl TPOM3BOACTBA JIOMOJHUTEIBHOTO paccieno-
BaHMs (11.15 4.2 c1.37). He niposicHsia mojoxeHus: gaxe 4.3 cr.37
YIIK P®, ycranaBiauBaIias, 4To MUCbMEHHBIC YKa3aHUS TPOKY-
popa opraHy A03HaHUS, JO3HABaTesI0, CJIeIOoBaTeNl0, JaHHbIE
B MOpPSIIKe, YCTAHOBJIEHHOM HACTOSIIIMM KOIEKCOM, SIBJISIIOTCS 0051~
3aTeIBHBIMU.

TIpencraBnsieTcsi, UYTO TaKOe CMELLEHWE KOHTPOJIS MPOKypopa 3a
BCECTOPOHHOCTBIO U MOJHOTOM pacciieoBaHUS HA MOMEHT €ro OKOH-
YyaHUs eliBa JIM MOTIJIO CIIOCOOCTBOBATh MOBBILIEHUIO KauecTBa Mpe-
BapUTeSIbHOTO cieacTBus. Hesb3si cBoAUTh 3a1auy poKypopa TOJIbKO
K YCTPaHEHUIO NOMYIIEHHBIX HapyLIEHUI, 1eSITeIbHOCTb €T0 TOIXK-
Ha ObITb HaIlpaBJieHa MpPeXIe BCero Ha HeIOIMyIleHUe, TTPeaynpex-
JieHue olIMOOK Tpu paccienoBaHuu. ITpaBUabHO ObUT pellieH 3TOT
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Borpoc B Konuenuum cyme6Hoii pedpopmbl B PD: 3a mpokypopom
JIOJDKHO COXPaHUThCSI TpolieccyalbHOE PYKOBOJCTBO paccieloBa-
HUEM U, COOTBETCTBEHHO, IMOJHOMOYHNE «IaBaTh YKa3aHUsI OpraHy
JO3HAHUS U CJIeAOBaTe/l0 O HAINpaBJICHUU paccjedOBaHMSI, BbISIC-
HEHUU OIpeeSeHHbIX OO0CTOSATENbCTB, AOIMOJHEHUN paccieaoBa-
HUS»®,

C 3TOM TOYKU 3pEHUSI, HECOMHEHHO IOJOXUTEJIbHO CJeAyeT
OIICHNTH Tocienytoee n3MeHeHne pegakimu cr.37 YIIK P®. Te-
nepb, B coorBercTBUU ¢ 1.3 4.2 cT. 37 YIIK P®D (B pen. Penepaib-
Horo 3akoHa oT 04.07.2003 r. Ne 92-MD3), mpoKypop B XOIe IOCY-
JeOHOro MPOMU3BOJCTBA YIIOJHOMOYEH Y4aCcTBOBAaTh B MPOU3BOICTBE
MpeaBapUTEIbHOTO pacciefoBaHUsI U B HEOOXOAMMBIX CIydasix Ja-
BaTh NMUCbMEHHbIE YKa3aHUsI O HaMpaBJIeHUU paccieloBaHUs, Mpo-
WU3BOJCTBE CJIENCTBEHHBIX U MHBIX MPOLIECCYATbHbBIX NeUCTBUM MO0
JIMYHO TPOU3BOAUTH OTAEJbHBIE CIACACTBEHHBIC U MHBIE MPOLIECCY-
aJbHbIC JCHCTBUS.

Anamm3 HopM YIIK P® BHOBb BO3BpallaeT K BOIIPOCY O TOM,
YTO TIPEACTABISET COOON MPOKYPOPCKMI HaA30p 3a MpenBapuTesib-
HBIM CIICACTBUEM, U K OLIEHKE MPeIOKEHUI OCBOOOIUTH ITPOKYPO-
pa OT OTBETCTBEHHOCTU 3a KauyeCTBO paccliefOBaHUsSI, OT PYKOBOJ-
CTBa JIESTEJIbHOCTBIO clieqoBaTens. Jlymaercs, 6e3 4eTKoro OoTBeTa
Ha 3TOT BOIPOC HeJb3s OMNpeneuTb MEPCIEKTHMBbl 3aKOHOAATENb-
HOTO PeryJIupoBaHUsI MOJOXEHUSI TIPOKYpopa Ha JOCYAEOHBIX CTa-
JIUSIX TIpoliecca.

besyci0BHO corjaiasich ¢ TeM, YTO TTPOKYPOP Ha CTaauu Tpea-
BapUTEJIbHOIO pacciefoBaHUs SIBJISETCS TapaHTOM 3aKOHHOCTH,
obOecrieyeHMsI TIpaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB IIpoliecca,
U He yMaJjissl 3HAYeHMSsI MPOKYPOPCKOro Haa3opa 3a UCIOJHEHUEM
3aKOHOB OpraHaMu CJIEACTBUS, TIPU3HAEM, UTO NESITeJIbHOCTb MPO-
Kypopa Ha IIpeaBapUTEIbHOM CJIEACTBUM HEIPABWILHO OBLIO ObI
CBECTH TOJIBKO K KOHTPOJIIO 3a COOII0OAeHUEM ITpOLIeCCyallbHBIX TTpa-
BWJI TIPOM3BOICTBA IO YTOJIOBHOMY Heiry®. OcyllecTBiIsIs HAaa30p 3a
cO0JIIOIEHEM 3aKOHOB TIpU pacciieJOBaHUM IPECTYIUIEHUI, Mpo-
Kypop, OYEBUIIHO, JOJKEH CJAEAUTDb U 3a UCIOJHEHWEM TpeOoBaHU
3aKOHA O BCECTOPOHHEM, MOJHOM U OOBbEKTMBHOM pacciief0BaHUU
npecryruieHuii. be3 pelieHuss 3agauu BCECTOPOHHErO, MOJHOTO
1 OOBEKTMBHOIO MCCJIEIOBAaHMS OOCTOSITEJILCTB IIPECTYIUICHUSI He-
BO3MOXHO W IOCTUXKEHWE WCTUHBI MO KOHKPETHOMY YTrOJOBHOMY
Iy, a Beb YCTAHOBJICHWE UCTUHBI U SIBJSETCS TO KOHEYHOM Iie-
JIbIO, Ha JOCTHXKEHHE KOTOpPOM HallpaBlieHa BCS AEATEIBbHOCTh Op-
TaHOB paccjeloBaHUs U MPOKypopa B CTaAuW pacciielOBaHUS.
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B mpoleccyanbHOM JMTepaType MOHATHE ITPOKYPOPCKOTO Hal-
30pa 3a BCECTOPOHHOCTHIO, MTOJTHOTON U OOBEKTUBHOCTBIO MCCIEN0-
BaHUS OOCTOSITENIECTB TIPECTYIUIEHUS TPaBUJILHO, Ha HAIl B3IJIS,
copMyIMpoBaHO KaK AeSITeILHOCTh MPOKYpOpa, HalpaBieHHAs Ha
obecIieyeHre TaKOTO XOIa IPEeIBapUTEIIBHOTO CIESACTBUS, TIPU KO-
TOPOM OpTaHBI pacClIeIOBAHUS: BBIABUTAIOT W IIPOBEPSIOT BCE pe-
AJTbHO BO3MOXKHEIE OOIINE BEpCUM OTHOCHUTEIBHO CYITHOCTH TIpe-
CTYIUICHUSI ¥ BUHOBHOCTU JIMIIA, €TO COBEPIINMBIIETO; MCCICTYIOT
YaCTHBIE BEPCHUM OTHOCUTEIIPHO OTIEIBHBIX MOIECKAIINX ITOKa3bl-
BaHUIO OOCTOSITEILCTB IIPECTYIIHOIO AESHUS, O0SCIeYMBAIOT HAIK-
yre B MaTepuajax KaxIoro YrojJOBHOTO Iiejia JOKa3aTeIbCTB, HE00-
XOIWUMBIX UISI YCTAHOBJIEHUWSI C JOCTATOYHOM TIyOMHOM IIpeaMera
NMOKA3bIBAaHUS; HETIPEAB3SITO, OECIPUCTPACTHO COOMPAIOT, IPOBEPSI-
0T, OLICHMWBAIOT W WCIIOJIBL3YIOT JOKA3aTeIbCTBA, BBIIBIISIS HE TOJb-
KO yJIMJaroIme, HO ¥ ONPaBIbIBAIOIINe OOCTOSATEIBCTBA; TIPUHIMA -
0T 3aKOHHBIE 1 OOOCHOBAHHBIC PEIICHUS TI0 YTOJIOBHOMY HEITy®.

OcyllecTBIeHUE IIPOKYPOPOM AESTEJILHOCTUA IO OO0ECIICUCHMIO
BCECTOPOHHOCTH, TIOJIHOTHI M OOBEKTUBHOCTU IIPEIBAPUTEIEHOTO
CJICICTBUS HEMBICIMMO 0O€3 MCIOJb30BaHMSI MM TIOJIHOMOYMUI 10
PYKOBOJICTBY paccjiefOBaHUEM, KOTOPOE 3aKJIIoUaeTcsl B TOM, 4TO
MPOKYPOP OPTraHU3yeT M KOHTPOJIUPYET AESITeTLHOCTDL CIeI0BATENIs
M0 YCTaHOBJIEHUIO BCEX OOCTOSITEJIbCTB COBEPILIEHHOTO MPeCTyIuie-
HUS B TIOJTHOM COOTBETCTBUHU C TeM, KaK OHO JEMCTBUTEIHBHO OBIIO
COBepIIeHO, oOpalllasi BHUMaHKEe Ha Bce 0€3 MCKIIIOUCHUS 3JIEeMEH-
THI TIpenMeTa nokaseiBaHus (c1.73 YIIK PD).

TpyaHo nmoatoMy coriacutbes ¢ A .M. JIonrosoi, yTBepxaatolie,
YTO TIPOKYPOP JODKEH BMEIIMBATHCS B IEATEILHOCTD IO PACCIeno-
BAHUIO TOJIBKO B CBSI3W C HapyIIeHWEM 3aKOHa M CyOUTh 000 BceM
TOJIBLKO C TOYKM 3pEHUS 3aKOHHOCTHM, HO He Iiejecoobpa3HocTu® .
Pa3Be orpanmumBas OCYIIECTBICHUE IPOKYPOPOM HAm30pa 3a 3a-
KOHHOCTBIO pacciiefOBaHUsI TTAaCCUBHBIM, OTCTPAaHEHHBIM HaOJIoe-
HHEM 3a COOIOMEHMEM TPOLIeCCyaTbHON (DOPMBI, MBI HE PHCKYeM
MpeBpaTUTb MPOKYPOPCKU HAn30p B (popMaibHyIO U HERhMEKTUB-
HYIO IeSTEIPHOCTD ¢ OTPaHMYEHHBIMM BO3MOXKHOCTSIMM TI0 MCITPaB-
JIEHWIO CJIEICTBEHHBIX OIIMOOK M ITPOOEIIOB paccieqoBaHUs, HO HE
MMEIOIIYI0 BO3MOXKHOCTU IIPEAOTBPAILCHUSI TaAKMX OIIMOOK?

Takoi1 B3I mojayJyasl OOHO BpeMs IIpU3HaHWE B HOPMATHBHBIX
akTtax I'eHepasibHO# TpokypaTypbl. Tak, Ilpuka3 I'eHepaibHOro
npokypopa P® or 28 masg 1992 r. No20 «06 opraHm3almy Hag3opa
¥ YIpaBJIeHWST B opraHax IMpoKypaTypsl Poccmiickoit Pdenepaiiym»
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OPMEHTHPOBAJ MPOKYpOpa «Ha CTaAWU JO3HAHUSA W TIPEIBAPUTEIb-
HOTro cieAcTBusI (KpoMe IPOW3BOICTBA IO JeiaM, IOACIEACTBEH-
HBIM TIPOKYPAType) OCYIIECTBIISITh He TIPOLIeCCyaTbHOE PYKOBOICTBO,
a Haa30p 3a 3aKOHHOCTBIO Mep TT0 paCKPBITHIO MPECTYIIEHUI, obec-
TeyeHrneM BCeCTOPOHHETO U OOBEKTUBHOIO pacciefoBaHUsl, COO0-
JeHUEeM MpaB BCeX YYaCTHUKOB mpoieccar (11.5.2). Jlymaercs, 4To
BO3JIOXXKEHME O0S13aHHOCTHM OO0ECHEeYUTh BCECTOPOHHEE U IOJIHOE
pacciefioBaHie U OJHOBPEMEHHO OTpaHMUYEHKE BO3MOXKHOCTEH Ha-
MPAaBJISATh 3TO pacciaeIOBaHME MO IyTH BCECTOPOHHOCTH HECKOJBKO
HertocleqoBaTtebHO. K ToMy Xe He BITOJHE SICHO, BO3JIaraeTcs
JI Ha TIPOKypopa 1o AejiaM, TOACIeACTBEHHBIM TIPOKYpaType, OCy-
LIECTBIEHNE W Haa30pa, U pPyKOBOICTBA.

ITogoGHOe ompeneaeHNEe poau IPOKypopa HEe MOIJO, JIyMaercs,
MOBBICUTE 3(P(PEeKTUBHOCTHE MPOKYPOPCKOTO HAam30pa, paBHO KakK
¥ Ka4yecTBO paccienoBaHus. CleayeT ¢ yIOBICTBOPEHUEM OTMETHTh,
YTO JaHHas TeHIACHIMS He Bo3obOiamana. [IpakTuka TpeOyeT Hamte-
Kalllei opraHM3aluy IIPOKYPOPCKOTO Haa30pa M BBEICOKOM €ro 3¢-
(bextuBHOCTU. B 3Tux nensx Ilpukas I'eHepaabHOro mpoKypopa oT
5 mrong 2002 1. Ne39 «O6 opraHuM3aluy IIpOKYpPOPCKOro Haa30pa 3a
3aKOHHOCTBIO YTOJIOBHOTO TPECIeTOBaHUS B CTaIWM JOCYIeOHOTrO
TIPOM3BOICTBA» OPUCHTUPYET IMPOKYpPOpa Ha aKTUBHYIO IEATETHHOCTD:
obecTieynBaTh BbIe3], paAOOTHUKOB MTPOKYPATYPhl HA MECTO TTPOMCIIIEe-
CTBUST;, TIPUHAMATh MEphl K Ka4eCTBEHHOMY IPOBEIECHUIO HEOTIOX-
HBIX CJIEICTBEHHBIX M OIEPAaTUBHO-PO3BICKHBIX IEMCTBHI, OpraHu-
3aIMOHHOMY OOECITCeUCHUI0 KBAIM(UIIMPOBAHHOIO PacClIeIOBAHUS
U packpbITus npectymieHus (11.2.5; n.8). CoriaacHo mpukasy MpoKy-
pOp IODKEeH BBISICHSTH MOKA3aHHOCTH (haKTa COBEPIIECHUS TIPECTYII-
JICHUS ¥ COOTIOAeHE TIPEIYCMOTPEHHBIX 3aKOHOM YCIIOBHIA JUTS TIpe-
KpallleHus aejia, CIeANTh, BCEe JIM BO3MOXHOCTH 1T cOopa moKasa-
TEJIbCTB M M300IMYEHMS TIPECTYITHMKOB ncuepnansl (1m.1.16, 1.17).

B mocneqHue rompl MHOTMMU aBTOPAMM M TPAKTUIECKUMH pa-
OGOTHUKAMM OTMeYaeTcsl ocliabjieHre IMPOKYPOPCKOro Haa3opa 3a
3aKOHHOCTBIO pacciiemoBaHMs TpecTyIuieHuid. [lomBoast urorn pa-
60THI 32 1996 Tox, komterns ['eHepallbHOM TTpoKypatypsl PO otMme-
THJIa Cephe3HbIe HEAOCTATKM B IPOKYPOPCKOM HAm30pe 3a Ciel-
CTBUEM M JO3HAHWEM, CPeIM KOTOPBIX YKA3bIBAIOCh M HETIPUHSITHE
Mep K obecreueHuio KaudecTBa cieacTBus. IIpokypopam ocoboe
BHUMaHMe TIpeiarajoch COCpPeIOTOUYNTh Ha 00eCIieYeHU PacKphI-
BaeMOCTU TIPECTYIUICHUIT® .

3HaueHNe AEATeIBHOCTH TPOKYypopa IO OOGEeCIeYeHNIO HMCITON-
HeHUs TpeOOBaHMI 3aKOHA O BCECTOPOHHOCTH M IIOJTHOTE pacciie-
JOBAaHMS HATJISITHO WJLTIOCTPUPYIOT PE3yiIbTaThl M3yYeHHS TIPaKTHKMU.
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Tak, nzyuyeHue 200 yrojloBHbIX [I€J, paccielOBaHHbIX CJeA0Ba-
TessiMu TIpokypaTtypsl 1 MBJI Camapckoro permoHa, oTOOpaHHBIX
MO TMPpU3HAKY ydyacTus (WJIM HeydacTusl) IPOKypopa B PYKOBOJICTBE
paccliienoBaHuEM, TI0Ka3aj10, 4To 62% COCTaBWIM eja CO CIICACTBEH-
HBIMU OIIMOKaMM (TO €CTh Heja, BO3BpallleHHBIE IPOKYypOpaMu
U CyJaMM Ha JIOTIOJHMTEJIbHOE pacciiefoBaHKWE MO MPUUMHE OIHO-
CTOPOHHOCTU Y HEMOJHOTHI YCTAHOBJIEHUSI 0OCTOSATENbCTB Jefa, Cy-
1LIECTBEHHOIO HapyILeHUS YyTOJIOBHO-MPOLIECCYaTbHOTO 3aKOHA WJIU
HEIpaBUJIbHOTO MPUMEHEHUs YroJIOBHOIO 3aKOHA; jeJia, MpeKpa-
1IEHHbIE ¥ TPUOCTAHOBJIEHHbIE MO 3TMM OCHOBAHMSIM; Jiejia C OIl-
paBaaTesibHbIMU MPUTOBOpaMHU), MPUUYEM B CTPYKTYpe BCeX Clel-
CTBEHHBIX OIIMOOK 75% NPUXOIUTCS Ha OJIHOCTOPOHHOCTb, HEMOJI-
HOTY M HEOOBEKTHMBHOCTDb MPEABAPUTEIHLHOTO CICACTBUSY.

Jns cpaBHeHUST 00paTUMcs K pe3yJbTaTaM MCClea0BaHus, Mpo-
BelleHHOro HayuyHbiMu cotpyaiHuKamu HHWUW npobnemM ykperuieHUst
3aKOHHOCTM U TIpaBOMOpPSiiKa COBMECTHO C Kadeapoil yroJjoBHOTO
npaBa U mporecca KyiObIIIeBCKOro roCyHUBEPCUTETA: MIPU U3yde-
HUU JIeJ CO CJIEACTBEHHBIMU OIIMOKaMu B 82,4% ciydyaeB Obuia yc-
TAHOBJIEHA HETIOJIHOTA, OAHOCTOPOHHOCTh U HEOOBEKTUBHOCTD pac-
ciefnoBaHus. B cTpykType CleACTBEHHBIX OLIMOOK YAEIbHBIM BeC
OIIHOCTOPOHHOCTHU W HEIOJHOTHI MPeIBapUTEIbHOTO CJIEICTBUS CO-
crapiseT 60,4%° . IlpuBeneHHbBIE JaHHBIE CBUIETEILCTBYIOT O TOM,
YTO HEINOJIHOTA CJEACTBUS SIBJISIETCS Haubosiee pacipoCTpaHEHHbBIM
ero HemoctatkoM’'. OHa, B CBOIO OYepeab, HEPEAKO ITPUBOIUT
K ollIMOKaM B OLIEHKE J0Ka3aTeJbCTB M K HEMpaBUJIbHOMY ITpUMeE-
HEHMIO YTOJIOBHOTO 3aKOHA, K MPUHATUIO HE3aKOHHBIX U HEO00OC-
HOBaHHBIX pelLleHU O cyab0e yroJIoBHOIO Jena.

W3yuyeHue xapakTepa CIEICTBEHHbIX OIIMOOK W MX MPUYUH TMO-
Ka3blBaeT, UTO MpOLEeCCyaluCTaMU BBIACISIOTCS CYObEeKTHUBHbBIE
U OOBEKTUBHBIE MPUUYMHBI OIIMOOK. K TMEpBbIM OTHOCIT HEAOCTa-
TOYHOCTb TPO(PECCUOHATBHBIX MO3HAHUN U MPaKTUYECKUX HaBbI-
KOB Y cliefioBaTelieil, OOBUHUTEbHbBIN YKJIOH U HEKPUTUYHOCTD, OT-
CYTCTBHE TOJDKHBIX MOPAJIBHBIX U HEKOTOPBIX CITELIMATbHBIX Ka4eCTB
(HemoOpocoBecTHOCTH). Cpenn MpPUYMH OOBEKTHBHOIO XapakKTepa
OTMEYAIOT OpPraHM3allMOHHbIE HEJOCTATKM, MPEXIE BCEr0 — OTCYT-
CTBHME PYKOBOJICTBA pacciieqoBaHUEM®.

TTokazatenbHo, uTto eiie B 1900 r. Boicouaiile yupexaeHHas
KOMMCCHUS IJISI TIepecMOoTpa 3aKOHOIIOJOXEHUM 1o cyaeOHOoM Jac-
TH, paccMaTpuBas HEAOCTAaTKW MpeaBapUTEIbHOIO CJEACTBUS,
B KauecTBe OJHOM M3 MATU OCHOBHBIX NMPUYMH TOMY Ha3Baja <«He-
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JIOCTATOYHOE HAOIOACHNE TPOKYPOPCKOTO HAma30pa 3a IPOU3BOI-
CTBOM ciencTBuii»?. CerogHs cpeayd OCHOBHBIX (haKTOPOB (yCJIO-
BMii), ONpeNeISIONINX KOHKPETHBIE TTPUYMHBI CJCICTBEHHBIX OIIM-
00K, TakKXe MOXHO 0CO0O BBIICIUTh HEMOCTATOUHYIO 3(DGhEKTHB-
HOCTbH IIPOKYPOPCKOTO HAA30pa 3a pacciemoBanreM. K coxaneHuto,
MpakTHKa JaeT OCHOBaHME IS TaKOro BbiBoAa. I1o 75% u3yyeHHBIX
JeJl CO CJICACTBEHHBIMU OIIMOKAMU MOXHO KOHCTaTHPOBaTh HEIO-
CTaTKM B OCYILIECTBJICHUU IIPOKYPOPCKOro Ham3opa’.

Tak, Tonbko 110 50,4% M3ydeHHBIX YTOJOBHBIX €] CO CJIENCTBEH-
HBIMU OIIMOKAMU TIPOKYPOPOM IPUHUMAIINCh MEPHI IS yCTpaHe-
HUSI HEIOCTATKOB IIPM IIPOM3BOICTBE cieAcTBUs (B 13% ciydaeB
yKe Tocjie BO3BpalleHusl Aeja sl MPOM3BOJACTBA TOMOJIHUTEIbHO-
ro paccliefoBaHUsl U3 CTaauu cydeOHOoro pazdouparenbcTBa). Kak
cnencteue, B 20% ciaydaeB [e0 BO3BPALLAIOCH CYIOM JUISI JOTIOJ-
HUTEIBHOTO paccieoBaHMsl (B OOJIBIIMHCTBE CIIy4aeB IO OCHOBA-
HMSIM HEIIOJIHOTBI M OXHOCTOPOHHOCTH PacCleIOBaHUS), IO TpeM
JieJlaM BbIHECEHBI OIlpaBaTe/IbHbIE IPUTOBOPEL, B 14% ciydaeB oIl-
paBHaTebHBIN TTPUTOBOP BBHIHECEH B YAaCTH OOBUHEHUS.

O HemocTaTOYHOI aKTMBHOCTU IIPOKYPOpa B PYKOBOICTBE pac-
CJIeIOBAaHMEM T'OBOPUT TOT (DAKT, YTO XOTSI B OOJIBIIMHCTBE CIIydacB
(87% nem) Mephl TIO0 UCITPABJICHUIO CJICACTBEHHBIX OIIMOOK MPUHU-
MaJIUCh IPOKYPOPOM Ha OOCYIAEeOHBIX CTamusX, TOJbKo mo 13,3%
JIeJT TaKKe MEphI IIPUHUMAJIMCh HEITOCPEICTBEHHO B XOIE PacCiIeno-
BaHM, B 26,7% — Npy OTMEHE ITOCTAHOBJICHUI O MpeKpallleHUN U
MPUOCTAHOBJIEHUM YTOJOBHBIX nel. B 60% ciay4aeB mpoKypopoM
ObLIO YKa3aHO Ha JOMYILIEeHHbIe OIIMOKU TOJbKO MPU BO3BpAILLIEHUU
JeNa I TIPOM3BOACTBA ITONMOJHMUTEIBHOTO PACCICIOBAHUSI MOCTC
O3HAKOMJICHUSI ¢ OOBMHUTEJIBHBIM 3aKimoueHueM. OYeBUIHO, YTO
BOCIIOJTHUTD TIPOOEIIBI CIACACTBUS B 3TUX CIydasxX ObUIO 3HAYUTEIThb-
HO CJIOXXHEe, YeM B IIpoIlecce IepBOHAYAIBLHOTO paccieIOBaHUs.
He cay4yailHO AOpeBOIOLIMOHHBIE MPOLECCYaTrCThl BO3BpallleHUe
JeJT IS TOTIOJTHEHMSI CJICAICTBUS CTABUIIM «B PSIAY TJIABHEMIIMX TTPU-
Y1H, OOYCJIOBIMBAIOIINX MEUIUTEILHOCTh TTPOU3BOICTBA» >,

Be3ycnoBHO, BCECTOPOHHOCTD, TOJHOTA M OOBEKTMBHOCTH pac-
CJIEIOBaHUSI, a TakKKe COONIONEHME TpaB OOBHHSIEMOIO HE MOTYT
OBITh 0OECIICUeHBI ITPOKYPOPOM, €CJIM ITOCIICAHUI OrpaHNIMBACTCS
MPOBEPKOM YTOJIOBHBIX €] JIUIIb TIPU IMOCTYIUICHUHN UX C UTOTOBBI-
MM mpoleccyaabHbIMU akTamMu’®. IIpakThika TpeOyeT OoT IpOKypopa
BHUMaHUs K KauyeCTBY CIICACTBUS YK€ B XOIE CaMOTO PacClIeloBa-
HMSI, ODUEHTHPYET IIPOKYpOpa Ha aKTMBHOE PYKOBOICTBO JOKa3a-
TEJIBCTBEHHON IEATEIIBHOCTBIO OPTaHOB pAaCCIeIOBAHMUS.
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Takum 00pa3oM, Bce HAA30pPHbBIE MOJTHOMOUYMS IIPOKYpopa, Ipe-
JIOCTaBJIsIeMbIe €My YTOJOBHO-IIPOLIeCCYaJIbHBIM 3aKOHOM (cT.37
VIIK), ucronb3yloTcsa UM JJjIs1 pyKOBOACTBA paccieloBaHueM. AHa-
JIN3 3THUX TTOJTHOMOYMI YOeXIaeT B TOM, UTO 3aKOH JIaeT ITPOKYPOpPY
BO3MOXHOCTh aKTMBHO yJYacTBOBaTh B AoKa3biBaHWUU. ClemyeT OT-
METUTb, OJHAKO, YTO HE BCE IMOJTHOMOYMS MPOKYpopa MPpsSIMO CBSI3a-
HBI C OCYIIECTBJICHUEM UM MOKa3aTeJIbCTBEHHOM AesITeIbHOCTH. P
TTOJTHOMOUM (OTMEHA HE3aKOHHBIX M HEOOOCHOBAHHBIX ITOCTAHOB-
JIEHUI CclIefoBaTelIsl; TTOpyUYeHUEe OpraHaM TO3HAHWS IPOBEICHUS
OTEPATUBHO-PO3BICKHBIX MEPOMPHATHIA; Tada COIIACHUS CIieIoBaTe-
JII0 Ha BO30OYXKIEHMe TIepell CYIOM XOIaTaliCTBa Ha IMPOBEICHMUE CIIeI-
CTBEHHOI'O JIEMCTBUS, IUISI KOTOPOIO TpeOyeTcsT CyaeOHOe pellecHuE;
MPOIJICHNE CPOKa pPacCiIelOBaHUs; OTCTpPAHEHME CJIemOBaTes OT
TAJBHEHNIIETO BeIEeHUS CICACTBUS;, Iepeaada jaejia OT OTHOTO Clie-
JloBaTesisl APYroMy; paspellieHue kKajao0) HampaBjieH Ha CO3laHue
HEOOXOMMMBIX YCIOBHUI UIST HAIJIEXKAIeTO OCYIIECTBICHUS ITOKa-
3BIBAHUS 110 JETTy.

OcCyIecTBIIsAS TIPOLIeCcCyaTbHOE PYKOBOICTBO, IIPOKYPOP OIIpe-
JEJSIeT CTPATETMUECKYIO JIMHUIO TOKA3bIBAHUS IO JENTy YTO CIYXMT,
B KOHEYHOM WTOTE€, YCTAHOBJICHWIO MCTUHBI TI0 JETy U B IOJIHOM
Mepe COOTBETCTBYET B3IVISIAY Ha IMPOKypopa KaK Ha OpraH yrojioB-
HOTO TIpeciieIOBaHUSI.

INoBbIIIeHNEe KadyecTBa pacclieOoBaHUs TpeOyeT aKTMBHOIO py-
KOBOJICTBA UM CO CTOPOHBI TIPOKYpOpA.

1.4. OCOGEHHOCTHM OCYIECTEJIEHUA NMPOKYPOPOM
AOKa3bIBAHMA Ha NpeABapMTENbHOM CJIEACTBUMU

BoisicHeHHe poJiv MPOKypopa B J0Ka3bIBAHWM Ha MpelBapUTeIIb-
HOM CJIEACTBUM TpeOyeT XOTS Obl KPaTKOro pacCMOTPEHUSI CaMOro
MOHATUST «d0Ka3biBaHKEe». OOpallleHue K BOIPOCY O JO0Ka3bIBAHUU
npeacTaBisieTcsl HeOOXOAMMBIM B CBSI3W C MpearpuHUMaeMoit
B TOCJIEIHNE TO/Abl MOIMbBITKON MEPEOCMBICIIUTL 3TO MOHATUE AOKa-
3bIBaHUS, MPENCTABUTh €ro KakK AesITeIbHOCTb, OCYIIECTBISIEMYIO
JIIb B cyme?’.

Bormnpoc o 10Ka3bIBAHWM — OJHOM M3 BaXKHEHILKUX MOHATUIA TeO-
pUMM 10Ka3aTeJIbCTB — YXe B TeUEHUE JJIMTEIbHOTO BPEMEHU MPU-
BJIeKaeT K cebe BHUMaHUE YUEHBIX, UTO 3aKOHOMEPHO, MO0 KaXKIbIiA
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3TaIl B Pa3BUTUM 3aKOHOMATEILCTBA MOPOXIACT HOBBIC UICH U BHI-
3bIBacT OYpHBIC TMCKYCCHMN.

OOpaTUBILIUCh K UCTOPUM BOIIPOCA, YBUAUM, UTO B JOPEBOJIIO-
LIMOHHBIA TIepUOM MPOLIECCYaTUCTHl B OCHOBHOM MPUACPKUBATUCH
B3IJISIIA Ha ITOKa3bIBaHME KaK Ha JIOTMYECKYIO AeSITeIbBHOCTh, KOTO-
pas cocTosia B 000CHOBAaHUY MCTUHHOCTUA OIHUX MBICJIEH C TIOMO-
IIBIO APYTUX*®.

CoBpeMeHHasl puanvecKasi HayKa He OTKa3alach COBEPIUICHHO
OT 3TOM KOHIENIINKN®, OMHAKO OBUIM BEIPAOOTAHBI M MHBIE TTOIXOIBI
K OIpeNesIcHUIO TIOHSITUS JOKA3bIBAHWS.

B Hayke yTBepauioch MpeiacTaBieHME O AOKa3bIBAHUU Kak
0 TMO3HAHUM COOBITUSI MPOILJIOrO, KOTOPOE OCYIIECCTBISIETCS B OCO-
0ol mpoileccyalbHOI (hopMe — IIyTeM COOMpaHusI, MPOBEPKU
W OIEHKM I0KAa3aTeJbCTB OIpeIeIeHHBIMA CYObeKTaMH (CIemoBa-
TeJIEM, TIPOKYPOPOM M cymom)'%.

CrenyeT, 0AHAKO, 3aMETUTh, YTO MPUHLWNUAILHO UHON MOAXOI
K PELICHHUIO IIPOO0JIeMbI IIPOCIEKMBACTCSI B paboTaxX yUeHBIX, BBIIE-
JITIOIINX B MTOKA3bIBAHWM JIMIIL €r0 JOTUIECKMIT acIleKT U IThITalo-
LLIMXCSI TIPEACTaBUTh MO3HAHKE U JOKA3bIBAHUE KAaK Pa3INYHbIE, 1aXKe
MPOTHUBOMOJIOXKHbBIC 0 CBOEH HAMpPaBJICHHOCTU (POPMBI JeATebHO-
CTH, pasrpaHWuYMBas WX IO BPEMEHHOMY IpU3HaKy. JlesaTeTbHOCTD
OpPraHoOB CYIOIPOM3BOICTBA TI0 MPUOOPETEHUIO 3HAHUS O pacciie-
JyeMOM MPECTYIICHUN TIPEACTABISICTCS COCTOSIICH M3 ABYX 4Yac-
Teli: yCTAHOBJICHUE, UCCIICAOBAHUE BCeX OOCTOSITEILCTB — COOCTBEH-
HO TIO3HaBaTeJIbHAS NMEATETbHOCTh, M JOKA3bIBAHWE — ITPOU3BOIM-
Mas TI0 TIpaBWJIaM JIOTUKH JESTEIBPHOCTH 10 OOOCHOBAHMWIO BBIBO-
JIOB, Te3UCOB. Takylo MO3ULMI0O B HayKe, B YACTHOCTU, 3aHUMAIOT
P.I'. IomGposckuit, A.A.JasneroB, B.C./Ixatnes'’'. JlormyeckuM
CIIEICTBUEM M3 Hee SIBIIIETCS BBIBOJ, YTO Ha IIPEIBAPUTEIIEHOM CIICI -
CTBUM JTOKA3bIBAHWE OTCYTCTBYET.

He BpaBasich B IeTajbHbII aHAIM3 YIOMSHYTBIX TOUYEK 3peHUs,
OTMETUM, YTO MCXOAHBIM AJISI HAC SIBJIIETCS IIPeICTaBIeHUEe O TOKa-
3bIBAHUU KaK O IESITeJBHOCTHA II0 CBOEH CYTHM ITO3HABaTEJIHHOM,
WMEIoIIE MeCTO Ha BCeX CTaausx Ipoliecca. Takoe NMOHUMaHUE
JOKa3bIBaHUSI B TOJIHOM Mepe OTBeYaeT YCTOSIBIIMMCS, MCXOTHBIM
MOJIOKEHUSAM TeOpUU Mo3HaHusA'?., M3 Hero JIOTMYHO CJIAyeT, YTO
MOKa3bIBaHME MMEET MECTO W Ha MpeABapUTEIBHOM CIEACTBUN'®.
YIIK P® Takke ycTaHABIMBAaeT, UYTO JOKA3bIBAHWE COCTOMT B CO-
OMpaHuM, NPOBEPKE U OLIEHKE J0KAa3aTeJbCTB B LIEJISIX YCTAaHOBJIE-
HUSI OOCTOSITENILCTB, MPEAYCMOTPEHHBIX CT.73 HACTOSILEro Koaekca
(ct.85 VIIK P®D).
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Hcxoma n3 Takoro MOHMMAHUS JTOKAa3bIBAHUS, MOJ OOS3aHHOC-
ThI0 mokaseiBaHus Benen 3a ®.H.ParkymumabiM 1 M.C.Crporosu-
YeM MOXHO MOHMMAaTh MPEeAyCMOTPEHHYIO 3aKOHOM MEpY JOJIKHO-
To MOBEIeHUsI COOTBETCTBYIOLIMX JIULL (CefoBaTelisl, opraHa J103Ha-
HUS, TIPOKYpopa, Cyda) IO BBIABIIKEHUIO CJIEACTBEHHBIX BEPCHUI,
Mo coOMpaHuIo, TTPOBEPKE U OLIEHKE J0KA3aTeIbCTB U MX UCTOYHU-
KOB, a Tak:ke 000CHOBAaHMIO BBIBOAOB IO Aeiy. Beeil cBoeii mpoliec-
CyaJIbHOU NeSITeIbHOCTBIO 3TU TOCYJAapCTBEHHbIE OpraHbl OOsI3aHbI
ObLUIM BCECTOPOHHE, MOJHO U OOBEKTUBHO MCCIIEI0BaTh Bce 0OCTO-
SATENbCTBA, MOJJIeXalllue J0Ka3bIBaHNI0, 00€CTIEeYUTh YCTAHOBICHUE
00BbEKTUBHOU WMCTUHBI M pellieHWe 3aJay YroJIOBHOTO CYIOIpPOU3-
BoacTBa '™,

OO0s13aHHOCTh A0Ka3blBaHUS (KakK B IIMPOKOM, TaK U B y3KOM
CMBICIE), OE3yCIOBHO, BO3JIOKEHA 1 HAa MPOKYypopa. DTO CileayeT U3
a"Haym3a HopM YIIK P®, rme nmpoKypop Ha3BaH B 4uclie CYOBEKTOB,
MMEIOLIMX MPaBo cobuparh gokasatenbctBa (cr.86 YIIK), mpowns-
BOJIWTb MPOBEpKY aokazareibcTB (cT.87 YIIK) u ocylecTBasTh uX
OLICHKY B xoze cynornpouspoacTtsa (cr.88 YIIK P®D). Cnenyer kpu-
TUYECKM OTHECTUCH K BbICKa3biBaHUi0 M.A.YenbloBa O TOM, UYTO
OpeMeHu IoKa3biBaHUS (KakK MpolecCyalbHONM 005S3aHHOCTU CTO-
POH OKa3aTh BBIABUTAacMBIE MMU ITOJIOKEHHS) HE CYIIECTBYET B
HalleM YTOJIOBHOM Mpoliecce, U, CeloBaTebHO, HeJlb3sd paccMmar-
puBaTh KaK «OpeMs HOKa3bIBaHUs» OOSI3aHHOCTh IPOKYpopa IMpe-
CTaBJIATh OOBMHUTEJILHBIC JOKa3aTeabcTBa'®.

B cynebHOM pa3dupartesbcTBE MPOKYypOpa OJHO3HAYHO OTHOCST
K cyOBbeKTaM JIOKa3bIBaHMSI, KaK CTOPOHY, MMEIOIIYIO CBOM IIpolLieC-
cyanbHBIN MHTepec, cBoe TpeboBanue (B YIIK P® BBeneHo mmoHs-
THE CTOPOHBI B CYAOMPOU3BOJACTBE: MPOKYpPOpP, KaK rocyaapCTBEeH-
HBIIA OOBMHUTEJIb, OTHECEH K CTOpOHEe OOBMHEHU: II. 45, 47 c1.5).
Ha mpoxkypopa Boznaraercs Opemsi JOKa3bIBaHUS — OO0S3aHHOCTh
JI0Ka3aTh OOBUHEHME'%, DTO JJOTMUeCKU BhITEKAeT U3 (PYHKIIUU IIPO-
Kypopa KakK opraHa YrojJOBHOIO MpecjeloBaHUs U HE BbI3bIBaeT
COMHEHUMU.

He cronb 01HO3HAYHA OlieHKa POJIY MPOKYpopa B TOKa3bIBAHUU
Ha mIpeaBapuTesIbHOM ciaeacTBum. Tak, mo mHeHuto B.C.Ixxatuena,
MPOKYPODP, SBJSIOLIUICS B Cylle CYObeKTOM OKa3bIBaHMS, HA TIPE-
BapUTEJIbHOM CJIECTBUM OCYILECTBIISIET JIMIIb HAaA30p 3a 3aKOHHO-
CTBI0O M OOOCHOBAaHHOCTBIO NEMCTBUI M pelleHMil ciaemoBarens'?’.
TTo3BosnM cebe He COMIaCUTBLCS C aBTOPOM: O0SI3aHHOCTb JOKa3bl-
BaHMS JIEXKUT Ha MPOKYypope M B AAHHOK CTaauu Ipouecca. ITy
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MBbICJIb yAauHo nomuepkHya B.M.CaBuiikuii, 0003Ha4uB JOKa3biBa-
HHUE, OCYIIECTBIIEMOE MPOKYPOPOM B CyAeOHOM pa30MpaTe/IbCTBE,
Kak JIOTMYECKOEe TPOIAODKEHUE eT0 AeSITeIBHOCTU 110 JOKA3bIBAHUIO
Ha TIpenBapuTebHOM cienacTBun'®. [Ipu3Hanme CyOBEKTOM IOKa-
3BIBAHUSI TIPOKYpPOpPa BEITEKAET ¢ HEOOXOMMMOCTBIO M3 €r0 YTOJIOB-
HO-TIpOIeCCYAJTbHOM (DYHKIIMM YTOJIOBHOTO IIPECIICIOBAHUSA, B CO-
OTBETCTBMM C KOTOPOW Ha HEro BO3JIOXKEHa 00sI3aHHOCTb Obecrie-
YUTh CBOEH AESITEIBHOCTHIO PACKPBITHE TIPECTYIUICHUS W M300J1-
YeHUe BUHOBHOTO JIMIIA.

KonkpeTHBIe 3agauM OTHOENBHBIX 3TAIlOB CYIOIPOM3BOACTBA
W YCIIOBUsI, B KOTOPBIX TPOTEKAET MpOLIecCyaabHasl IesTeTbHOCTD,
OTIpeNeNsieT PSIi OCOOCHHOCTE! MOKAa3bIBaHUS Ha pa3IMYHBIX CTa-
IVSIX TIpoIiecca. B COOTBETCTBUU C 3TUM OMPEHCIISTIOTCS M KOHKPET-
HbIe (POPMBI YYACTHsI TIPOKYpOpa B JOKA3BIBAHUU.

Elle 1opeBOMIOIIMOHHBIMHI MPOLIECCYATUCTAMU BEPHO OBIIO OT-
MEUEeHO 3HaueHWEe TPEeABAPUTEIBHOTO CIEACTBUS IJII CyaeOHOTO
pa3bupaTenbCcTBa, B3aMMOCBSI3h 3TUX IBYX crammii. Kak cripaBemim-
BO 3ameTua A.KBaueBcKuii, «cyneOHOe CleCTBUE 3aTPYIHSIOCH Obl
B CBOEM XOjIe, eCIi OBl TpeIBapUTEIbHOE CIIEACTBUE He BhIpaboTa-
JIO eMy BO3MOXHOCTH BHUAETHh B JAHHOM COOBITUU €TI0 YTOJOBHBIN
XapakTep CO BCEMU €r0 HECOMHEHHBLIMU ITpU3HaKamMu»'?.

INomuepkuBas 3HaYeHWE TPEABAPUTEIIEHOTO CIIEACTBUS U pas-
pewenus aeia B cyae, M.C.CTporoBud oTMeuas, 4YTo OHO OCYILIECTB-
JITeTCS 10 cyna u i cyna. IlpemBapuTebHOe CIIEACTBUE 3aKITI0YaeT
B ce0s1 psin JeWCTBUM, MOCPEACTBOM KOTOPBIX M3bICKUBAIOTCS J0Ka-
3aTeIbCTBA MPECTYIUICHNSI, BAHOBHOCTH WJIM HEBMHOBHOCTH OIIpE-
JEJIEHHOTO JINIIA, CTIOCOOBI €r0 OOBMHEHMS M 3allUTHI B CYIE.

B Teopuu MHOrMMM y4yeHbIMU OOpallajioch BHUMaHWE Ha OCO-
OCHHOCTHM JOKAa3bIBaHWSI Ha PA3IMYHBIX CTAausAX IIpoliecca, IOMI-
YepKUBAIACh MHOTOCTYIIEHYATOCTh, IIUKJIMYHOCTb MOKAa3bIBAaHUS.
Tak, }0.B.KopeHeBckuii TpeAcTaBisil JOKa3blBaHWE KakK psiji MOC-
JIEIOBATEIPHO CMEHSIIOIINXCS B 3aBUCHUMOCTH OT IIPOIECCYaTbHOMN
CTaIMM 3TAloOB, OTMeYasd MpPW STOM HaJIMYMEe Ha KaXIoN CcTaguu
cnennpUIecKNX METOHOB, BO3MOXHOCTE M YCJIIOBUI HCCIIEIOBA-
HUS U ouleHKM nokaszatenbcTB!'?, I'H.Konbas Takke ykasan Ha To,
YTO JOKa3bIBaHME Ha TIPEIBAPUTEIHLHOM CIICACTBUM U B CyIcOHOM
pa3dupaTeNIbCTBE — CAMOCTOSITCJIbHBIE M HE3aBUCHUMbIE LIMKIIBI''!.
I mccaemoBaHUs BOIpOca O CIlelMdUKe DOKAa3bIBAaHUS Ha OT-
IEeNBHBIX CTaaUsX IIporecca HeoOXOAMMO y4ecTh OCOOYIO ITO3HaBa-
TEJIBHYIO 3amady, TPeOYIOIIYIO pellieHs] Ha TaHHOM 3Talle, CIeI-
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(prueckuit mpeaMeT MCCIeOOBaHMs, IpOIECCYyalbHBIE YCIOBUS,
B KOTOPBIX OCYIIECTBIISICTCS TTO3HABATeIbHAs HEATEIBHOCTD, U CO-
OTBETCTBYIOIIME MM CIIOCOOBI YCTAHOBJICHUS WCTUHBI. BTa MHOTIO-
(hakTOpHasT 0OCTAaHOBKA, CKJIAALIBAIOIIASICS HAa OCHOBE TpeOOBaHMIA
YTOJIOBHO-TIPOIIECCYATbHOTO 3aKOHA M M3MEHSIOIIASACS TI0 Mepe TIe-
pexoma yrojoBHOTO nejla M3 OMHOIM CTamguud B JIPYTYIO, COCTaBJISIET
0Co0YI0 MpOolLIeCCYaIbHYI0 KaTeroprio, 0003HAaYaeMyl0 B TEOPUM KakK
MO3HaBaTeIbHaAsA CUTyalus''2,

Ecam oneHMBATh CTamuIo MPEABAPUTEILHOTO CICACTBUS C TOUKHU
3peHMs 3aJa4y JOKa3bIBaHUS M OCOOCHHOCTEI ITO3HABAaTEJIHbHOM CH-
TyalluM, COCTOSIIEl B TOM, YTO IO3HAHWE YAaCTO HAYMHAETCS
C «HyJIsI», TO MOXHO CKa3aTh, YTO OCHOBHOE €¢ 3HAYCHHE COCTOMT
B HEOOXOIMMOCTH TIOATBEPIAUTDL (PaKT COBEPIICHUS TPECTYIUICHUS,
PacKpHITh €ro, BCECTOPOHHE, TOJHO U OOBEKTUBHO HCCIIEIOBATH
00CTOSITEILCTBA JieSla, TO €CTb B OOHApyXXeHMH, IpOoliecCyaJTbHOM
3aKpeIUICHUH J0Ka3aTeJbCTB, HA OCHOBE KOTOPHIX BBISIBIISTIOTCS 00-
CTOSITEJTBCTBA COBEPIICHUS TPECTYIUICHUsI, (POPMYIUPYIOTCS BBIBO-
OBl ¥ TIPUHUMAIOTCS pellieHUs TI0 ey, U, B KOHEYHOM UTOre, obec-
MeYNBAIOTCS BCE YCIOBMS [UISI OKOHYATEIBLHOTO paspelleHus Aelia.

OueBUIHO, YTO O€3 YCTAHOBIIEHMS C JOCTOBEPHOCTBIO BCEX YKa-
3aHHBIX B 3aKOHE OOCTOSITENILCTB, MOMIEXKAIINX TOKAa3bIBAHMIO,
HeJb3sl OyleT MPaBWJIBHO pa3pellldTh IO U BHIHECTH OOOCHOBAH-
HBII W 3aKOHHBIN mpuroBop. Jleso He MOXeET OBITh HaIIpaBJICHO
B CYI, €CIIK TIPeIBApUTEIIFHBIM CJICACTBHEM HE BEISICHEHO XOTS OBI
OIHO U3 TaKMX oO0cTosiTeNbCTB. IlpenBapuTesibHOE paccieioBaHUeE
TIOJIKHO CTPEMHTBCS K TaKOM 3Ke IMOJTHOTE M BCECTOPOHHOCTH, KakK
" cynebHoe pa3ouparenbcTBo'3. Bee mokaszaTenbcTBa TOKHBI OBITH
coOpaHbI Ha IIpeaBapUTEIbHOM CIIEICTBUM, 0€3 3TOro cyneOHoe pas-
OMpaTeIbCTBO HE OYIEeT MMETh IMPOYHOI OIOPHI.

CrnenyeT mogYepKHYTh U OCOOEHHOCTU YCJIOBUII M METOIOB HO-
Ka3aTeJIbCTBEHHON NEeATEeIbHOCTH Ha STON CTaauu IIpoliecca.

Heo6xonmMocTh yCTaHOBUTH BECh KOMILJIEKC OOCTOSITENILCTB,
00pa3yIolx MpeaMeT JOKa3bIBaHMS, OCIIOXHSIETCS Ha 3TOil cTa-
IV HETOCTATKOM M HEOIPeleIeHHOCThI0 MHMOPMAILIMKU, KOTOPOi
pacrnionaraet cienoBarefib. DTy MbIC]Ib yaauHO Bbipasua A.M.Jla-
pYH, yKa3aB, YTO TpEABAPUTEILHOE CICACTBUE HEPEIKO HAaYMHACT-
cs, Korma (GakT COBEpIICHUS MPECTYIUICHUsI, TIIaBHBIN (haKT JTOKa-
3BIBAHUSI, COCTABIISIET COOOI JIMIIIL COAepKaHMe BEPCUM, a OodepTa-
HUS 3TOTO (pakTa He BIIOTHE sIcHBI!'*, [Ipy 3TOM HepenKko BO3HUKA-
€T HEeOOXOIMMOCTh TPOBEPATH OMHOBPEMEHHO HECKOJBKO pas3idy-
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HBIX Bepcuii. EcTecTBeHHO, UTO TIpecTaBIeHUS CIIeIoBaTelIs O TJIaB-
HOM (hakTe HOKa3bIBaHUS MOTYT MeHSThbcA. CiemyeT y4ecTb M TOT
(bakT, 4TO 3aKOH YETKO yCTAHABJIMBAET CPOK MPOM3BOJCTBA MpeaBa-
PUTENBHOTO pacciieIOBaHUsI.

Ha manHOM 3Tame maeT mpoliecc aKTUBHOTO TTOMCKa M coOmpa-
HUS JOKAa3aTeIbCTB, UX IMPOBEPKU M OIEHKN. MOIYT OBITh MCIIOJb-
30BaHbl BCEe CMOCOOBI COOMpaHMsl IOKa3aTeabCTB. OOHapyXeHue
JI0Ka3aTeJbCTB CBSI3aHO C TAKMMM YCIOBUSIMU U NEUCTBUSIMU, KOTO-
pble B OOCTaHOBKE CyAeOHOro 3acelaHusi BeCbMa 3aTpPYAHUTEIbHbI
WIN JaXe HeoCYIIeCTBUMBI. HeKoTophle clleICcTBEeHHBIE M WHBIC
npoueccyaibHble NEACTBUS MO COOMPAHUIO JOKA3aTeNbCTB MPOU3-
BOZSITCSI TOJBKO WIM NMPEUMYILECTBEHHO B 3TOM CTaauM: HalpuMep,
OCMOTpP MeCTa TPOMCIIECTBHS, OIIO3HAHKE, 3aIepKaHue JIIA B Ka-
YeCTBe MOI03PeBAEMOr0, MMPOBepKa IMOKa3aHU Ha MECTe, CIIECTBEH-
HBII 9KCIIEPUMEHT, OObICK, BbhleMKa'>. Haubosee 1mmpoko mpume-
HSIIOTCS HAyYHO-TEXHUYECKUEe CPEACTBA AJIs1 OOHApYKEHMS, 3aKper-
JIEHHS ¥ TIPOBEPKU TOKA3aTEICTB 1 MX UCTOYHHUKOB. C y4EeTOM TOTO,
YTO CyH YCTyHaeT MpeaBapUTebHOMY CJICICTBUIO B OIEPATHMBHOC-
TH, B BO3MOXHOCTH OOHApyXeHUs W MPUBJICYEHUS] HOBBIX JOKa3a-
TENbCTB (K TOMY K€ HEOMHO3HAYHO pellaeTcsl M BOMPOC O IMpaBo-
MEPHOCTH BOCIIOJIHEHHUS MPOOeoB J0Ka3bIBaHUS CYIOM), OCOOEH-
HO BaXXHO KauyeCTBEHHOE BHITIOJIHEHWE 3TOM 3amayM OpraHOM pac-
cJieIoBaHus.

Cyn ¥MeeT HECOMHEHHbIE NTPEMMYILECTBA 110 CPABHEHUIO CO Clie-
JoBaTesieM TIpeXIe BCEero B OIEHKE M0KAa3aTeJbCTB, TaK KaK YCJIO-
BUsSI, B KOTOPBIX paboTaeT cya (COCTSA3aTelbHOCTb, TJIACHOCTh, YCT-
HOCTb, HEMOCPENCTBEHHOCTb, OJHOBPEMEHHOE YJacTUEe BCEX 3aMH-
TEPEeCOBAHHbBIX B MCXOAE Jeja JIUI[ MO3BOJSIIOT KPUTHMYECKM pac-
CMOTpPETh BCE J0Ka3aTeJIbCTBA M UX MCTOUYHUKHU), Oosiee Giaronpu-
SITHBI JIJTST BBICOKOKAYECTBEHHOM MTPOBEPKM M BCECTOPOHHEH OIleH-
KU JT0KA3aTeJIbCTB, «YBEJIMYMBAIOT ITOCTOBEPHOCTh J0KA3aTeJIbCTB,
YBEPEHHOCTh B MX JIOOpPOKAaYeCTBEHHOCTH»!'®, BBIBONIBI, chelaHHBIC
10 YTOJIOBHOMY JIeJTy CJIeNoBaTejleM W MPOKYpPOPOM, He 00si3aTellb-
HBI IJIST CyIa, OMHAKO OHM OIPEIESIISIOT Ty MCXOMHYIO TO3UIINIO, C
KOTOpOIi HayMHaeTcsl cyneOHOoe MCCieloBaHue, W JOJIKHBI OTpa-
KaTb UCTUHY'!.

Ha mpenBapuTelbHOM CIEICTBUM CYOBEKTAMM ITOKa3BIBAHUS
BBICTYITIAIOT CJIeAOBaTeb M MPOKYpOp. 3aKOHOMEPHO BO3HHUKAET
BOIIPOC: KAKOBO COOTHOILIEHUE WX NESATEIbHOCTU?

Hano npusHath, 4TO OCHOBHas padoTa II0 COOMpaHUIO, 3aKpern-
JIEHWIO TOKAa3aTeJIbCTB, MX TIPOBEPKE, PACCMOTPEHUIO BCEX BEPCHit
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1 OOCTOSITENIBCTB COBEPIICHMS TPECTYIICHNS, YCTAHOBIIEHUIO BCEX
00OCTOSITETBCTB, TIOIEKAIINX JOKA3BIBAHUIO TT0 €Y, JIOKUTCSI MMEH-
HO Ha cliefoBaTelis, SIBJISIETCSI ero 00sI3aHHOCTbIO B CUITy TpeboBa-
Hus 3akoHa. M1.M.JIy3ruH mo 3TOoMy MOBOAY 3aMETWJI, YTO B MpPO-
mmecce CJIEACTBMS JOKA3bIBaHME B ITOJIHOM OOBEME OCYIIECTBIISIETCS
TOJBKO cliegoBaTeneMm!!®, He ymangs ponu ciemoBaTesisi, OTMETUM,
TeM He MEHee, YTO OH IPEeXe BCero JOKEH BBIICHUTH BCE OOCTO-
SATENbCTBA MpoUcHIenliero coobiTusi. Ecin Ha oCHOBe uccenoBa-
HUS JOKa3aTeJIbCTB Y CJIe0BaTeNs CIOXUIOCh BHYTPeHHee yoexkie-
HHE B BUHOBHOCTH JIMIIA, OH (DOPMYJIMPYET CBOIl OOBUHUTEIILHBIN
BBIBOJ B TIOCTAHOBJICHNH O MPHUBJICYCHUH B KAUECTBE OOBUHIEMOTO.
CrenoBaresib XK€ COCTaBJISIET OOBUHUTEIbLHOE 3aKII0YEHUE, IIIe CU-
CTEMaTU3UPYeT BeChb COOPAHHbBIM UM JIOKA3aTebCTBEHHbBIM MaTepu-
ai, popMyIMpyeT 1 000CHOBBIBAET OKOHYATETHbHBIC BEIBOIHI 10 JIEITY.

OnHako, HECMOTpPSI Ha 3TO, IIPOKYpOp, O0Jagamlluili IpaBoOM
coOMpaHmsI, TIPOBEPKM M OLIEHKM JOKA3aTeJIbCTB, TAaKXKe IpeacTacT
KaK aKTUBHBIA ydyacTHUK mpouecca. Tak, P.JI.PaxyHoB 3ameTwui,
YTO BCS AESITEIIBHOCTD TPOKYpOpa CBSI3aHA C JOKAa3bIBAHUEM M BBHI-
JIEJICHE TOKA3bIBAHUSI M3 BCEW APYrOM TPOILECCYATbHOU NESATENb-
HOCTU He mocturaeT uenau'’®. CreayeT HMpu3HATh, YTO 3Ta CTOPOHA
IEeSITeIBHOCTH TIPOKYpOpa 0Ka3ajaach HEMOCTATOYHO MCCIISTOBAHHOM.
ITpu3HaBast IPOKypopa CYObEeKTOM TOKa3bIBAHUSI, aBTOPHI TOTYEP-
KABaJIM CIIeIM(PUKY €T0 y4acTHUsl B 3TON HeATEIbHOCTU: OOsI3aH-
HOCTb O0OECIIeYUTh BCECTOPOHHOCTh, IMOJHOTY M OOBEKTUBHOCTH
MPOU3BOJCTBA CJIEACTBUSI O0YCIOBIMBAJach 3a1aueid Haa3opa 3a 3a-
KOHHOCTBIO, COOTBETCTBEHHO JESITeTbHOCTh IIPOKYpOpa CBOAMIACH
K HaI3opy 3a coOJII0IeHMEM OpraHaMu paccieloBaHus Bcex Tpebo-
BaHWI 3aKOHA, PerIAMEHTUPYIOIIMX HoKa3biBaHme. [lpu xapakre-
PUCTHKE IeSTEIPHOCTH TIPOKYypOpa paccMaTpUBAICh UMEHHO (op-
MBI Hamzopa'?.

Ho npokypop He MpocTo HcCleayeT Bce OOCTOSITEeNbCTBA Jea,
€ro AesITeJIbHOCTh OOYCJIOBJIEHA 0CO0O0I MpPOLEeCCYaJbHOM LIEJIbI0 —
000CHOBaHWEM OOBMHEHHUS (KOTOpO€ 3aTeM OH OyaeT MOoAaepXKu-
BaTh Ieped cyaoM). UMeHHO MpoKypop, B KOHEUHOM MTOre, OTBe-
YaeT 3a CIpaBeJIMBOCTb, 000CHOBAHHOCTb OOBUHEHUSI — BEIb UMEH-
HO OH TIepemacT Aesio Ha peleHrue cyma. M mocKonbpKy «0OBHMHEHHE
BO YTO OBl TO HU CTaJIO SIBJISLIOCH Obl AEHCTBMEM HE TOJbKO Oec-
LIEJTbHBIM, HO Y HPABCTBEHHO HEIOCTOWMHBIM» 2!, TIpoKypop 00si3aH
ele B TpoIlecce pacciaeqoBaHUS TPUHSITh MEPBl K YCTaHOBJICHHUIO
W THIATEILHONM TIPOBEpKE BCEro, M300IMYAIONIeT0 OOBHHSIEMOTO,
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W K y4eTy BCEro, TOBOPSILEro B €ro Imoyib3y. be3 3Toro mpokypop
HE CMOXKET CAeJIaTh MPABMWIBHBIN BHIBOJ O BHHOBHOCTH JIMIIA, TIPH-
BJICYEHHOTO B KaueCTBe OOBMHSIEMOTIO IO KOHKPETHOMY Y.

Ponb mpokypopa B MOKa3pIBAHWM Ha IIPEIBApPUTEIIEHOM CJIICI-
CTBUU MMEET OIIPEAeICHHYIO crielin(uKy, OOyCIOBICHHYIO Haa30p-
HBIM XapaKTEePOM €Tro MOJTHOMOYMiA. B 3aBUCHMMOCTH OT CIieIU(UKA
Y3JIOBBIX MOMEHTOB PacCICHOBAHUS M COOTBETCTBYIOIIMX WM IIO-
3HABaTEJbHBIX 3a7ad pa3anvacTcs Coaep:kKaHWe TOKa3aTeIbCTBEH-
HOM NeATeIbHOCTU MPOKYypopa.

IIpexme Bcero, ciaemyeT OTMETUTh HEOOXOMWMOCTDH IPAaBMIIBHOMN
ITOCTAaHOBKY ITPOKYPOPCKOTO Ham3opa B CTamUM BO3OYKIECHUS YIro-
JIOBHOTO JeJia, TIOCKOJIBKY OT CBOEBPEMEHHOCTH BO30OYXKIECHMS yro-
JIOBHOTO JIeJIa BO MHOTOM 3aBHCUT BO3MOXHOCTb YCTAaHOBHUTH BCE
00CTOSITENIbCTBA TIpouciieaiero coobitus. ITpoKypop 10JKeH CBO-
€BpEeMEHHO M3yJaTb MaTepHUajbl, TOKYMEHTHI U WHBIC CBEICHMUS
0 COBEPIIEHHBIX TIPECTYIICHUSIX, KOHTPOJIMPOBATh 3aKOHHOCTh BO3-
Oy:kaeHus [ejla U OTKa3a B BO30YKIEHUM YrojloBHOro aeia. M3yuye-
HUE MPAKTUKU I10Ka3aJio, YTO U3 12 ciiyyaeB OTMEHBI IIPOKYPOPOM
HE3aKOHHBIX IOCTAHOBJICHUM CliemoBaTe/Isi 00 OTKa3e B BO30YyXKIe-
HUU YTOJIOBHOTO Jesa 1o 10 yrojloBHBIM JejaM Cyll BbIHEC OOBUHU-
TeJIbHBIN TIpUTOBOpP. B cilyyasx, Korma O4eBHMIHO HaIW4YME ITOBOIA
W OCHOBaHMSI BO30OYXIEHHSI YTOJIOBHOTO Jejia, IIPOKYpPOp IOJDKEH
HEeMeIJICHHO BO30YauTh yrosoBHoe aej10 (11,5% u3ydeHHBbIX 1e1 BO3-
OyxaeHbI MPoKypopom). C 3TOH TOYKM 3peHUST OOOCHOBAHHO 3aK-
permenre B YIIK P® mo10keHMsI, 9TO YTOJIOBHOE IeJI0 BO30OyKma-
eTCs TOJbKO ¢ commacus Impokypopa (cr.146). IlpemycMOTpeHHBbII
YIIK P® nByxaTamHblil TOPSIOK BO30YXKIECHHUS YTOJIOBHOTO JIeia,
IIpA KOTOPOM JIEJI0 BO30YKIAETCS OpraHOM PaccieOBaHUSI, a TIPO-
Kypop, TIOJIy4MB ITOCTAHOBJICHNE, HE3aMEUINTEILHO JAeT COTJIAcHe
Ha BO30YXXIEHUE YroJIOBHOTO jeJia MO0 OTKa3blBaeT B jJauye Coria-
cvs Ha BO30YXXICHWE Nejla, TMPW3BaH KOHTPOJIMPOBATh 3aKOHHOCTH
BO30YKIEHUST YTOJIOBHBIX IEII.

Crenyer 0co00 OCTAaHOBHUTHCS Ha MEATETLHOCTH MPOKYypopa, Ha-
MpaBJIcCHHOM Ha obecrieueHre BCECTOPOHHOCTH M TIOJTHOTBI Ha TIep-
BOHAYaJIbHOM 3Talle pacciieAOBaHMS. AHAIN3 BBISIBICHHBIX CIIEI-
CTBEHHBIX OILIMOOK TOKa3ayu, 4ro B 26,3% ciiydyaeB OHM KacajucCh
cbopa moKazaTeNbCTB. B 3TOM CBA3M CTAHOBUTCS OYEBHIHBIM 3HA-
YeHHUEe MPOKYPOPCKOTO HAA30pa 3a MPOLIECCOM COOMPaHUST NTOKA3a-
TEJbCTB, BHIIBMIKEHHWEM BepCUil M OpraHM3aldeil MX IpPOBEPKH,
IUTAHMPOBAHWEM pacClieIOBaHNSI.
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ITpokypop AOJKEH OCYIIECTBAATh HAA30p 3a CBOEBPEMEHHOC-
ThIO U KBJIM(UUMPOBAHHBIM MPOU3BOICTBOM HEOTJOXHBIX CJIEI-
CTBEHHBIX OEUCTBUI, BBISICHSITH, MCIIOJb30BaHbI JIU CJICHOBATEIEM
BCE BO3MOXHOCTHU [IJIs1 OOHAPYKEHUS U 3aKPETJICHUS J0KAa3aTeIbCTB.
ITpokypop moKeH MpoBEpPUTh, BCE JIM BEPCUU O XapaKTepe pacclie-
JyeMOro NesHUSI W JIMllaXx, ero COBEPILUMBIIMX, BbIABUHYTHI. Kak
MoKa3bIBaeT MpaKTUKa, BbIABMXKEHHUE HE BCEX OOBbEKTHBHO BO3MOX-
HBIX BepcUil — HauOoJiee pacnpocTpaHeHHasl OlIMOKa Ha JaHHOM
srane paccienoBaHust (30% ot umcia OLMOOK, JOMYIIEHHBIX IPU
coOMpaHuN 10Ka3aTeJIbCTB).

PemieHue 3TUX 3aga4y JOCTUTAETCSl MCIOJIb30BAaHUEM IPOKYpPO-
POM Takux (GopM NeSITeIbHOCTU, KaK y4acTUe B ITPOM3BOACTBE HEO-
TJOXHBIX CJEICTBEHHBIX IEUCTBUIA; O3HAKOMJIEHHWE C MTPOTOKOJIaMU
COOTBETCTBYIOIIMX CJICACTBEHHBIX NECHCTBUMA.

JIviibs 1o pesynbrataMm 3TON AEesITEJIbHOCTM BO3MOXHO obecrie-
YeHUe JOJDKHOIO HampaBJieHMsl paccienoBaHus. [Ipyu 3ToM mpoky-
POPOM UCMOJIBb3YIOTCS CJIEAYIOIIME TTOJTHOMOYMS: MOpyYeHUe opra-
HaM J03HaHMSI MPOU3BOJCTBA CJEACTBEHHBIX NEUCTBUIA, daya yKa-
3aHUIA OpraHaMm JI03HaHUS O TMPOBEAEHUU OIEPaTUBHO-PO3bICKHBIX
MEPONPUSITUIA.

B sTo0ii cBs13u He sicHO, TTouemy B YIIK P®D He coxpaHeHO mpa-
BO TIPOKypopa TpeboBaThb OT OPraHOB O3HAaHUS U TpelBapUTENIb-
HOTO CJIEACTBUS JUIsl TPOBEPKM YTOJIOBHOIO Jiejia JOKYMEHTbI, MaTe-
puaibl U WMHBbIE CBEACHUSI O COBEPIUCHHBIX MPECTYIJIEHUSX, XOJe
JIO3HAHUS, TMPEeABapUTEIbHOIO CIEACTBUS U YCTAHOBJEHUS JIUII,
COBEPILIUBIIUX MPECTYIUIEHUSI, KOTOPOE ObLIO MPEeaycCMOTPEHO
n.1 4.1 cr.211 YIIK PC®CP. Bugumo, 3akoHOmaTe b UM B BUY,
YTO OpraHbl pacciieqoBaHUsl OyayT MPEACTaBIsATb MPOKYPOPY WH-
(opmanmio o gene Torma, Koraa MpMHUMAaeMble MU pelleHUs T10-
TpeOyIOT corjiacoBaHus ¢ Mpokypopom. IlpenacrapisieTcs, 4To Takoe
orpaHnyeHue (HopM AEsITEbHOCTU M MOJIHOMOYM TPOKypopa 3Ha-
YUTEJIbHO CHUXaeT 3(P(PeKTUBHOCTb €ro NesTeJbHOCTH Ha CTOJb
BaXXHOM 3Tare pacciieoBaHMSI.

Ocoboe 3HayeHMe TMpUOOpeTaeT HaA30p IMPOKypopa 3a GhopMU-
pOBaHMEM, TIpeAbsBJIEHUEM U JOKa3blBaHWEM OOBMHEHUs, CO3[a-
HUEM MPOLIeCCYaTbHbIX YCIOBUM JUISl YCIIELIHOIO BEACHUS pacciie-
JIOBaHMSI.

ITpokypop A0/KEH BBISICHUTDH, MPaBUJIbHO JIU OMpeesieHa 3a1a-
ya JOKa3bIBaHUS 1O AEJy; BBIMOJHSET JIU CeloBaTe/ib 003aHHOCTD
TILATEJIbHO, BCECTOPOHHE U OOBEKTUBHO MPOBEPSITH COOpaHHbIE MO
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Jle]ly JoKa3zaTeJlbcTBa (OCOOEHHO MOBOALI OOBUHSIEMOIO); BCE JIM
00CTOSITEILCTBA MPUHATH BO BHUMAaHME IIPH PEIIEHWU BOIIPOCa
O TIPUBJICUCHNU JINIIA K YTOJJOBHOM OTBETCTBEHHOCTH. AHAIIU3 CJICI-
CTBEHHBIX OILIMOOK ITOKAa3aJl, 4TO U3 HUX 49% cOoCTaBWIN OLINOKH,
BO3HUKIIME TIPU TIPOBEPKE ITOKA3aTEeNIbCTB. B OCHOBHOM HEITPOBE-
JIeHWe HeOOXOMMMBIX CJICICTBEHHBIX NEHCTBUI IS MIPOBEPKH JOKA-
3aresibeTB (56%) 1 HeycTpaHeHUe ITPOTUBOPEUMIA MEKIY MMEIOLIM -
Mucst nokasarenbcrBamu (20%).

3nech ciemyer 0co0O0 OCTAHOBUTHCS Ha U3YUYEHUU MPOKYpPOPOM
MaTepHaioB YTOJIOBHBIX O

CornacHo ct1.211 YIIK, npokypop umein npaBo (He 00513aHHOCTb)
TpeOOBaTh TS TIPOBEPKU YTOJIOBHBIC [IejIa, MaTepHalbl 1 MHBIE CBe-
IEeHWST O XOIe MO3HAHWS, IpeaBapuTeNIbHOro cienctBus. Ilpukas
I'enepanpHoro mpokypopa P® ot 18 mrona 1997 r. morpeboBan ot
MIPOKYPOPOB B LIEJISIX TIPEIYIPEKIEeHNS TIPUHATAS HE3aKOHHBIX pe-
LIeHWH B 00s13aTEILHOM TIOPSIIKE TIPOBEPSITh B XOAE PacclieIOBAHUS
Bce yrosoBHble nena (1.1.16). HeiictByiomnm YIIK PO, kak yxe
OTMEYaoCch, HE TMPEIYCMOTPEHO IIPaBO IPOKypopa TpeOOBaTh I
MPOBEPKU YTOJOBHEIE Hejla M MaTepuasbl pacclienoBaHmsI. B pe-
3yJIbTaTe, BOBpPEMs HE BHUKHYB B CYTh JiejIa, TIPOKYPOP MOXET OKa-
3aThCS B CHTYyallM, KOTAA MCIIPABUTh OIIMOKY YPEe3BBIYAITHO TPYI-
HO, a TOpoi — HEBO3MOXHO. M3yyeHre MpaKTUKK IT0KA3ajIo, YTO
MIPOKYPOPHI ¥ paHee He CIUIIKOM aKTUBHO MCIIOIB30BaIM 3TO MOJI-
Homoume. Ecim ¢ menamu, HaXOOSIIMMUCS B TIPOM3BOACTBE CJIEIO-
BaTeseil MpOKypaTypsl, TIPOKYpOp 3HAKOMIJICS OTHOCUTEIHHO Yac-
TO, TO YTOJIOBHEIE Jiejia y CJIemoBaTeNieli OpraHOB BHYTPEHHUX e
MIPOKYpPOp TpeOOBaJI IJIT TIPOBEPKU TOJBKO IPH HEOOXOTUMOCTH
MIPOBEPUTH XajJ00y Ha HEOOBEKTUBHOCTH CJIEHOBATENSI WIM B CIIy-
yae ocoboil cioxXHOCTU aejia. Ho BO3MOXHOCTb O3HAKOMUTBHCS
C YTOJIOBHBIM [IIeJIOM B XOZI€ pacclieIOBaHUS JaBajia IIPOKYPOPY BO3-
MOXHOCTb CBOEBPEMEHHO IIPUHSTH MEpBI UIST OOCCITEUCHMS BCE-
CTOPOHHETO, TIOJTHOTO M 0OBEKTUBHOTO MUCCIIEAOBAHMS OOCTOSITETHCTB
nena.

HemanoBaxkHoe 3Ha4YeHHWE IJIST YCIICITHOTO paccieaoBaHUs MMe-
€T TaKoe TTOJITHOMOYME MPOKYpopa, KaK OTMeHa HEe3aKOHHBIX U HEO-
OOCHOBAaHHBIX MOCTAHOBJICHUI HIKECTOSIIEro IPOKypopa, CJIed0-
Batenst, mo3HapaTend (11.10 4.2 cr.37 YIIK P®), B yacTHOCTU MO-
CTAaHOBJICHUI O TIPMOCTAHOBIIEHUHM YTOJIOBHOTO nena. B psme ciy-
yaeB BBISIBIICHO ITIPEXIEBPEMEHHOE IPUOCTAHOBICHUE TPOM3BOI-
CTBa TPM HEIIOJHOTe M OTHOCTOPOHHOCTH pAaCCeMOBaHMSI, KOTma
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1o Aesly He OBUIM BBHITIOJIHEHBI HEOOXOMWMBIC CIIENCTBEHHBIC ICii-
CTBUSI 1 PO3BICKHBIE MEPOIIPUATHS, HE MpoBepeHbl Bee Bepeuu (7,5%
OT OOILEro yrcia Aeil, Mo KOTOPhIM Oblja AOMylIeHa CJIeACTBEHHAast
ommoOka). IlocaeacTBreM MOmOOHOTO PelIeHUs SIBISIETCS HE TOJIBKO
3aTATUBAHME PAacCIeIOBAHMS, HO M OTIACHOCTD YTPaThl OKA3aTeIbCTB.
CBoeBpeMeHHass OTMEeHa MPOKYPOPOM HE3aKOHHBIX ITOCTAHOBJICHUIA
O TIPMOCTAHOBJICHUH ITPOM3BOICTBA IO JEy CITOCOOCTBOBAjA BHISIC-
HEHMIO BCEX OOCTOSATENICTB COBEPIIEHHOTO npectyruieHus (rmo 89%
YKa3aHHBIX JIeJ Cyl BbIHEC OOBUHUTENIbHBIN MPUTOBOD).

Heo0xonuMmbIM yCIoBrEM JIsl BCECTOPOHHETO, ITOJTHOTO M 00bEK-
THUBHOTO pacciIeIoBaHMS, CPEICTBOM YCTpPaHEHMS HapyIIeHWN 3a-
KOHHOCTU U CJICICTBEHHBIX OIIMOOK SIBISIETCSI OTCTPaHEHME CIIEIO-
BaTesIsI, OOIYCTHBIIETO HapyIIeHUs 3aKOHA, OT pacClieqOBaHMUS
U Tiepenayva mena npyromy ciemopareno (1.7, 8 4.2 ¢r.37 YIIK P®).

Oco00 cieayeT BbIASIUTb HAA30p MPOKypopa 3a MPaBUIbHOCTbIO
MPOLIeCCYaTbHBIX PEIIeHWIT Ha 3aBepllalolleM >Talle paccieaoBa-
Hus. [Ipokypop, Ipu 03HAKOMJIEHUHM C IEJIOM, MOCTYIMHBIIUM
C OOBMHUTEJIPHBIM 3aKITIOUEHHEM, TIPH M3YYEHWH IPEeKpaIleHHOTO
YTOJIOBHOTO [IeJIa JTOJDKEH PEIMTh BOIPOC, OOOCHOBAHBI JIM BBIBO-
OBl ciienoBaTessT (PaKTUISCKUMU JTAHHBIMU, UMEIOIIMMUCS B IeTie.

M3yueHne mpakKTUKHN TTOKA3bIBAET, YTO MPOIIECCYATBHBIM TOCTIE -
CTBHEM OINMMOOK, COCTOSIIMX B OTHOCTOPOHHOCTUM M HEITOJHOTE
pacciemoBaHus, TIPEXIE BCETO SIBISETCS HEOOOCHOBAHHOE U TTPEXK-
JIEBpEMEHHOE TIpeKpallleHUe YyroJOBHbIX fed. Tak, u3 23 He3aKOHHO
MpeKpaIIeHHbIX CJIeAOBATeIIMA Aesl (B OCHOBHOM 3a OTCYTCTBHEM
COOBITUSI M COCTaBa IPECTYIUICHUsI) OoJblias 4acth (65%) Gbuia
MpeKpaiieHa Mpyu HeNCCICAOBAHHOCTH WIM HEMOKA3aHHOCTU CYIIe-
CTBEHHBIX OOCTOSITENbCTB Aena. Ilocie OTMEHBI MTOCTAHOBJICHMIA
cleaoBaTesisl MPOKYPOPOM IIpOOEIbl paccienoBaHus ObLIM BOCIIOJN-
HEHBI, Jejla HalpaBJIeHBI B CYl, KOTOPBI BBIHEC TT0 HUM OOBMHU-
TeJIbHBIC TIPUTOBOPLI.

IIpoBeneHHOe MccemoBaHME yOeXKIaeT, YTO IpaBUJIbHAS ITOCTa-
HOBKa MPOKYPOPCKOT0 HAI30pa 32 paccacJIOBAHUEM MPECTYIUICHU,
TIIATEJIBHAS TIPOBEPKa IMPOKYPOPOM TOKA3aTeIbCTBEHHOTO MaTepH-
ajia CIOCOOCTBYET BCECTOPOHHOCTH M TIOJHOTE IIPeIBapUTEIHHOTO
CJICIICTBHSI.

CBou OCOOEHHOCTM MMEIOT Ha 3TOW MPOLECCyalbHOU CTaauu
W KOHKPETHBIE (hOPMBI OCYIIECTBIICHUST JOKA3aTeIbCTBEHHOM aes-
TEJIbHOCTU TIPOKypopa. DToi MpobjieMe MOCBsIIeHa Cleayolas
IJlaBa HaACTOsIILIEeH padOoThI.
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IToaBoasi UTOr pacCMOTPEHHBIM B JAAHHOW IJIaBe Mpobyemam,
MNPUXOIUM K BbIBOAAM.

1. Begyuieit ¢pyHKIMEN IIPOKypopa B YTOJOBHOM IIpoliecce,
B TOM YMCJI€ U Ha MPEIBAPUTEIbHOM CJIEICTBUM, SIBJISIETCSI YTOJIOB-
HOe TpecsieoBaHueE.

2. Peanusys ee, MpOKypop PYKOBOIUT IpeABAPUTEIbHBIM CIIEI-
CTBMEM, MCITOJIb3yeT CBOU HAaJA30pHbIE MOJHOMOUYMSI U HaMpaBisieT
pacciiefoBaHUe K YCTaHOBJIEHUIO VMCTUHBI.

3. B cragum mpeaBapUTENBLHOIO pacciaedOoBaHUS MMEET MECTO
JIOKa3bIBaHME, OXBATBhIBAIOIIEEe COOOIM KakK IpaKTUYecKyio (cobupa-
HUE U TIPOBEpKa 10Ka3aTeJIbCTB), TaK U JIOTUUYECKYyl0 (OlLlEHKa CO-
OpaHHBIX 10Ka3aTeJIbCTB) NESITEIbHOCTD.

4. CyObeKToM OOKa3blBaHUSI Ha IpeABapUTEIbLHOM CJIeACTBUU
SIBJISIETCS HE TOJbKO cliefoBaTesb, HO U MpokKypop. Ero o06s3aH-
HOCTb, KaK CyObeKTa JOKa3blBaHUS, COCTOMT B 0OeCHeYeHUM Mpo-
LiecCyaJbHbIMU CPEJACTBAMU BCECTOPOHHEIO, MOJHOTO U OOBEKTUB-
HOTO HCCJIeI0BaHUSI BCEX OOCTOSITENILCTB, OOpa3ywolIuX MpeaMeT
JIOKa3bIBaHUSI.

IJIABA 2

$0PMbI VUYACTHIA IIPOKVPOPA B NOKA3BIBAHMHU

2.1. llouaTue 1 cucrema dpopm
yd4YacTHusA NPOKypopa B AOKa3bIBAaHUM

M3 cka3zaHHOTO BbILIE CJEAYET, UTO AESATEbHOCTh TMPOKYpOpa,
YUYaCTBYIOILIETO B JIOKa3bIBaHMU, KaK W JOKa3bIBAHWE B LIEJIOM, SIB-
JISIeTCsl AeSITEIbHOCTBIO TTPOLIECCYaJIbHOM, TO €CTh 00JIEKAeTCsl B HaI-
JIeXXalylo IpoleccyaabHyio ¢gopmy. ITosaTomy omnpeneanTts (popMbl
Y4acTus MPOKypopa B JTOKA3BIBAHMU — 3HAYUT BEHISIBUTH T€ CIICIIN-
(prueckre BUABI MpOLIECCYaTbHON AESITEIbHOCTU, KOTOPYIO OCYIle-
CTBJISIET TIPOKYPOP, CTPEMSICh K YCTAHOBJIEHWIO MCTUHBI.

Crenyer OTMETUTD, YTO 3TOT BOIPOC HE MOJABEprajics B Mpolec-
CYaJIbHOI JIMTepaType AOCTATOYHOMY MCCielIoBaHU0'?2, BHUMaHMe
aBTOPOB ObUIO COCPEIOTOUYEHO Ha ompenejaeHuu (hopM MPOKypopc-
KOTO Han3opa, Moja KOTOPbIMU MPEUMYILECTBEHHO MOHUMAIOCh CO-
YyeTaHWe TMOJTHOMOYMM MpOKypopa U mnopsiaka ux peanuzauuu. [pu
3ToM (DOpMBbI MPOKYPOPCKOTO HaA30pa IMoApa3AesuIucCh Ha (hOPMbI
TIpeAyTIPeKIeHNS, BEISIBIICHUS W YCTpaHeHUs HapyIIeHU 3aKoHa' 2,

11 TOro, 4TOOKI PEIINUTh 3Ty 3agady, HEOOXOAMMO MCXOIUTh U3
o0lllero mpeacTaBAeHUsI O CYLIHOCTU MpoleccyalbHOU (GopMbl
B YTOJIOBHOM Mpoliecce. BTOMY BOIPOCY MOCBSIIEH Psil UCCTIenoBa-
HUI, B TOM 4YMCJe TakKuX BUIHBIX y4yeHbIXx Kak M.C.CTtporosuu,
I1.C.Onbkuna, M.JLLAKYy6 u np.

Tak, M.C.CtporoBuu omnpeaenana npoueccyaabHylo GopMy Kak
COBOKYITHOCTb YCTAHOBJICHHBIX 3aKOHOM YCJIOBUIA JUISl COBEPILEHUS
MpolecCcyalbHbIX AeiicTBUii'?*. Bo MHOrOM CXOmHO oOIpeaeccHue
naHHoro sBiieHus y I1.C.OnbKUHA: K YCIOBUSIM COBEPLIEHUS IPO-
LECCYyaIbHBIX JAEHCTBUI OHAa HO0ABJISET IIOCJIEeA0BATEIbHOCTh U I10-
psAIOK odopMIIEHUST' >,

Kak cOBOKYMHOCTb YCIOBUIA, MPEeAyCMOTPEHHBIX 3aKOHOM IS CO-
BEpILEHUS MPOLIECCYaTbHBIX JEHUCTBUIA, UX MOCIEN0BATEILHOCTD, MOPSI-
JIOK 3aKpervieHrs 1 0(hOpPMIICHUS IIPOLECCYaTbHbBIX AEMCTBUI, ITPOLIEC-
CyaJIbHbIE CPOKH, OMpeAeIIsieT IpoLeccyaibHyio opmy B.H. Ilmies',

MUJLAKy6 oObenvHSIET U pa3BUBAeT 3TU OMNpeneeHus, 000CHO-
BaHHO OTHeECsl K IpoleccyalbHOM (opMe COBOKYITHOCTb YCTAHOB-
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JICHHBIX 3aKOHOM YCJIOBHMI, B KOTOPBIX MPOTEKAET KaK IMpOlecCy-
aJibHasl JesTeJIbHOCTh B 1IEJIOM, TaK M KaXJ0€ OTAEIbHOE MPOLEeCcCy-
ajJibHOE AelicTBUE (KOMILIEKC TaKUX N€MCTBUI) U IPUHUMAETCS Kax-
JI0e pelleHue 1o Aely U KOTOPbIMU OIpeAesieTCsl CBSI3b U IOCe-
JIOBATEIbHOCTH TTPOBOAMMBIX IEMCTBUIM Y TIPMHUMAEMBIX peIleHMit .

OOpaiaer Ha ceds1 BHUMaHue TO (hakT YTO TMpU JAETAJIbHOM OC-
BELIEHWM COCTABJISIOIIMX JTaHHOTO TOHSTUS BCE XK€ OTCYTCTBYET
00BeIMHAIONIEE UX TPEICTABICHUE O CYIIIHOCTU MPOLECCYaTbHON
(opmbl. Mexay TeM 1151 pellieHus TOCTaBJIEHHOW 3aJayu — OIlpe-
JIeJIeHUST TIpoLiecCyaibHbIX (DOPM ydyacTvsl MPOKypopa B JOKa3biBa-
HUKU — HEOOXOAMMO BBIIEIUTH 3TOT OOBEAMHSIONINNA 3JIEMEHT.

Takast BOBMOXHOCTb MPEIOCTaBJSIETCSI, €CU UCXOAUTh U3 00-
LLIETEOPETUYECKOTO TPEACTABICHUS O CYITHOCTH (popMbl. Dutocod-
cKasl HayKa y4uT, 4TO (popMa ecTb CIocoO BbIpAXKEHUSI U CYIECTBO-
BaHUS COAEpKaHMS, a TakXkKe CTPYKTypa, OMNpelesIeHHbI W onpeae-
JISTIOIIMIA TIOPSIIOK TIpeIMeTa WX TOPSIOK IPpOTeKaHMs Tpoliecca'?.

TTockonbKy coaepXaHUEM IpoLecca SIBJISIETCS YTOJIOBHO-MPO-
LieccyalibHasi IesITeJIbHOCTb, ITIPaBOMEPHO cUMTaTh (hOPMOI Tpoliecca,
WIN TIpOLIeCCYaIbHOM (hOpMOI1 OCOOBIN CITOCOO OCYILECTBICHUS STOM
JesTeNbHOCTU. VIcXosl M3 TaKoro MpeacTaBiIeHUs, MpolecCyaib-
Hy10 (DOpMy MOXKHO OMPEEIUTb KaK 0COOBII COCOO OCyIleCTBIE-
HUSI MpOLIeCCyalbHOU NesATeIbHOCTU, OXBaTbIBAIOIIMI YCIOBUS,
MOPSIIOK, MOCIEA0BATEIbHOCTb, CPOKHU BBITIOJHEHUS 1 YIOCTOBEpPE-
HUS TIPOLIECCYaTbHBIX IeicTBMiA'Y.

Ha npenBapuTelbHOM CIEACTBUU IMPOKYPOP OCYIIECTBISIET A0-
Ka3bIlBaHUE, BO-TIEPBbIX, MyTeM HEIMOCPEACTBEHHOTO y4acTUsl B CO-
OMpaHUM M TIPOBEpKE I0KAa3aTeJIbCTB M, BO-BTOPBIX, — OIICHUBAS
JI0Ka3aTebCTBa MPU U3yYeHUU MaTepUalioB YTOJOBHBIX 1€, MOCTY-
MamllInX K HEMY OT CJiedoBaTeIsl.

PyKoBOACTBYSICb 3TUM TIpEACTaBI€HUEM, MOXHO OIPEIEIUTh
(opMBI yyacTHsl IMPOKYypopa B AOKA3bIBAHUM KAaK OCOOBIE CITOCOOBI
OCYILECTBJIEHUSI UM TIO3HABaTEJIbHOU NESITeJIbHOCTU, COCTOSIIME B
HEIOCPEACTBEHHBIX UM OMOCPEIOBaHHbBIX JEMCTBUSIX B COOMPAHUH,
MPOBEPKe 1 OLIEHKE J0KAa3aTeJbCTB B LIEJISIX YCTAHOBJIEHUSI UCTUHBI.

Taxkum oOpa3oM, OCHOBaHHWEM BBIIEIEHUST Pa3IUUHBIX (hOPM SIB-
JISIETCSI HETIOCPENICTBEHHOE BBHITIOJIHEHUE TTPOKYPOPOM JIEUCTBUIA TI0
COOMpaHMIO M MPOBEPKE 0KA3aTeNbCTB WM OMOCPEJOBAHHOE yya-
CTHE B JOKa3blBAHUU IIyTeM [auM yKazaHUN o0 OlLleHKe JoKa3a-
TEJIbCTB MPU U3YYEHUM MaTepUaIOB YrOJOBHBIX A€, MOCTYIaIOIIUX
K HeMy OT cienoBarefisi. K HemocpeacTBEHHbIM (opMaM ydacTust
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B IOKa3bIBAHMU OTHOCSITCS T€, Te IMPOKYPOp JMYHO YIaCTBYET
B TOJYYeHUU IOKA3aTeIbCTB, a K OMOCPENOBAHHBIM — Te¢ (hOPMHBI,
I7le Ha TIEPBBIN IIaH BBICTYITAET JIOTUYECKasl JAesITeTbHOCTh. OTMe-
THM, YTO TaKOE IIPEeACTaBICHIE COOTBETCTBYET BHICKA3aHHOMY MHO-
TUMHU VCCIIeIOBATEeNIIMU MHEHUIO O BO3MOKHOCTH BBIICIISITH B JIO-
Ka3bIBAaHUM YYBCTBEHHO-TIPAKTUUYECKYIO M PAIMOHAIBHO-3aKITIOUN -
TEJIbHYIO CTYIEeHB',

O HermocpencTBEHHOM yYYacTHH IIPOKYpopa B COOMpPaHUM M TIPO-
BepKe IOKa3aTeJIbCTB MOXHO TOBOPUTH B TeX CIIydyasx, KOTJa OH:
1) yyacTByeT B MPOBEAEHUHN CJIEACTBEHHbIX ACHCTBUI; 2) MPOBOAUT
CJIEICTBEHHOE AEWCTBHUE CaMOCTOSIT€JIbHO; 3) JMYHO MPOU3BOAUT
paccliiefoBaHue 10 YTOJIOBHOMY ey (0COObIi cityvaii); 4) ydacTBYy-
€T B TIPOM3BONCTBE PACCICIOBAHMUS B COCTABE CIICACTBEHHOM TPYyII-
nel. IIpoleccyanuctaMu He 0e3 OCHOBAaHUM TMOAYEPKUBAIOCH, YTO
HETIOCPEACTBEHHOE yJacTHe IPOKypopa B pacClieOBaHUM — Hau-
Oonee 3(pPeKTUBHBIIT METOHA OCYIISCTBICHUSI HAI30pa 3a 3aKOHHO-
CTBIO TIPOM3BOJICTBA CIIEACTBEHHBIX ICUCTBHI TI0 COOMPAHUIO JTOKa-
3aTeNbCTB 3!,

Y4acTByd B MPOU3BOICTBE CJIEACTBEHHOTO IEHCTBUSI, TIPOKYPOP
WMEEeT BO3MOXKXHOCTb MPEAYIPEIUTh HapylleHWe 3aKOHa, MpUIaTh
caMOMY JIEMCTBUIO JOKHOE HarlpaBjieHUe U o0ecreunTh Haubosee
MOJIHOE OOHapyXeHUe U 3aKperyieHue nokaszaTesibcTB. Ocoboe 3Ha-
YeHHe 3TO TIPUOoOpeTaeT IIPU IIPOU3BOICTBE HEOTIOXHBIX CICIACTBEH-
HBIX JEMCTBUI MO OOHAPYKEHUIO M 3aKPETUICHUIO CJIEJ0B MPECTYII-
JIEHMS, TaK KaK OT MX Pe3yJbTaTOB BO MHOTOM 3aBHUCHT JabHEHIIIee
HaIpaBJIcHME paccelOBaHUs. YMYIIEHUS Xe, JOMYIIeHHBIE IIpU
MPOM3BOJICTBE ITUX ACHCTBUIA, MOTYT OKa3aThCsl HEYCTPAHMMBIMMU.

YyacTtre IpoKypopa Ipu ITPOU3BOACTBE CICACTBEHHOTO TEUCTBHS
MOKET HOCHTh aKTUBHBIM XapaKTep — KOTAa MPOKYpop IaeT yKasza-
HUS O TIPOM3BOACTBE KOHKPETHBIX ACHCTBUIA IO OOHAPYKEHUIO WC-
TOYHUKOB MHGpOpMallMU (Hampumep, MpU OCMOTPE MecTa IMPOUC-
1LIECTBUSI) U JIMYHO COBEpLIAET psiji AEHCTBUI IO MOJIYYEHUIO HEOO-
XOOMMBIX NAHHBIX (HaIpuMep, JIMYHO CTaBUT ITIepel JOIpalliBae-
MbIM JIMLIOM BOIMPOCHI).

ITpucyrcTBUE TIPOKypOpa MpH IIPOU3BOACTBE CIICICTBEHHBIX MIEHi-
ctBuii H.B.2ZKoruH oxapakTtepuszoBai Kak (OpMy OCYIIECTBIECHUS
Han3opa 3a 3aKOHHOCTBIO JEMCTBHUIT ciemoBares'®, OmHaKO Takoe
MPUCYTCTBUE HE JODKHO O3HAYaTh MACCMBHOTO TOBEIEHUS MPOKY-
popa, OecrpucTpacTHO, CO CTOPOHBI B3UPAIOIIETO HA TPOUCXOMIS -
1ee, 160 ATO MPOTUBOPEUUT 3ajaye MPOKypopa obecHeuuThb ycTa-
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HOBJIEHME WUCTUHBHI (K TOMY XK€ OIWH JUINb (baKT HAXOXKICHMUS
B MeCTe ITPOU3BOJICTBA CJEACTBEHHOIO IEUCTBUSI Oe3pa3IMyHOro Mpo-
Kypopa — BeCbMa COMHMTEJIbHAsl TapaHTUs 3aKOHHOCTH). Jlaxe
B TOM CJIydae, KOTma IpOKypop TIPUCYTCTBYET IIPH IIPOBEIACHUN CIICI -
CTBEHHBIX IEHCTBUIA, HE TIPUHMUMAs B HEM HEITOCPEICTBEHHOIO aK-
TUBHOTO y4acTHSI, MOXXHO TOBOPUTH 00 YJ4aCTUH IIPOKYpoOpa B JOKa-
3BIBAHUM, TaK KaK OH HETOCPEACTBEHHO ITOJyYaeT OIpeleIeHHYIO
WHGOpMaLIMIo 00 00CTOSITENIbCTBAX, MOIEXKAILMX YCTAHOBICHUIO T10
IeNTy, IMeeT BO3MOXHOCTb CPaBHUTh €€ C APYTUMHU T0KA3aTeIbCTBA-
MM, CYIUTh 00 OTHOCUMOCTH, JTOITyCTUMOCTH M TOCTOBEPHOCTH JTaH-
HOTO J0Ka3aTeJabCTBa.

PackpbiBast CyIIHOCTb M 3HAYEHWE YIACTUS IIPOKYpopa B CIIe-
ctBeHHBIX aeiicTBusx, I.M.CkapenoB moguepKHyJI, 4TO B 3TUX CIy-
Yasix TIPOKYPOp, BO-TIEPBBIX, HEITOCPEACTBEHHO BOCIIPMHMMAET II0-
Ka3aTeabCTBa, MX UCTOYHUKHU U OLICHMBAET MX C YIETOM APYTUX JaH-
HBIX, UMEIOIIMXCS B MaTepHasiax Jiejia; BO-BTOPBIX, HEITOCPEIACTBEH-
HO HaOJMIOmaeT M OLCHWBAeT OCHCTBUS CJIEIOBaTeNIsI M YIaCTBYIO-
IIUX B TIPOM3BOACTBE CJICACTBEHHOTO NEWCTBMS JIMII, M, HAKOHEII,
Ha OCHOBE TaKOM OIEHKW MPUHUMAET MEPHI TT0 TPEXyIIPEXICHUIO
W YCTPaHEHWIO HapYIIEHWI HEIOCPEICTBEHHO B XOIE ITPOM3BOI-
CTBa CIIEACTBEHHOIO neiicTBus'®. JlymaeTcs, 3TO BIIOJIHE MOXHO
OTHECTH M K TIPUCYTCTBHUIO MPOKYpOpa TPU ITPOM3BOICTBE CIICI-
CTBE€HHBIX OCHCTBUMA.

TTpoKypop OCYILECTBIISIET 1O0Ka3bIBAHUE B TTIOJIHOM OOBEME B CIIy-
yasix, Korjaa JMYHO MPOM3BOIUT PacCiieOBAHKE 10 YTOJIOBHOMY JIEy.
B mpomeccyanbHO# auTepaType BBICKA3aHBI BO3pPaXKEHUST ITPOTUB
3aKpeIUICHNUS 3a MMPOKYPOPOM 3TOTO ITOJTHOMOYMS, TaK KakK B 3TOM
cllyyae OH OepeT Ha cebs1 poJib cienoBaresisi, a Hal30p 3a paccieno-
BaHMEM 3TOTO JieJla TiepecTaeT (PyHKIIMOHUPOBaTh' >, Jlymaercs, HET
OCHOBAHMI OTOXIECTBATh B 3TOM CJlyyae CjieaoBaTessl U MpoKypo-
pa, 10O TOCJIEAHWI BBHIIIOJHSET CBOIO (DYHKIIMIO YTOJOBHOTO IIpe-
cJIeIOBaHMs, coXpaHseT Bce IpemycMorpeHHBIe cT.37 YIIK PO
moJTHoMouMs. Jpyroe meno, 9To MCITOIh30BaHUE 3TOM (POPMBI Aes-
TEJIBbHOCTH HE TOJDKHO CTaHOBUTHCS HopMoi. [IpencraBisiercs, 9To
MIPOU3BOACTBO PACCIEAOBAHUS JIMYHO ITPOKYPOPOM MOKET UMETh
MECTO TOJIbKO B MCKITIOUMTENIBHBIX, 0CO00 CIIOXHBIX CIIydasx, KOraa
WHBIMU CPEICTBAMU JTOCTUYD LIeJN JTOKA3BIBAHUSI HE TIPEICTaBIISICT-
€ BO3MOXXHBIM.

WccnenoBaHue Mmokaszajgo, YTO 4allle BCETO 3TO NEUCTBUTEILHO
YTOJIOBHBIE Jiejia, PacCieoBaHUE KOTOPBIX MPEACTaBisieT OObIIYIO
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CJIOKHOCTb, IO KOTOPBIM CJIEOBATENIEM ObUIM TOMYLIEHBI CEPbE3-
HbIe OIMOKM. B 3THX cilydasix MCIOIb30BaHUE IIPOKYPOPOM TaKOM
(opMbl yyacTusi B JOKa3blBaHWM, KaK JIMYHOE MPOM3BOACTBO pac-
cleaoBaHus, ObLIO BechbMa 3¢ ¢ekTuBHO. Ilenecoobpa3HOCTh HC-
MOJIb30BaHUsI paccMaTpuBaeMoil (hopMbl TOATBEPKAAIOT U JTaHHbIE
ompoca MpoKypopoB (76% OTMETWIM, YTO UM MPUXOIUIOCH IIPOBO-
IUTh pacciefnoBaHue JUYHO). Tonbko 14% Kareropudyecku BbICKA-
3aJIMCh MPOTUB COXPAHEHMSI TaKOTro IMOJHOMOYMS MPOKypopa.

IIpakTrka moxasbiBaeT 3((OEKTUBHOCTb ydyacTUsi MPOKypopa
B paccieqOBaHUM B COCTaBe CJICACTBEHHOI Ipymmbl (ObUIO BEHISBIIC-
HO JIBa cJiydyasi, KOrja B COCTaB CJEJACTBEHHOMN I'pYMIIbl JJISI pacciie-
JIOBaHUSI CJIOXHBIX, MHOTO3IMU30AHbIX YTOJOBHBIX JeJ BKIIOUYAIUCH
3aMeCTUTE/b U TTIOMOLIHUK MpoKypopa). I[ToguepkHeM, 4TO UMeeTCs
B BUJY yYyacTHhe MPOKypopa B MOJyYeHUU U ITPOBEPKE J0KA3aTEIbCTB.

HeGe3blHTepecHO OTMETUTb, YTO TPAKTUKE M3BECTHBI Cy4yau,
Korjga K OOJIbILIMM CJIEACTBEHHBIM TpyMIiaM [JIsi OKa3aHMsl MPOKY-
POpY, OCYLIECTBISIONIEMY HaA30p 3a paccieloBaHUeM, COAEHCTBUS
B peanu3alliyd €ro HaJ30pHbIX MOJHOMOYMU MPUKPEMNISIUCH
(HO He BKJIIOYAJIMCh B COCTaB TPYIINbI) ClielMalbHble JOJKHOCTHbBIE
Juia npokypatyphl!'® . Takue GyHKIuM 1o cMbicay IlonoxeHus
o cieactBeHHo yactu [IpokypaTtypel PCOCP ot 4.11.1988 1. BBHI-
TOJTHSUI CTAPIIMA MPOKYPOP WJIM TPOKYPOP CIECICTBEHHOU YacTu.
CornacHo 11.9.2 1 9.3 TlonoxeHus TPOKYypoOp CJIEACTBEHHOW 4acTh
JIOJKEH ObUT «BHOCUTb PYKOBOJCTBY MpEUIOKEHUST 00 OTMEHE He-
3aKOHHBIX M1 HEOOOCHOBAaHHBIX MOCTAHOBJIEHMIA cienoBaTeieil» u
TOTOBUTb «IMUCbMEHHOE YKa3aHWE O XOAE CJIEeNCTBUSI, 00 U30paHUU
WJIX OTMEHE Mepbl ITpeceueHus, KBaTM(MUKALUU MPEeCTYIUIEHUs, TTPO-
WU3BOJCTBE OTIEIbHBIX CIEICTBEHHbIX AEHCTBUI, O MPUHATUU HEOO-
XOJAMMBIX MEp IJII PACKPBITUSI TIPECTYILICHUS».

Ha HecamMOCTOSITEIbHOCTh KOMAaHAUPYEMbIX COTPYAHUKOB B OCY-
1LIECTBJIECHUU HAI30pHbIX (PYyHKUMI yKa3biBajla (DOpMYyJIMpPOBKa 11.2.4
INpukaza I'erepanbHOro Ilpokypopa CCCP Ne25 ot 22.11.89 1.,
COIJIaCHO KOTOPOW MpOKYpophbl I'JIaBHBIX CIEACTBEHHBIX YITpaBjie-
Huit u CleacTBeHHBIX ypaBieHuil npokypaTypbl Coro3a CCP Ha-
MPaBJISIMCh K MECTy pabOThl CAEACTBEHHON TPYMIIbl «IJIsI BBITIOJ-
HEHMSI TIOpYYEHMH, CBSI3aHHBIX C OCYILIECTBJIEHUEM Haa30par.

Ha6monenus B.H. I'puropbeBa, n3yvasiiiero AesiTeJIbHOCTb CIE-
CTBEHHbIX TPYMIl B YCJIOBUSX UPE3BBIYAMHOIO IMOJOXEHMS, TaKxkKe
rnokKas3ajau, YTO OCHOBHOI (PyHKIIMEN MPOKYPOPOB, MPUKPEIJIEHHbIX
K CJeICTBEHHBIM TpyIllaM, sBJsjJach OpraHu3alMs Haa3opa 3a
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BCECTOPOHHOCTBIO U MOJHOTON pacciiemoBaHus. B To ke Bpems,
KaK OTMETWJI aBTOp, MPOKYPOPHI MMENH TPAaBO y4acTBOBATh B OT-
NENBHBIX CIIEACTBEHHBIX IEUCTBUAX, MCTPeOOBATh YTOJOBHEIE Aejia
U MaTepuabl I M3ydyeHMs, U3ydyaThb Jeja Ieped HalpaBieHUeM
B Cy[, JaBaTh NMMCbMEHHbIC U YCTHBIE YKa3aHMS YIeHaM CJICACTBEH-
HBIX TPYIII, TpeOOBaTh UX BHITTONHEHU %6, DT, a TakKe TIPUBEICH-
HbIE BBIIIE TOJIOXKEHUS 0 (DYHKIMSIX TPOKYPOPOB, TIPUKPETUICHHBIX
K CJIGACTBEHHBIM IpYIINaM, MO3BOJISIIOT YBUIAETh B UX JAESITEIbHOCTU
CJIOKHOE COYETaHWe YMCTO HAA30PHBIX MOJHOMOYMIA (XOTSI U orpa-
HUYEHHBIX OIpEIeJIeHHBIM 00pa3oM) C HEKOTOPBIMM MepaMH IO
PYKOBOJICTBY paccliejloBaHUEM (B OCHOBHOM IyTeM Jauyu yKa3aHUM).
HesATenbHOCTh MOCIEAHErO poia MOXHO C JOCTaTOYHBIM OCHOBAHU-
€M paccMaTpuBaTh KakK ydyacTue Mpokypopa B JAokasbiBaHuM. YIIK
P® mnpemycmarpuBaeT, 4TO MPOU3BOACTBO MO NEJIY B CIydae €ro
CJIOKHOCTHA WJIM OOJIBLIOTO O00beMa MOXKET OBITh MOPYYEHO CIICH-
CTBEHHOI rpymme. PelieHue o MpoOU3BOACTBE MPEABAPUTEIbHOIO
CJIEICTBUS CJICACTBEHHOM TI'PYIMNOI MPUHMMAET MPOKYpOp IO Xoaa-
TalCTBY HayaJlbHUKA CJIEJICTBEHHOTO OTIENa, a IO YTOJIOBHBIM Jie-
JlaM, pacciiemyeMBIM CJIeIOBaTEISIMUA TIPOKYpaTyphl, — MO COOCTBEH-
HOW uHuMLMaTMBe. UMEHHO MpOKypop HaszHayaeT PYKOBOIAMTENsS
cnenctBeHHOM rpynmbl (cT.163 YIIK P®). B c1.163 YIIK P®D He
yKa3aHO, YTO B COCTaB TAaKOM TPYIITBI MOXET BXOIUTH CaM ITPOKY-
pop. Ho mipencraBiisieTcst, 4To TaKoe TTOJITHOMOYME BBITEKAET U3 TIpaBa
MPOKYypopa y4yacTBOBaTh B IPOM3BOJCTBE MPEIBAPUTEIBHOIO pac-
cnepoBanud (1.3 4.2 c1.37 YIIK P®).

OmnpenesieHHY10 crielnuKy npuobpeTaeT posib MPoKypopa
B TOKa3bIBAHUM TIPU O3HAKOMJICHMHM C MaTepHaJlaMi YTOJIOBHOTO
Jiesia B Xolle MpelBapyTeIbHOTO paccieqoBaHusI, a UMEHHO MpU 03-
HaKOMJIEHUM C MaTepuajgaMu, CoAep>KallMMM OCHOBaHMS ISl BO3-
OyXIeHus Tiepes CyAOM XoaaTaiicTBa 00 M30paHWM Mephl Mpeceye-
HUS 00 O MPOM3BOICTBE MHOTO MPOLIECCYaTbHOTO IEUCTBHS, KO-
TOpOE JOMYCKAeTCs Ha OCHOBAaHUM CyAEOHOIO pEelLICHMS.

IIpu o3HaKOMJIEHMU C MPOTOKOJAMMU CJAEACTBEHHBIX AEHCTBUI
3amaya MPOKypopa COCTOUT HEe TOJBKO B TOM, UTOOBI IIPOBEPUTH
OCHOBaHMSI M CBOEBPEMEHHOCTDH IIPOBEICHUS CIICACTBEHHOTO Icii-
CTBUSI, HaJIMYME IPEeTyCMOTPEHHBIX 3aKOHOM PEKBU3UTOB M YCJIO-
BUI ero MpoBeAeHUs, a B c/lydyae OOHApYy:KEHHOTO HapyllleHusl yKa-
3aTh Ha 3TO cienoBareio. [IpoKypop MODKeH M3YyIUTh IPOTOKOII,
OIICHUTH COAEPXKAIIYIOCS B HEM WH(MOPMAIINIO, COIIOCTABUTH €€ C
JIPYTMMM AOKAa3aTeIbCTBAMU, IIPU 9TOM Y HEro CO3[aeTcs MpeacTaB-
JieHne o paKTax, UMEIOIINX 3HAYCHHUE IS Jea.
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3HakoMsIChb B TIpoOliecCe pacciieoBaHUsI C MaTepuajiaMu feia,
MPOKYpPOP HE TOJIbKO CJIEIUT 3a TeM, YTOObI ObLI COOJIOAEH yCTa-
HOBJIEHHBII TIOPSIOK COOMpaHUs U 3aKpeIJIeHUsl J10Ka3aTebCTB,
HO U1 BBISICHSIET, HACKOJIbKO TMOJHO M OOBEKTUBHO O0ECTeUeHO HC-
cJieloBaHue OOCTOSITENILCTB Jejia, OLIEHMBAET 10KA3aTeIbCTBA C TOUKU
3peHUST UX OTHOCUMOCTH, AOMYCTUMOCTH, BHYTPEHHEU coriacoBaH-
HOCTU 10O IPOTHMBOPEUYMBOCTH, AOCTAaTOYHOCTU. IIpokypop mpo-
BepsIeT, BCE JIM BO3MOXHOCTU JJISI OOHApYXKEHMSI U 3aKperuieHUst
JI0Ka3aTe/IbCTB, UMEIOIIMX 3HAYeHMe ISl Jela, ObUIM UCIIOJIb30Ba-
HbI CjleloBaTesieM, He OCTAJMCh Jiu 0€3 BHUMaHUSl MCTOUYHUKU WH-
(opmanvu o ¢akrax, MojIexallnX YCTAaHOBJIEHUIO, BBISICHEHBI JIU
UMeloIIMeCs B I0Ka3aTelbCTBaX MpoTruBopeuus. [Tpokypop nomkeH
CJeIUTb U 3a TEM, HACKOJIbKO MPaBUJbHO HCMOJIB3YIOTCS Cllea0oBa-
TeJIeM TMOJyYeHHbIE TaHHbIE U aHATU3UPYIOTCS (DaKThl, BCE JIM BEP-
CUM TIPOBEPSIOTCS, MPaBUILHO JIM OLIEHWBAIOTCS ClieloBaTeeM CO-
OpaHHbIE J10Ka3aTeJIbCTBA.

Ecimm npokypop npuUXOauT K BEIBOAY O HEOOXOAMMOCTU cOOpaTh
JIOTIOJTHUTEJIbHBIE I0Ka3aTeJIbCTBA, OH UMEET MPaBo J1aTh 00s13aTeb-
Hble ISl clieqoBaTessl yKa3aHusl 00 McCClieOBaHUNU OOCTOSITENIbCTB,
UMEIOLIMX 3HaUYeHUe I Jejia, U MPOU3BOJACTBE KOHKPETHBIX Neii-
CTBUM IO COOMPAHMIO NOKA3ATEJIbCTB WIM JIMYHO IIPUHSTH pelle-
HHE O TIPOBENCHWM TaKWX OEHCTBUIA (HalmpuMep, Ha3HAYMTh DKC-
neptusy). IIpokypop MoXeT JaTh yKa3zaHusl U O TIPOBEPKE yKe UMe-
IOIIMXCS J0Ka3aTeJIbCTB, 00 YCTpaHEHUM TPOTMBOPEUYMBOCTU MMeE-
IOIIMXCS JOKA3aTebCTB. YKa3aHUs, JaBaeMble ITPOKYpPOPOM IO yro-
JIOBHOMY JIeJly, HE TOJbKO KOHCTaTHUPYIOT IOIYIIEHHbIE Clieq0oBaTe-
JIeM HapyllleHUsl 3aKOHa W TPeOYIOT MX yCTpaHEHMs, HO U OIpeie-
JISIIOT TIEPCIEeKTUBBI JaJTbHEUIIEro paccieaoBaHus, KOHKPETUZUPY-
10T 3ajJa4yy JOKa3bIBaHMSI IO KaXAOMY YTOJIOBHOMY €Ny, TO €CTb
SIBJISIIOTCS CPEACTBOM AOJDKHOTO HArpaBJIeHMST pacciieOBaHus, €ro
MOJIHOTBI, BCECTOPOHHOCT U OOBEKTUBHOCTH.

OcylecTBiIsIsa Haa30p 3a o0ecIleueHHEM CJieJoBaTeieM 3aKOH-
HBIX TMpaB yYaCTHUKOB Mpoliecca, obecrieurBas TOUHOE COOJIoae-
HUE HOPM YTOJIOBHO-IPOILIECCYaJIbHOIO TpaBa, KOTOPbIe periaMeH-
TUPYIOT MpaBuUjia COOMpaHMs, IPOBEPKU U OLIEHKU A0Ka3aTeJIbCTB,
MPOKYpOp, B KOHEYHOM MTOIe, OKa3blBaeT BJIMSHME Ha IIPOLIECC
JIOKa3bIBaHUSI Ha TIpelBaApUTEIbHOM CJIEICTBUU.

Ha 3aBepiiaroiieM 3Tare paccieaoBaHus MPOKypop pacroJjara-
€T y>k€ COOpaHHbIMM CJIeIoBaTe/ieM J10Ka3aTeJIbCTBaMU, KOTOpble OH
TIIATEJbHO MCCIIEAYET, M3ydasl MaTepuasbl YTOJOBHBIX J€Jd, MOCTY-
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nawlMuX OT CJeAoBaTessl, YTO AAeT €My BO3MOXHOCTb TMPUUTHU
K omnpeaeiaeHHbIM BbiBogaM. ITpoKypop BbICTyHaeT Kak Obl ajapeca-
TOM JOKa3bIBaHWs ISl cleaoBaTesiss B 9TOW cCTaguu Ipoliecca.
I1o cnpaBenauBomy MHeHMIO B.M.CaBulIKOro, «4ToObI A€10 MoIa-
JIO B Cy[, cliefoBaTeNlb JOJDKeH YOeAuTh MPOKypopa B MPaBUJIbHOC-
T OOBUMHEHUS, B JOCTOBEPHOCTU cBoero Te3uca. Eciau paccmarpu-
BaTb B OTOM IUIaHE B3aWMOOTHOILECHUS CJemoBaTesisd M Haa3uparo-
1LIETO MPOKYpopa, TO HYXKHO MPUIATU K BBIBOAY, UYTO 3ajaya CJemo-
BaTesIsl COCTOUT B TOM, YTOOBI JOKa3aTb MPOKYPOPY 3aKOHHOCTH
1 ODOCHOBAaHHOCTh OOBMHEHMs, a TOCIEAHUI AOJIKEH MPOBEPUTD,
HAaCKOJIbKO TpaBUJIeH, yOeauTesleH OOBUHMTEIbHBIA TE3UC CIIemo-
Baresis1»'¥. XOTS aBTOp M HE Ha3bIBaeT IPSIMO IIPOKYpopa ampeca-
TOM JIOKa3blBaHUS [JIs1 ClieoBaTesisd, MO CYyTU €ro BbICKa3bIBaHUE
XapaKTepu3yeT MPOKypopa UMEHHO KaK TaKOBOTO.

B nestenbHOCTH MPOKypopa Mo MPUHATUIO PELISHUSI 1O YIOJIOB-
HOMY JeJy, ITOCTYIUBILEMY K HEMY C OOBUHUTEIbHBIM 3aKIIOUYECHU -
€M, T10 HallleMy MHEHMIO, HauboJjiee SIpKO IMPOSIBIISIETCS OCYILECTB-
JiseMoe MPOKYypOpOM YrojoBHoe TipecienoBaHue. [ToaTomy TpymHO
COIJIaCUTBLCS C aBTOpaMu, pacCMaTpUBAIOIIMMU YTBEpXKAEHUE 00-
BUHUTEIBHOTO 3aKJIIOYEHMST KaK JIOTMYECKOe 3aBeplIeHME Haa3op-
HOW AesITeJIbHOCTU TMPOKYypopa, HaMpaBlIeHHOE Ha peaau3aluio ee
pe3ynbTaToB' s,

C yeM Xe MMEHHO BbIpaxaeT cBoe comtacue npokypop? Tosnbko
JI1 KOHCTaTUpYyeT TOT (hakT, YTO paccieqoBaHUe MPOBEACHO B TOY-
HOM COOTBETCTBUM C TPeOOBAaHUSIMU 3aKOHa?

VTBepxxaeHne 0OBUHUTEILHOTO 3aK/II0UEHUS IIPOKYPOPOM 3aBep-
LIAeT JEsITeJIbHOCTb IO OLIEHKE J0KAa3aTeJIbCTB B JOCYIEOHBIX CTa-
ousix mpoiecca. IlpuHuMasg peunieHue Mo ey, MOCTYNMBLIEMY
C OOBMHMTEJIBHBIM 3aKJII0YEHKUEM, TIPOKYPOP HE TOJBKO YIESIET CBOE
BHUMaHUE COOJIOAEHUIO MPOLIECCYAIbHOTO MOPsAKAa MPOU3BOJACTBA
MO JIey, HO M OCYLIECTBJISIET TILATEIbHYIO IMTPOBEPKY BCEro J0Ka3a-
TEJbCTBEHHOIro Matepuana. Ilepen MpoKypopoM CTOMT 3adaya Bbl-
SICHUTb: BCE JIM MEpbl, MPEIYCMOTPEHHbIE 3aKOHOM JIJIs yCTaHOBJIE-
HUS COOBITUS TIPECTYIUICHUS W JIMII, BAHOBHEBIX B €TO COBEPIIICHUH,
MPUHSTHI caeaoBaTeeM; BCe JIM BEpPCUM MPOBEPEHBI, MCCIIEAOBAHO
JIM JeJI0 BCECTOPOHHE U OOBEKTUMBHO, MPOBEPEHBI JIM BCE ITOBOIbI
OOBMHSIEMOTO B CBOIO 3allMTy; YCTAHOBJIEHbI JIU BCE OOCTOSTENb-
CTBa, MoJieXalllne AoKa3biBaHUio, corjacHo cr1.73 YIIK, momHo
U JOCTOBEPHO.

3akoH 0c000 BbIAENSET TpeOOBAaHUE MPOBEPUTH AOIMYCTUMOCTD
JI0KA3aTeJIbCTB KaK YCJI0BHE HEYKOCHUTEIbHOIO COOJIIOAEHMS yCTa-
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HOBJIEGHHOTO TIPOLIECCYaJIbHOTO TOpsaKa MojyyeHus (cobupaHus
U MPOBEPKHU) A0KA3aTENbCTB MO yrojoBHOMY aeiy (cT.50 KoHctury-
muu P®, cr.75, 88 YIIK P®D).

OrueHuBasi 10Ka3aTeIbCTBO, Jeasl BBIBOI O €TI0 JOIYCTUMOCTH,
000CHOBBIBasI CBOE pellieHre, MPOKYpOp B JAHHOM cCilyyae ocylle-
CTBJISIET UMEHHO JOKAa3aTeJILCTBEHHYIO MeATeIbHOCTD. [Ipu3HaTh 3T0
TeM 0oJiee HeOOXOIMMO MO aHAJIOTUKY C TEM, UTO AESITeIbHOCTD Cyla
10 OLIEHKE TOKAa3aTeJbCTB M MO OOOCHOBAaHUIO CBOETO BEIBOIA,
B YACTHOCTY OTHOCHUTEIHHO UX HEAOMYCTUMOCTH, HECOMHEHHO, TIPH-
3HAETCS TOKA3aTEIIbCTBEHHOM.

YTBepXKIeHNE TTPOKYPOPOM OOBUHMTENIBHOTO 3aKIIIOUCHUS 03-
HavyaeT, 4TO OH TBEpAO yOeXIeH B BMHOBHOCTH OOBHHSIEMOTIO
U HEOoOXOAMMOCTHU TIpeAaHMsl ero cyay. M aTy olLieHKY MNpoKypop
JaeT MpPeXIe BCEro KaK OpraH yroJOBHOTO IIpecienoBaHus (0OBU-
HuUTeb). Ecv mpoKypop COUTET MMEIOLKMECs 1oKa3aTeabCTBa, 000-
CHOBBIBAIOIIE OOBMHEHME, HEMOCTATOYHBIMU WJIM TPOTUBOPEUM-
BbIMU, OH BO3BpAIllA€T YrOJOBHOE €0 CJIeA0BaTEI0 sl ITPOU3-
BOZCTBA JIOIOJTHUTEIBFHOTO PAcClIeIOBaHUS, TO €CTh IMPOKYPOP IIPO-
BEpSIET OINSITb-TaKW HE TOJBKO COOJIIOIeHUE HEOOXOAMMOU (POpMHBI,
HO M KOHCTAaTUPYeT HETOJHOTY WJIM OTHOCTOPOHHOCTH CJICICTBHS,
IeUIIAT J0Ka3aTeTbCTB, COOPAHHBIX 1O MIEy.

ITpokypop MOXeT yCTaHOBHUTbH, YTO HEJIO IOMIJICKUT BO3BpAIle-
HUIO IJI TIPOM3BOMICTBA JOMOJHUTEIBHOTO pacCileIOBaHUS M3-3a
HETIPaBUJILHOCTY OOBMHMTEIBHBIX BHIBOAOB (HECOOTBETCTBHUS HX
(pakTMUECKUM OOCTOSITENLCTBAM Jejia, HeMpaBUIbHOU KBaJiuduUKa-
UM mpecTymieHus1). Ha ocHoBe cOOCTBEHHOI OLIEHKM MMEIOIIMX-
cs B IeJie JOKa3aTesbCTB IPOKYPOP MOXKET IMPUUTH K BHIBOILY
0 HEOOXOMUMOCTU M3MEHEHMST OOBMHEHMSI.

Tonbko corjacue ¢ coaepXaHWeM OOBMHUTEJIbHOTO 3aKJII0Ye-
HHUS BO BCEX €T0 3JIEMEHTaX SIBJISICTCSI OCHOBAaHMEM JUIST YTBEPXKIe-
HUsI OOBMHMTEILHOTO 3aKJIIOYCHMWS W HaAMpaBJICHUS Aejla B CYI.
C 5TO0lt TOUKM 3peHUS AESITeTLHOCTD ITPOKYpopa 0 U3YIeHUIO MMe-
IOIIETOCs T0KA3aTeIbCTBEHHOTO MaTepraja, IIPUHATHUIO Mep K BOC-
MOJIHEHUIO MPOOEJIOB B IOKA3BIBAHUU (TO €CTh K COOMpPaHUIO J0-
TTOJTHUTEIBHBIX MOKA3aTeJIbCTB) M YCTPAHECHUIO ITPOTHBOPEUYMBOCTU
COOpaHHBIX JTOKA3aTeIbCTB, MPOBEPKA M OIIEHKA JIOKA3aTeIhCTBEH-
HOTO MaTrepuaja MOXKET C IOJHBIM OCHOBAaHMEM pPacCMAaTPUBATHCS
KaK akT JOKa3bIBaHU'¥,

Takum o0pa3om, HAESITEILHOCTh HMPOKypoOpa II0 JOKA3hIBAHUIO
HampaBJieHa Ha O0OOCHOBaHME OOBMHEHUSI U, B KOHEUHOM MTOIE,
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CIIYXUT OTpaXIeHWI0 HEBUHOBHOTO OT HEOOOCHOBAHHOTO TpUBJIE-
YEHUsI K YroJIOBHON OTBETCTBEHHOCTU W CIIPaBEIIMBOMY OCYXKJe-
HUIO BUHOBHOTO, YTO TMOJHOCTbIO OTBeUaeT 00S13aHHOCTU TTPOKYPO-
pa obecrnieuuTh COOMIOACHNE 3aKOHHBIX IpaB IpakaaH.

CyMMUpysl CKa3aHHOE, MPUXOAMM K BBIBOLY, UTO BCe (hOPMBbI
y4acTusl TpOKypopa B JOKa3bIBAHWM MOXHO TOIpa3nevTh Ha JBa
Buga: 1) HerocpeacTBeHHBIE (POPMBI yYacTUS IMIPOKypopa B cobupa-
HUM U TIPOBEpPKE OAO0KA3aTeJbCTB U 2) OIOCpPedOBaHHbIE (DOPMBI,
OXBaTbIBalOIIME: a) Jadyy yKa3aHWM O pacciiefoBaHUMU YTOJOBHOTO
Jena; 0) OLIeHKY MOJIyYEHHBIX B XOJ€ pacciieJOBaHus 10Ka3aTebCTB.
KoHkpeTHoe comepxkaHue 3TuX ¢opM packpbiBaeTcs B Tabj. 1.

Tabauya 1
(DOIJMI:[ yJacTtusa nmpokKypopa B JT0Ka3bIBAHUN
HenocpeacrBennbie GopMbI y4acTHs IPOKYpopa Onocpeoannbie GopmMbl
B PAHUH M NIPOBEPKe JI0KA3aTe/IbCTB Y4aCTHsI HPOKYPOpa B 10Ka3
1.Yyacrue B ClIe/ICTBEHHBIX JICHCTBUSX, 1. Jlaua npokypopom 2. OLeHKa JI0Ka3aTelIbCTB
NPOU3BOMMBIX CJIE/I0BATEIIEM: yKa3aHHii 0 pacclieioBa- MPOKYPOPOM
a) aKTHBHOE y4acTHe B CJICJICTBEHHOM JeiiCTBUN; HHH YTOJIOBHOTO JieJia
0) MPHCYTCTBHE B KaueCTBE HAOMIOATENS 33 XOJI0M
CIIC[ICTBEHHOTO ACHCTBHS
2. IIpon3BOACTBO CIIEICTBEHHBIX JCHCTBUI JTHIHO 1.1. Yxa3zanus npokypopa | 2.1. OueHka 10Ka3aTesbeTB
NPOKYPOPOM 0 TIPOBEPKE CJICACTBEHHBIX | NPU U3YYEHHH JIEJIa IPOKYPOPOM
BepCHii B XOJI€ PACCIIE/IOBAHHUS
3. IIpoM3BOJCTBO PACCIICAOBAHMS JINYHO 1.2. Yka3anus o nposezie- | 2.2. OLeHka J0Ka3aTelbCTB
TIPOKYPOPOM HMH CIICICTBEHHBIX TIPU O3HAKOMJICHHH C HTOTOBBIMU
JieficTBHi o cOOMpaHnio PELICHHSMU:
JIOKa3aTeIbCTB a) PH NPEKPaLIEHUH yroJoB-
HOTO JieJIa;
0) P PaCCMOTPEHHH H YTBEPIK-
JICHUH OOBMHHUTEIBHOTO
3aKITIOYCHHS;
B) TIPH HAIIPABJICHUHU JIeJIa B CyX
JUISL TIPHHSTAS IIPHHY AATEIHBIX
Mep MEIMIIMHCKOTO XapakTepa
4. YyacTue B IPOM3BOJICTBE PACCIICIOBAHUS 1.3. Yka3anus o mpoBepke
B COCTaBE CJIEJICTBEHHOI IPYIIITBI HMMEIOLIMXCS JI0Ka3aTeIbCTB

2.2, HenocpeacTBeHHbIEe (POPMBI yyacTUs
NpoKypopa B cOGMpaHuM M NMpoOBepKe
AOKa3aTelbCTB

IIpu paccMaTpeHUM HEMOCPEACTBEHHBIX (DOPM yJIacTUsI ITPOKY-
popa B OKa3bIBAaHMM OCHOBHOE BHUMAaHME CJIEAYeT YACTUTb TaKNM
(opMamM, Kak ydacTve MpPOKypopa B IPOM3BOICTBE CICACTBEHHBIX
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JIENCTBUIA 1 TIPOU3BOJCTBO CIACACTBEHHBIX ACUCTBUI JIMYHO MPOKY-
POpOM.

CrencTBeHHbIE NEMCTBUS SIBJSIOTCS TMPOLIECCYaTbHBIMU CIIOCO-
0aMU TOJydeHUs JOKAa3aTeJIbCTBEHHON MHGpOPMALIMU MO pacCiesy-
eMoMy zeiy, U 3¢h(MEKTUBHOCTb UX UMEET pellarolliee 3HaYeHUe ISt
YCTaHOBJIEHUSI U U300/ IMUEHUsI BUHOBHBIX B COBEPILIEHUUN MPECTYM-
JeHus. OTMeTuM, 4TO Mo 3(P(EKTUBHOCTHIO CJIEICTBEHHbBIX OEii-
CTBUI TIOHMMAETCS <«IOCTVKEHHWE MaKCUMAJbHOTO pe3yjibTara Mpu
ONTUMAJILHOM WX TIpoBemeHum»'¥, MccienoBaHus CBUICTETHCTBY-
0T O TOM, UTO NMPUUYMHOMN CJIEACTBEHHBIX OLIMOOK MpPHU IMPOU3BOJ-
CTBE CJICACTBEHHBIX ICWUCTBUI SIBJISETCSI HEeMpaBUJIbHOE OO He-
HaJJIeXxallee Mx NMpOBEIECHUE.

B 37Ol CBS3M yuyacThe MPOKypopa B CJIEICTBEHHbBIX NEUCTBUSIX
sBJIgeTCsl HanoOosiee 3¢ ¢heKTUBHON (OPMOIA yJacTusi €ro B J0Ka3bl-
BaHMU. M3yueHue yroJoBHBIX JAeJ IT0Ka3ajlo, YTO 3TO MPaBO MPOKY-
POPBI MCHOJIB3YIOT CPAaBHUTEIbHO peAko. BrisgBiaeHo nuib 38 ciy-
yaeB (13 200 yroJIOBHBIX [€JI) Y4acTUsI IIPOKypopa B IMPOM3BOJCTBE
CJIeNCTBeHHBIX AeicTBUil (mpruueM B 20 ciayyasx NpOKypop Mpou3-
BOJWJI CJAEACTBEHHOE JECTBUE CaMOCTOSITEJIbHO, B JBYX — IPUHU-
MaJl aKTMBHOE Y4acTue, B OCTaJbHBIX C/IydasiX — TOJbKO IIPUCYT-
cTBOBaj). Bpsm nu ompaBabIBaeT MOAOOHYIO ITPAKTHKY YTBEPKIE-
HUE O HEOOXOAMMOCTHY rapaHTHMPOBATh MPOLIECCYATbHYIO CaMOCTOSI-
TEJIIBHOCTh cllenoBaTesist. Toinbko 11% ciemoBareseil BHICKA3ajoCh
KaTeropuyecky MpOTUB y4acTHUsl MPOKYpopa B MPOU3BOACTBE CJIEI-
CTBEHHBIX JENCTBUIA. 56% OTMETWIN 11€J1eCO00PA3HOCTD ITPOM3BO/I-
CTBa CJIENCTBEHHBIX NECUCTBUI IIPOKYPOPOM B CIydae OCOOOM CIIOXK-
HOCTU Jeja. YJacTue B CIeACTBEHHBIX NEHCTBUSIX ITO3BOJSIET MPO-
Kypopy HENoCpeICTBEHHO 00eCHeUYuTh YCTAHOBJIEHUE BCEX 00CTOSI-
T€JIbCTB C JOCTATOYHOUW MOJTHOTOU, COCTAaBUTb MpeICTaBIeHUE
0 BO3MOXXHOCTHU CJieloBaTesisi 00ecreunTh JOJLKHYIO0 ONepaTUBHOCTD
M KayecTBO CJICACTBHUSI, CBOEBPEMEHHO IaTh HEOOXOAMMBbIC yKaza-
Hus. M3ydyeHue men ybexkmaeT, UTO aKTMBHOE ydacTHe ITPOKypopa
BO BpeMsl TIPOM3BOJNCTBA CJIEACTBUSI B OOJBIIMHCTBE CIy4yaeB Mpe-
JOTBpaTWIO Obl TOC/eaylollee BO3BpallleHUE MPOKYPOPOM YIOJIOB-
HOTO Jena ISl TOMOJHUTEIbHOTO pacciieOBaHUs.

besycioBHO, HEBO3MOXHO (Ia M He HYXXHO) OOECIeUUTh ydac-
THE TIPOKYpOpa BO BCEX MPOBOAMMBIX B XOJ€ pacciefoBaHMS CJIeI-
CTBEHHBIX AEHCTBUSX. BaxkHee BbIAEIUTb CUTyallMM, KOTraa TaKoe
ydacTtve ObLIO Obl 0COOEHHO 3((PEKTUBHO U JaKe HEOOXOOUMO.

B nopapssiolem O60JbIIMHCTBE CyyaeB yCHEIIHOe paccienoBa-
HUe 3aBUCUT OT 3((PEKTUBHOCTU MPOU3BOACTBA HEOTJIOXKHBIX CIE/I-



CTBEHHBIX HIeicTBUii'*!. Pe3ynbraThl 0CMOTpPOB, OOBICKA, BHIEMKU
B 3HAYUTEJIPHON Mepe OIPEenesIsioT, B KAKOM HarpaBlieHHH OyIeT
OCYILECTBJIATBCSl paccienoBaHue, OyIeT U yCTaHOBJI€HA UCTUHA IO
YIOJIOBHOMY JieJly. PyKOBOJCTBO MpPOKYypopa AesTebHOCTbIO Opra-
HOB CJIEJCTBUSI Ha JaHHOM 3Tale IO YCTAHOBJIEHMIO JIUL, COBEp-
IIUBIINX TIPECTYIUIEHUE, W OCYILIECTBICHUIO B OTHOIIIEHUU WX YTO-
JIOBHOTO IIpecjieIOBaHMUs OOYCIIOBJIEHO €Tro 3ajadeil 00ecCIeYUTh
MOJIHOE PACKPBLITHE MPECTYIUIEHUI M M300JIMYeHUEe BUHOBHBIX'4,

CyllleCTBEHHOE, ToAJYac pellalpllee 3HaYeHUE IS pacKpbITUS
M YCIIEIITHOTO PacciaedoBaHMSI OONBIIMHCTBA IIPECTYIUICHUI (0cCo-
OCHHO TSKKUX TIPECTYIUICHUM TPOTWB JIMYHOCTH) MMEET OCMOTP
MEeCTa MPOUCIIECTBUS, TaK KaK «MMEHHO IPU OCMOTPE OOHApYKU-
BArOTCS T€ MeJIbYaiIIne CJenbl U TIPUMETHI, TI0 KOTOPBIM CJICICTBHE
B JaJIbHEUIIIEM CMOXET HAaT BUHOBHMKA M PACKPBITh BCE IET0» 4.

BaxkHOCTB CBOEBPEMEHHOTO M IPABWJILHOTO TIPOBEACHUS OCMOTpa
MecTa TIPOMCIIECTBUS TTOMYEPKUBACTCS B JINTEpaType, TTOATBEPXKIA-
eTCs pe3yJIbTaTaMi M3yYeHUsI YTOJOBHEIX Aesl. BMecTe ¢ TeM Hellb3s
He MPU3HATH, YTO TIPU IIPOU3BOICTBE TAHHOTO CJICICTBEHHOTO HCii-
CTBUSI HEPEIKO MMEIOT MeCTO cephe3Hble HemoctaTku (10,1% wusy-
YEHHBIX JIeJI CO CJEACTBEHHBIMM OIIMOKAMMU), IIpU4eM OOJbIlIe BCe-
IO HEIOCTAaTKOB IOIYCKAaeTCs IPU OCMOTPE MecCTa IPOMCIIECTBUS
1o neaM o0 yOWiiCTBax, MPUYMHEHUN TSKKHMX TEJIECHBIX TTOBPEXK-
IEHWI, KpaXax, TPaHCIOPTHBIX MpecTyIUieHusIX. [IpuamHb Takmx
olIMOOK BbI3BaHBI MpeHEOpexkeHUeM KakK TpeOOBaHUSIMU YIOJIOB-
HO-TIPOIIECCYAIBHOTO 3aKOHA, TaK M TAKTUWICCKUMU PEKOMEHIAIIM -
SIMA KPUMHWHAJIUCTUKN.

Henp3a He OTMETUTH HEPENKO ITOBEPXHOCTHBI OCMOTpP MecTa
MIPOMCIIECTBHS (B psie CIydaeB IMOBEPXHOCTHO OCMATPUBAIOTCS TPYIT
M ofeXaa Ha HeM, 00CTaHOBKa MecTa IpouciiecTBus). Yacrto orme-
YyaeTcsl HeoNpaBOaHHOE CYXXeHWEe TPaHWII OCMOTpa: He OCMaTpHBa-
JOTCSI TIPWJICTAOIIAs TEPPUTOPUS M TIOMEIICHNUS. YKa3aHHBIC YITy-
1LIeHNsI, B CBOIO OYepelb, HE TTO3BOJISIIOT OOHAPYKUTh BCE UMEIOLIN-
ecs Ha MeCTe MPOMCILIECTBUS Clie[ibl U BElIECTBEHHbIE NOKa3aTesb-
CTBa, IIPUBOIAT K TOTepe LIEHHON MH(MOPMAIIUH.

TTokazateibHbIM $SIBJISIETCSI YTOJIOBHOE JIesio 00 youiicTBe rp-Ha II1.
ITpu ocMoTpe Tpyma OKa3aioch, YTO, HECMOTPsI Ha HOXEBOE paHe-
HHUE W CJeIbl KPOBHM, KAaKUX-JIMOO HOXEH B KBapTUpe OOHAPYXKUTH
He ynanock. CienoBareiib, TEM HE MEHEe, OrPaHUUYUIICS OCMOTPOM
KBapTUPBI, HE TIPUHSIB MeP K ITOMCKY Opyaus TpecTyruieHust. Hox
ObLT HailieH CBUAETENSIMU (CIYCTSI TPU JHS IOCJTE€ OCMOTpa MecTa
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MPOMCIIECTBMS) MOA OKHAMM TOM caMOUl KBapTUpbI, IIe OOHapy-
xeH Tpyn 1., B 3,5 M oT KpbIblia TTombesna '™,

He Bcerma mpu Haquuuyd B TOM HEOOXOAMMOCTU IIPU OCMOTpPE
MecCTa MPOUCILIECTBUS MPUMEHSIMCh HAyUHO-TEXHUYECKUE CPEICTBA
JUIsS1 OOHApYXXEHMSsI, U3BIATUSI U TIPOLIECCYAIbHOTO 3aKperieHusl Be-
1LIECTBEHHBIX J10KAa3aTeJbCTB (B YACTHOCTH, HE MCIOJb30Balach Cy-
nebHas ¢otorpadus).

WM3yyeHue nen mokasajno, YTO He Bcerma IMpu HeoOXOAUMOCTHU
K y4acCTHIO B OCMOTpE MPUBJIEKAIOTCS crielManucThl. TIpexae Bcero
3TO MMEET MECTO 1O JAejiaM O HapylIeHMU MNpaBuil 0€30MacCHOCTU
JBUXXEHMS: PEAKO BbIE3XKAIOT Ha MECTO 3KCHEPThbl- aBTOTEXHUKHU.
W3yueHue ke MpOTOKOJIOB IOKa3bIBAET, UTO CleJ0BaTeeM B psie
cly4yaeB He (PUKCUPYIOTCS WM (DUKCUPYIOTCS HEIMOJHO CJIebl IBU-
JKEeHUSI U TOPMOXKEHMST TPAHCIIOPTa; He BCeraa MpUMeEHseTCs cyaeo-
Hasl ¢oTorpadus u Ipyrue COBpeMEeHHbIE CpelcTBa (DMKCALUK Clie-
JOB. DTO CO3/[aeT CIOXHOCTU MPU JajdbHEMIIEeM 3KCIePTHOM MC-
cJiefOBaHUM.

TTpuMepoM MOXET CIIY>XKUTh OAHO M3 U3YYEHHbBIX YTOJIOBHBIX 1€,
BO30YKIEHHOE 10 (PaKTy JOPOXKHO-TPAHCIIOPTHOIO IIPOUCIIECTBUS.
Hu B nportokosie ocMOTpa MecTa IPOMCILIECTBUSI, HU B CXeMe He
ObUTM 3a(DUKCHUPOBAHbI PE3YJIbTaThl U3MEPEHUS TOPMO3HOIO MyTH.
HeTouyHOCTh UCXOAHBIX TaHHBIX TIPMBEJia K TOMY, UTO IO JAedy ObUI1
MPOBEACHBI TISITh aBTOTEXHUUECKUX 3KCITEPTU3'®,

ITpoBeaeHHOE MCCeNOBaHUE MO3BOJISIET CAEIaTh BBIBOA O TH-
MUYHOCTU YKa3aHHBIX OIIMO0K!'*, [TogoGHbBIe yIyIleH s, OE3YCIOB-
HO, CHIXaIT 3((HEeKTUBHOCTb MPOM3BOICTBA OCMOTpa MecTa Mpo-
ucuiectBusl. B psne ciydyaeB OTMEUYEHHbIE Bblllle HEIOCTaTKU TO-
BJIEKJIM CYILIECTBEHHbIE MPOOEIbl B J0KA3aTeILCTBEHHOM Marepua-
Jie, OTpULIaTeJIbHO MOBJIMSJIM Ha KayecTBO paccienoBaHus. B nute-
patype HeIoCTaTKM OCMOTpa MecTa MPOUCIIECTBUS CIPaBEIIMBO
Ha3BaHbl OJHOW W3 MPUYUH CJIEACTBEHHBbIX OIIMOOK. BbISIBIEHBI
cllyyau, Korjma HeKBaIM(ULUMPOBAHHOE IMPOU3BOACTBO OCMOTPOB
MecTa MPOMCIIECTBUS MPAKTUUYECKU MCKIIIOUWUIIO CyneOHYIO0 Tepc-
MEKTUBY YTOJIOBHOTO JeJa.

Tak, o yrosoBHoMy neiy K, 0OBUHsSIEMOro B COBEpIIEHUHN T10-
KylIeHUsI Ha yOMICTBO, HEHajjIeXalllMiA OCMOTP MeECTa IIPOMCIIE-
CTBUSI, Ipou3BeAeHHbIN ciaenoBareaeM POBJI B oTcyTcTBUU MPOKY-
popa, IpuBeJl K TOMY, UYTO OCTaJuCh HE YCTAHOBJIEHHBIMU CYIIle-
CTBEHHBbIE OOCTOSITENILCTBA, JOKAa3bIBalOIIME€ BUHOBHOCTbL OOBHHSIE-
moro K. ITombITKM BOCHOJIHUTH IPOOETIHI IyTeM AOIIpOoca YIaCTHU-



KOB OCMOTpa oKazajluch 0e3pe3ynbTaTHbiMU. Cyl KOHCTaTMpOBal,
yTO OECCIIOPHBIX 0KAa3aTeJbCTB BUHBI K. He mOOBITO, 1 HampaBui
YTOJIOBHOE JIeJI0 Ha JIOMOJHUTENIbHOE pacciieqoBaHue. Ho mockoib-
Ky BCE BO3MOXKHOCTH COOMpaHMS IOITOJTHUTEIBHBIX JOKA3aTeIbCTB
Y BOCTIOJIHEHUS MPOOEOB CAEACTBUS ObLIM MCUEpIlaHbl, YTOJIOBHOE
JeJ0 ObLIO MpeKpallleHO 3a HEeA0Ka3aHHOCTbIO y4acTusl OOBMHsE-
MOTO B COBEPIICHUH WHKPUMHHUPYEMOTO €My IIPECTYITHOTO HIes-
Hug 'Y,

Pe3yibraThl M3y4eHUsT YTOJIOBHBIX A€ YOeIWTEIbHO CBUICTEIb-
CTBYIOT O TOM, UTO JA€ATEJbHOCTh MPOKYpoOpa Mo obecreyeHuIo Bee-
CTOPOHHOCTY M TIOJTHOTHI PacCiIeIOBaHUS JOJKHA HAYMHATBCS C OC-
MOTpa MecTa mpouciuecTtBus. Becbma addekTuBHO hopmoii py-
KOBOJZICTBa pacciiefoBaHueM (0COOEHHO Mo Haubosiee CI0XHBIM Jie-
JlaM) SIBJISIETCSI y4acTUE TMPOKYypopa B MPOBEIEHWU JAHHOTO CJIeMI-
CTBEHHOTI'O JEUCTBUS (OCOOCHHO MO JIeJIaM O TSKKUX IPECTYIUICHM -
SIX TIpOTHB JTUIHOCTH)'S. [loguepkHeM, 4TO MMEHHO 3TOTO TpebyeT
npuka3 I'eHepasbHOro npokypopa oT 5 uiojsg 2002 r., KOTOpPbIM
MpeAncaHo TIPOKYypoOpaM BBIE3KAaTh Ha MeCTa MPOUCIIECTBHS TIO
neiaam 06 youicTBe, TEpPOPUCTUIECKOM aKTe, OaHAUTU3ME, MACCO-
BBIX Oecriopsakax M MPUHUMATh MEPHl K ITPOBEICHUIO KAYeCTBEH-
HOTO OCMOTpa MecCTa IIPOMCIIEeCTBHS, HEOTIOXHBIX CJIEICTBEHHBIX
U OIEepaTUBHO-PO3bICKHbBIX AecTBUi (11.2.5; 11.8).

HecMoTps Ha 3TO, M3ydyeHUE YTOJOBHBIX Jed MOKa3ajlo, YTO
B 80% ciyuyaeB OOHapy>KeHUsSI TPyIla, ITO3BOJISBILETO IPEAITOIaraTh
(hakt yOmiicTBa (UTO BHOCJEACTBUM ITOATBEPXKIAIOCH), IMPOKYPOP
(3amecTuTeNb, MTOMOLIHUK MPOKYpOpa) Ha MECTO MPOUCILIECTBUS HE
BeIe3kaj. Ilo M3ydeHHBIM nejlaM IIPOKYpPOPHl MPUHSIA y4acTHe
B OCMOTpE TOJIbKO 110 8 U3 HUX. OAHON U3 MPUYMH TaKOTO IMOJIOXe-
HUS AeJ, Ha Halll B3IV, SIBJISETCS caMa (DOPMYJIMPOBKA OCHOBA-
HUs Bble3la MPOKYpOpPOB Ha MecTo MpouciiecTBus. [Ipu obGHapy-
KEHMU TpyTIa TTomJac HEBO3MOXKHO Cpa3y pPelInTh, MMEJIO JIM MEeCTO
youiictBo. IIpencraBnsieTcsi, UTO MPOKYPOPHI AOKHBI Bble3XkaTh Ha
MecTa TIPOMCIIECTBUSI B KaXIOM CiIydae ITOJydeHHMs WH(OOPMAaIUN
00 oOHapy:XeHUM TpyIlla ¢ IpU3HAKAMU HACWJILCTBEHHON CMEpPTH.

Crenyer MogYepKHYTh UTO, TIPH TIPOBEICHUN OCMOTPOB, ITPOKY-
pOp He JOJIKEH BBICTYHATh B POJIM TOJIBLKO HabmonaTens'¥. ITpuau-
Masl ydacThe B OCMOTpPE MeCTa MPOMUCILIECTBUS, MPOKYPOP, C OAHOMN
CTOPOHBI, OOecCIIeunBaeT yCaoBUs Hanbonee 3¢ (GEeKTUBHOIO IIPOU3-
BOJICTBA CJICICTBEHHOTO NEMCTBUS: NMPUBICUCHUE HEOOXOTUMBIX
CITELIMAJIMCTOB, Pa3bsICHEHNE TIPAB YIACTHUKAM, TTOCIIEIOBATEILHOCTD
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MPOBEIEHUs OCMOTpa, MPaBUJIbHOE NTPUMEHEHNE HayYHO-TEXHUYEC-
Kux cpeactB. C Ipyroif CTOPOHBI, OH CIIOCOOCTBYET OOHApYKEHUIO
M 3aKpeIjIeHUIO J0Ka3aTeJIbCTBEHHOM MHGOpMaluu: HaOmogaeT
3a XOIOM OCMOTpa, JAeT CJIeJ0BATEN0 TAKTUYECKUE PEKOMEHIALIMI
0 Topsiake ero mpoBeneHus. ITpoKypop MOXET naTh ClieqoBaTeo
yKa3aHUs O BBIMOJHEHUU KOHKPETHBIX IEUCTBUI MO OOHAPYKEHUIO
vHGOpMaLIMK, OCMOTPY, (PUKCALUM U UIBSITUIO OTAEIbHBIX IPEa-
METOB JIMOO caM MOXET COBepllaTh TaKue NeUCTBUS (PEeKOMEHIyeT-
csl OCMOTpP TIPOKYPOPOM HauboJjiee CIOXKHBIX 00beKTOB'). ITpoky-
pop BIpaBe TpebOBaThb OTpPaKeHUS B MPOTOKOJE KaKWUX-IM0O 00-
CTOSITEJILCTB, TIPU 3TOM OH OOpalllaeT BHUMaHWEe Ha JOIMyCTUMOCTb
MoJlyJyaeMbIX JOKa3aTeabCTB. JIMUHOE yyacThe MpoKypopa B OCMOT-
pe TIO3BOJISIET MY C YUeTOM 0OCTaHOBKM MeCTa MPOUCIIECTBUS 1aTh
cjenoBaresilo yKazaHusi O BBIABMXKEHUM W MPOBEPKE peajlbHO BO3-
MOXHBIX Bepcuii, obecrieuynBasi TeM CaMbiM BCECTOPOHHOCTb pac-
cJieoBaHusI.

XOTS1 U3y4yeHUE TPOTOKOJIOB OCMOTpAa MeCTa MPOMCIIECTBUSI HE
MO3BOJISIET B MOJHOW MEpe OLIEHWUTb XapaKTep ydacTusi MPOKypopa,
OIPOC MPOKYPOPCKUX PAaOOTHUKOB MOKa3ajl: y4aCTBYsSI B MPOU3BO/I-
CTBE OCMOTpPOB, IMPOKYPOPHbl B OOJIBILIMHCTBE CJydaeB MPOSIBISIOT
AKTUBHOCTb B OOHapyxxeHUU uHpopMmauuu (94% ONpOLIEHHBIX).

CrenyeT OTMETUTb, UTO IO TeM JejaM, Ille B OCMOTpE MecTa
MPOUCIIECTBUS NTPUHUMAJI yYacTUe MPOKYpOp, MPOU3BOACTBO JaH-
HOTO CJIEACTBEHHOTO NEUCTBUS HE BBI3BAIO 3aMCUAHUM.

VYuactue npokypopa B OCMOTpe MecTa MPOUCIIECTBUS MO AejaM
00 yOuiicTBaX, M3HACUJIOBAHUSX, aBapusX, CBSI3aHHBIX C YeJIOBe-
YECKMMU XepTBaMU, HEPENKO MMEeT 3HAYeHME U JJIsi Ha3HaAuYeHUS
3KCIEPTU3HI.

Ha nepBoHayaJibHOM 3Talle paccjeloBaHUs IO AejiaM, MOACeN-
CTBEHHBIM CJIEIOBATEISIM MTPOKYpaTyphbl (3TO, IIpexae Bcero, youii-
CTBa W JApYrve OIacHbIe MPeCTYIUIeHUS, COBEPIIEHHbIE B YCIOBUSIX
HEOUEBUIHOCTHU), MOXET ObITh BecbMa 3(h(EeKTUBHBIM U HEIpPOLIeC-
CyaJlbHO€ MEpOIpUSTUE — TIPOBEIEeHUE MPOKYPOPOM COBELIAHUM
COBMECTHO CO clieloBaTesieM MPOKypaTyphl (M, BO3BMOXHO, C Orepa-
TUBHBIMA PAOOTHUKAMM MWJIWIINU), B XOA€ KOTOPBIX aHAIM3UPY-
I0TCS1 PE3YJIbTaThbl HEOTJIOKHbBIX CJIEACTBEHHBIX IEMCTBUI, OLleHMBA-
I0TCS1 COOpaHHbBIE JOKa3aTeIbCTBA. B X01e TakuX COBelllaHuii onpe-
JEJISIETCS TATbHEUIINI XOJ PpacCiieIOBAaHUS, TUIAHUPYETCS TTPOU3-
BOJICTBO HEOOXOAMMBIX CJIEACTBEHHBIX JACUCTBUI C y4yeTOM IpaBoO-
BbIX U (DAKTUYECKUX OCHOBAHUI WX MPOBEACHUS, TAKTUYECKOU CBO-



64

€BPEMEHHOCTH M J0KAa3aTeJbCTBEHHOTO 3HAYCHUS OXMIAEMBIX pe-
3yJIbTaTOB.

Creqyer OTMETHTB, YTO Ha3HAUYEHHME SKCIEPTU3BI JTMIHO ITPOKY-
pOpPOM MIMEET MECTO B OCHOBHOM MMEHHO B TeX CIIy4asix, KOrga OH
Y4acTBYeT B OCMOTpEe MecTa IpomciinecTBus. [IpakTuka ImoKa3hIBa-
€T, YTO TIPOKYPOPHI, KaK TPaBUIO, TIPEAITOYNTAIOT 1aBaTh YKa3aHMS
cjenoBaresisiM O MPOU3BOACTBE 3KCHEPTU3bl. TOMBKO MO 3 YrojioB-
HbIM aenam (13 u3ydeHHbIX 200 1e1) MoCcTaHOBJIEHWE O Ha3HAYEHUU
BKCIIEPTU3bl OBIJIO COCTABJIIEHO IPOKYPOPOM. AHAIU3 MOCTAaHOBJIE-
HUI TOKa3ajl, YTO KPYT BOIIPOCOB, ITOCTABJICHHBIX TEpel 3KCIIep-
TOM ObUI OIpesesieH C ucuyeprbiBaolleil MoIHOTON ( C yueToM BO3-
MOXKHBIX BEpCHi1); caMH BOIIPOCH C(HOPMYIMPOBAHBEI IPAMOTHO U
yeTko. Ilenecoobpa3HOCTh Ha3HAUYEHUSI 3KCMEPTU3bl MPOKYPOPOM
OYeBHUIHA O 0CO0O0 CJIOXHBIM JejiaM, Mo jejlaM 00 OMacHBIX Tpe-
CTyIUIeHMSX (TIpeKae BCero yOmiicTBax), IIpu HEAOCTaTOYHOCTH OIIbI-
Ta U KBaIMMUKALIMKY y ciaenoBaresiss. 3T0 0COOEHHO BaKHO Ha Tep-
BOHAYaJIbHOM 3Talle PacCceIOBaHMS IJII YCTAaHOBJICHUS OOCTOSI-
TEJbCTB IPOMCIIEAIIETO COOBITHS: ITOCTAHOBKA BOIIPOCOB IIepen
BKCIIEPTOM HOJDKHA OOeCIeuyrBaTh MCIIOJb30BaHUE BCEX BO3MOXK-
HOCTEW SKCITCPTU3BI.

VYyactue mpokypopa B IMPOU3BOACTBE CJIEACTBEHHBIX NEUCTBUI,
B TIpollecce KOTOPHBIX YCTAHABIMBAIOTCS CYIICCTBEHHBIC IJISI JKC-
nepTu3bl (akThl, SIBASIETCS rapaHTUE CcoOJIIOAeHUS 3aKOHHOCTHU
1 OOBEKTMBHO CIIOCOOCTBYET YCIIeXy Oymyllero 3KCIEepTHOIO MHC-
CJIeIOBaHUS.

Yyactue MMpoKypopa B IPOM3BOICTBE CICACTBEHHOTO SKCIICPH-
MEHTa MOXET ITOCIYXUTh 3(P(EKTUBHBIM CPEICTBOM IIPEIOTBpAIllle-
HUS HapylIeHWI M OIIMOOK, KOTOPBIE MOITYyCKAIOTCSI TIPH IIPOBEIe-
HUU 3TOTO CJIOXHOIO U TPYAOEMKOTo nerctBusl. IIpokypop B 3TOM
clTydae MOXKET HEIOCPEIACTBEHHO IaTh PEKOMEHOAIIMA TaKTUIECKO-
ro xapakrepa, obecneunTh Hanbosnee 3(POEKTUBHOE NpPOBEACHUE
skcnepuMeHTa. OCOOEHHO lieJecoo0pa3HO ydyacThe MPOKypopa
B cJIy4ae TIOBTOPHOTO ITPOM3BOICTBA CJICACTBEHHOTO SKCIIEpUMEHTA
M3-3a HEKA4eCTBEHHOTO TePBOHAYATBHOTO €T0 IPOBEICHMUSI.

B cucreMe cieacTBEHHbIX AEHCTBUU 0c0O0O€ MECTO 3aHHMMAaeT
JIOTIPOC, UTO OOYCIOBJIEHO BaXKHBIM €ro 3HaueHWeM. [lormpoc sBs-
€TCsl HamOoJiee pPacIpoOCTpaHEHHBIM CIIOCOOOM COOMpaHus JoKa3a-
TEJIbCTB, a TAKKE CIIYKUT TPOIECCYATBHBIM CPEACTBOM X IIPOBEP-
Ku: 0oJjibllIasi 4yacTh MH(OpMALMU O MPECTYIJICHUU IOJy4aeTCs
U TIPOBEPSICTCSI MMEHHO C TTOMOIIBIO TOIMPOca CBUAETENCH, ToTep-
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TIEBIINX, TTOI03peBaeMbIX, OOBUHSAEMBIX. B 3TOI CBSI3M TIpeacTaBis-
€TCsl aKTyaJlbHON MpobJjieMa MOBbIlIeHUS 3(POEKTUBHOCTU JOKa3bl-
BaHUS IMPUMEHUTEIBHO K ITPOBEICHUIO JOIPOCOB M OYHBIX CTABOK.

Ob6paraer Ha cebs BHUMaHUE TOT DakT, uTo 1Mo 30% yroJoBHBIX
IeJI CO CIEeACTBEHHBIMM OIIMOKAMM CJICIOBATENIIMU HE OBLIH JIOTI-
POIIIEHBI CBUAETENH, TTOKa3aHMS KOTOPHIX MMENIA 3HAUYCHME IS Jea.
OODBSICHSIETCS 3TO B OCHOBHOM HEIOOLIEHKOM KaKOro-a1u00 3jieMeHTa
MpeaMeTa JOoKa3bIBaHUsI, HEOOOCHOBAaHHBIM CY:KEHHEM KpyTa Bep-
CHUIA, B TOM YMCJIE HEIOCTATOYHO TIIATEJIBHOW MPOBEPKOU BEpPCUM,
BBIIBUTAEMBIX OOBWHSIEMBIM, a TakKKe OIMMOOYHBIM CYKICHUEM
0 JOCTAaTOYHOCTH YK€ COOPaHHBIX MOKa3aTebCTB.

BrI3BIBaeT cephe3Hble 3aMeYaHMs M Ka4eCTBO JOIpOca CBUICTE-
Jieit u motepneBimx. Kak 1moka3ano u3ydeHne yroJoBHBIX A6, TIpaK-
THYECKUE PAOOTHUKM 3a9acTyIO0 ITOAXOMIT YIPOIIEHHO K IIpOBee-
HUIO OIIPOCa, He MCIIOIb3YIOT TAKTUYECKHE TIPUEMBI, HaIIpaBJIcH-
HbIE Ha TTOJTyYeHNe MaKCUMyMa T0Ka3aTeIbCTBEHHON MHMOPMAIINN.
Hepenko ciemoBaTeny MTOBOJBCTBYIOTCSI MACCHUBHOM POJIBbIO, (PUK-
CHUpYs JWIIb TO, YTO COYTET HYXHBIM CKa3aTh IOIpallBacMBbIi,
¥ He TIBITasiCh BOCIIOJIHUTB TTPOOEITBI, YCTPAHUTD IPOTUBOPEUMS: TIPO-
TOKOJIBI TIEPBOHAYAIBHBIX TOITPOCOB B MOAABIISIONIEM OOJIBIIIIMTHCTBE
cIy4yaeB TMPeACTaBIIsIIOT cOO0M 3ammnch CBOOOHOTO pacckasa J1orpa-
LIMBAaeMOT0, BOIIPOCHI CiIeaoBaTesIsI, KaK MPaBWIO, O0OHAPYKNBAINCH
JIUIIb B TIPOTOKOJIAX TOBTOPHBIX JOIpPOcoB. Hepeako ciemoBarenn
HEBEPHO OIPEIEIAIOT TMPEeaMeT AOMpPOoca WM MCCISIYIOT OOCTOSI-
TEJIbCTBA, MOUIEKAIIE BBIICHEHUIO TI0 NIEJTy, TOH YIJIOM 3peHUS
TOJLKO OAHOM Bepcuu. Tak, 1mo 13% yrojaoBHBIX A€ CO CJIEICTBEH-
HBIMM OIIIMOKAMM BO3HWKaIa HEOOXOAMMOCTh MOBTOPHBIX HOIIPO-
COB CBHUJETENICH MO TIPUIMHE HETTOJHOTHI MIepBOHAYAIBHOTO JOTIPO-
ca. Penko mpuMeHSIOTCS DOIOJHUTEIbHBIE CpencTBa (hUKCALIMU
MoKa3aHUii, XOTS B psilie cyyaeB OblLla OUeBMIHA 11€J1ecO00pa3HOCTh
BBITIOTHEHMST TOTIPAIIMBAEMBIM CXeM W PHCYHKOB.

IlaccuBHOCTD ciieoBaTesIcii MPOSBISUIACh U TIPU IOIPOcax I0-
Jo3peBaeMoro u ooBuHseMoro. Oo0paiaer Ha ceds BHUMAaHUE, UTO
HepenKo OOCTOSITEIhCTBA, OTHOCSIIMECS K OOBUHEHUIO, HE BBISIC-
HSJIUCH CIIeoBaTeIeM C TOCTAaTOYHOM TOJIHOTOM, a JTOBOMBI JOIIpa-
LIMBAeMOTO, OTPHUIIABIIIETO BUHY, HE KOHKPETU3UPOBAIUCH. Pemko
ciemoBaTeeM TPEANPUHUMAINCH TOMBITKA BBIICHUTH NPUYUHY
W3MEHEeHUs OOBMHSIEMBIM TTOKa3aHWi, OMPOBEPTHYTh B XOHIE IOII-
poca JIOXHBIE TToKa3aHHWs. IlpakTMueckyd HE WMCIIOJIb30BajOCh TP
JIOTIpoce TIPEIbSIBIICHUE J0Ka3aTeIbCTBY!,



IMocnencTBreM OImMMOOK, TOITyCKAeMBIX TPU ITPOU3BOIACTBE IOII-
POCOB, SBJISIETCSI HEBO3MOXHOCTD ITOJTYYUTh HEOOXOAUMBIE IJIST TIPO-
BEpKM MMEIOIINXCST JOKA3aTeIbCTB JaHHBIC, YCTPAHUTD TTPOTUBOPE-
Yus B JOKA3aTeIbCTBAX, BOCIIOJTHUTD MPOOETHI B JOKA3aTEIbCTBEH-
HOM MaTtepuaie. HeciayJaitHo B JmTepaType MOTUYEPKUBAETCS, UTO
IOIIPOC SIBISIETCSI BaXXHBIM OOBEKTOM HAA30PHOUN HeSITeILHOCTH
MpoKypopa (0COOEHHO TOIPOC OOBMHSIEMOTO)'32.

B kauectBe HambOosiee 3deKTuBHOM (OPMBI Ham3opa CIIpaBed-
JIUBO BBIIETISTIOT y4acTHe IPOKypopa B gompocax'®. JlelcTBUTEIb-
HO, B 3TOM CIIy4dae IMPOKYpOpP HEMOCPEACTBEHHO BOCIIPMHUMAET JI0-
Ka3aTeJIbCTBEHHYI0 MH(POPMAIIMIO, OIIEHUBACT C TOYKM 3pPCHUS 3a-
KOHHOCTHY JEHCTBUSI CemoBaTessI 110 e¢ TPOBEPKE M 3aKPEIICHUIO
W Ha OCHOBE 3TOTO TYT XK€ MPHHUMAET MEPHI IO MPEaYyIIPEXKICHUIO
¥ YCTpaHEHUIO HApYIIEHMI, OKa3aHWIO TIOMOIIN CIeaoBaTeN 0. YJa-
CTHE TIPOKYpOpa TOBBIIIIAET OTBETCTBEHHOCTD CJICIOBATEIS 3a Kaue-
CTBO M MOJTHOTY JOTIPOCA, CIAYXKHUT TapaHTHEH OCYIIIECTBICHUS TIpaB
¥ 3aKOHHBIX MHTEPECOB TpaXkKmaH.

OnHako, HECMOTPSl Ha BaXXHOCTb JaHHOU (hOpMbl Haja3o0pa, MUC-
MOJIB3YeTCSI OHA TIPOKYPOPOM CPaBHHUTEIBHO penko. Tak, Mo u3y-
yeHHbIM 200 genaM MpoKypop MpUHUMAI yYacTUe TOJIbKO B 28 oI~
pocax. ComracHO pe3yJibTaTaM OIpOCa, OCHOBHOW IMPUYMHOM, ITO-
Oyxxmaroleil mpoKypopa MPUHATh yIacTHe B IMPOU3BOICTBE AOIIPO-
COB, SIBJISIETCSI 0co0asi CJIOXKHOCTb YTOJIOBHOTO jeJia (3TO OTMETWIN
65% omnpolleHHbIX ITPOKYPOpoB); 30% OMNpOIIEeHHBIX ITPOKYPOPC-
KHX pabOTHUKOB PYKOBOICTBYIOTCS CTPEMJICHHEM JIMYHO TIOJYIUTh
vHGOpMaLIMIo 00 00CTOSTENbCTBAX Aejia WM MPOBEPUTh MUMEIOLIN-
ecs B JeJie JOKa3aTeIbCTBa.

BombIMHCTBO MPOKYPOPCKUX pabOTHUKOB (76,3%) CUMTAIOT BaX-
HBIM aKTMBHOE y4YacTHe B IPOM3BOACTBE AOMPOcoB. OmHAKO IIpH
onpoce cienonateneil (80% KOTOPBIX COCTABWIIN CJIEIOBATENNA TIPO-
KYypaTyphbl) TOJIbKO 45% OTMETUIM aKTMBHOCTb IPOKypopa. MUsyue-
HHUE YTOJIOBHBIX IIeJT TaKKe ITOKA3bIBACT, YTO IPOKYPOPHI AKTUBHBI
JIaJIeKo He Bcerma: M3 9 ciyJaeB MPUCYTCTBUS IIPOKYpopa IpHU IIpo-
W3BOJICTBE JOIpOCa CIEAOBATEIEM TOJIBKO B ABYX CIIydasx IPOKY-
pop 3amaBaj BOIIPOC IOIpalIMBaeMbIM (IIPUYEM TOJBKO B OIXHOM
cIyyae BOIIPOC Kacajcs cyluecTBa aeia). IIpeacrapisercs, 4To mac-
CHUBHOCTb TPOKYpOpa 3HAYUTEIbLHO CHMXAeT 3(h(EeKTUBHOCTb ITOM
¢dopMbI Hag3opa.

Be3ycnoBHO, pe3yabTaTUBHOCTL YUaCTHs IIPOKYpopa B AOIPOCE
3aBHICHUT OT CTETIEHM TTOATOTOBKY K HeEMY MpoKypopa'**. B aToit cBs-
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31 MPOKYPOPY IIeIecCO00pa3HO ¢ YU4EeTOM IIpeAMeTa IoIpoca M3y-
YUTh MaTepHUAaIBl YTOJIOBHOTO Je/ia, 00paTUTh BHUMaHKMe Ha JoKa3a-
TEJIbCTBA, OTHOCSIIINECS K TeEM OOCTOSITEILCTBAM, ITO TTOBOMY KOTO-
PBIX TIPEACTOUT JOIPOCUTH JAaHHOE JIUIIO.

HermocpencrBeHHOe O3HAKOMJIEHUE IIPOKYpOpa C YTOJOBHBIM
JIeJIOM B OOJBIIEH CTEIeHM CIOCOOCTBYeT 3(P(PEeKTUBHOCTU IIPE-
CTOSIILEro AOIIPOCca, MOCKOJIbKY (pOpMHUpPYET Yy HEero HauboJjee I10JI-
HOE TIPEACTABJICHNE O CJIOKMBILIEHCS K MOMEHTY JIOIIPOCca CISACTBEH-
HOU cuTyaluud, 00 OCOOEHHOCTSIX JMYHOCTU JOMNpPallnBaeMoOTo,
0 KayecTBe IMPOBEIECHHOTO pacCiIeIOBaHUs, MOMYIIEHHBIX Hapylle-
HUSX U OIIMOKaX, O JOMYCTMMOCTH COOpPaHHBIX MOKA3aTeJIbCTB.

Ilo pe3synpraTamM M3y9eHUS JejIa TIPOKYPOPY CAemyeT TPOIyMaTh
XapakTep M TpeIesibl yJ4acTUs B TAaHHOM CJICICTBEHHOM ICHCTBUU,
OIPEICINTh KPYT OOCTOSITEIBCTB, KOTOPHIE HEOOXOMMMO BBISICHUTB;
apTyMEHTHI W J0Ka3aTeJbCTBA, KOTOPHIE MOTYT OBITH MCITOJIb30BaHBI
B xoze porpoca. C yIeToM CIOKHOCTH TIPEACTOSIIIETO TOIIPOca Mpo-
KypOp MOXET OOCYIUTH CO CJemoBaTeNIeM XOI JOIpOca, IPHEMBI,
KOTOpBIE 11e1eCO00pa3HO MPUMEHUTD: OIPEIeINTh ITOCIeI0BATEIb-
HOCTb TIOCTAHOBKM OITPEICICHHBIX BOIIPOCOB M IIPEIBSBICHUS II0-
Ka3aTeJbCTB AOMPAIINBACMOMY.

IIpencraBnisieTcsi, 4TO €CIM pedb WACT O JOMPOCE OOBUHIEMOTO
(rmomo3peBaeMoro), To MPOKYpoOp HE JOJKEH OrpaHUYMBATLCS 3ac-
JYIIWBaHUEM JOKJana cienoBaTenst'>. MHopMammio o moka3areib-
CTBax, OOOCHOBHIBAIOIIMX OOBMHEHUE, O IMO3UILIMM OOBUHSIEMOIO
MIPOKYPOP JODKEH TONYYUTh TTOCPEICTBOM TIIATEILHOTO M3YICHUS
MaTepHuayioB aeja.

Ocoboe 3HauYeHHWe MMEET ydyacTHe MpoKypopa B JOMNpoce OOBU-
HSEMOTO U TI0J03peBaeMOr0, OCOOEHHO IO YIOJIOBHBIM JejaM
0 TSDKKUX MpecTyIuieHusx > . ITpokypop, Kak opraH yrojJoBHOIO IIpe-
cliemoBaHud, 00s13aH 00eCIeYnTh 3aKOHHOCTh U OOOCHOBAHHOCTH
NpUBJIEYEHUS JiMla B KayecTBe OOBMHsieMOro (000CHOBAaHHOCTH
MOCTaHOBKH JIMlIa B TMOJIOXEHUE Moa03peBaemMoro). PellieHue 3Toi
3aaYM TOCTUTAETCS HE TOJBKO M3YyIeHUEM ITPOKYPOPOM ITOCTAHOB-
JIEHWS O TIPUBJICYCHUN B KauyeCTBE OOBUHSIEMOTO, HO M O3HAKOMIIC-
HHEM C JO0Ka3aTeIbCTBAMU, ITOCITYKMBIIMMU OCHOBAaHUEM JIJIST BBI-
HECeHUsI STOro TOCTAHOBJICHMS, M TIPEXKIE BCEro C IMOKAa3aHUSIMU
o0BuHsieMoro. ITo3BosMM cebe He COMIacUTbCS C YTBEPXKIECHUEM
A.T' XanuynuHa o TOM, YTO Ha JAaHHOM 3Tare paccielIoBaHUs IIPO-
Kypop He TIPMHMMAET YJacTUs B OCYIIECTBIEHUU YTOJOBHOTO TIpe-
CIIeIOBaHMS, U yYacTHE €ro B AOMPOCE OOBUHSIEMOTO B CBSI3M C pe-



LIEHrEeM BOIIpoca 00 apecTe WM B LIEISX MPOBEPKU ITOCTYITMBILCH
KajoObl MOAYMHEHO 3ajJade Haa3opa, a He COOMpaHUIO0 OOBUHU-
TEJIbHBIX JI0KAa3aTeabCTB'Y.

Llesmb TOTIPOCOB B KaXKIOM KOHKPETHOM CJIydae 3aBUCHUT OT OCO-
OCHHOCTeI1 Ieya, OMHAKO, OOIasl MX HAIIPaBJIEHHOCTh 3aKJII0UaeTCs
B TOM, YTOOBI TIPOKYpPOp JIMYHO, a HE IT0 TPOTOKOJY AOIPOca BOC-
TIPUHSIT TTIOKa3aHUsT 0OBUHSAEMOro. Takoe JTMIHOE BOCIIPUSITHE TAcT
MPOKYpOPY BO3MOXHOCTh C(POPMUPOBATh CBOE BHYTpEHHEE YOexX-
JIeHWe O BUHOBHOCTH TIPUBJIEUYEHHOTO K YTOJIOBHOM OTBETCTBEHHO-
CTH JINIIA, COTIOCTABUB €T0 IOKa3aHMSI C COBOKYITHOCTBIO COOpaH-
HBIX TI0 ey JTOKAa3aTeIbCTB.

ITokazanust 0OBUHSIEMOro (IIOZO3PEBAaEMOr0) MOaYac OIpeaess-
0T TO HampaBJIEHUE, TTI0 KOTOPOMY IOJDKHO MATH HJalbHEHIIee pac-
clemoBaHME nejla, «HepeaKoO HAI0T TO OCHOBHOE 3BEHO, KOTOPOTO
HeIoCTaeT B OOIIEH IIeNM JOKAa3aTelIbCTB, COOPAHHBIX IO HEIy» ',
INokazaHus OOBMHSIEMOTO MOTYT M3MEHUTh M JaXe OIPOBEPTHYTH
chopMynMpoBaHHOE OOBMHEHME, Ka3aBllIeecs BeChbMa OCHOBATE/Ib-
HbIM U yoeauTenbHbIM. I[ToaToMy ocobo cieayer obpaTuTh BHUMa-
HUE Ha BBIABUTaeMBIe OOBMHSIEMBIM (IIOJ03pPEBAa€MbIM) B CBOIO 3a-
muty Bepcuu. [IpoKypop MODKeH KOHKPETHM3MPOBATh IOKA3aHUS
OOBHHSIEMOTO, BBISICHUTh BCE HEOOXOAMMEBIE NETaayd M IaTh yKa3a-
HUS CIIEIOBATENIO O TIIATEIHHOM MPOBEPKE BCEX TOBOIOB OOBMHSI-
€MOT0, O TIPOBEICHNN KOHKPETHBIX CIIEACTBEHHBIX MeicTBUiL. Tem
caMBIM OyzeT obecriedeHa BCECTOPOHHOCTh M TOJTHOTA paccienoBa-
HUS, a TaKXKe BBIIBIDKEHHE CIIPABEIJIMBOTO OOBHMHEHMS.

ITpuMeHUTETEHO K TIPOM3BOACTBY IOIPOCOB 0CO00E 3HAUYCHHE
MoJIyJaeT Takas ¢opMa yJ9acTHs MPOKypopa B TOKa3bIBAHWM, KakK
MPOBEICHNE TOIPOCa JIMIHO TTPOKYPOPOM.

B OonblIMHCTBE Ciay4yaeB, KaK MOKa3bIBaeT IIPaKTUKA, IIPOM3-
BOZICTBO IIOIPOCA JIMYHO TTPOKYPOPOM MMEET MECTO MpPH PEIICHUN
BOIIpOCa O 3aKJIIOYEHUM TOJ CTpaxy. B xome Takmx IOIPOCOB IIpO-
KypOp BBISIBIISIET i1 ce0s Haauuue JTUOO OTCYTCTBME OCHOBAHUIA
JUIs1 TIpUMEHeHUsT ToJo0HbIXx Mep. Tak, yctaHoBieHo 19 ciyyaes
MPOU3BOICTBA AOIPOCA JTUYHO MPOKYpopoM: 16 — mompochl 0OBU-
HSIEMBIX 1 TOJBKO 3 — JOMPOCHI CBUIETENEH.

B TO Xe BpeMs M3ydeHME eI TTOKa3bIBaeT, UTO IPOU3BOICTBO
IIPOKYPOPOM JIOIPOCOB CBHUAETEECH M TOTEPIIEBIINX MOXET OBITh
0co0eHHO 3((EeKTUBHO Ha IEPBOHAYAILHOM 3Talle pacciieIOBaHMSI.

YTOoJIOBHO-TIpOLIeCCYaTbHBIN 3aKOH HE TpeaycMaTprBaeT CiIyda-
€B, KorJa IPOKYpOpYy HEOOXOAMMO JIMYHO IPOM3BOIMTHL JOIMPOC.

TToaToMy 3acaykuBaeT BHMMaHUs TMPEAJIOXKEHWE psia aBTOPOB OIl-
peaenuTh B 3aKOHE KPYT CllyyaeB, Koraa MpoKypopy lieJiecoo0pa3Ho
mpoBecTu morpoc JudyHo'¥. [IpencraBisercs, 4To K 0OCTOATEIb-
CTBaM, OOYCJIOBJIMBAIOIIIMM HEOOXOAMMOCTh MPOU3BOJACTBA JOIpOCa
JIMYHO TPOKYPOPOM, CJIENyeT OTHECTU: MPOBEPKY 3asiBJICHUS
0 HEOOBEKTMBHOCTHM CJieOBaTeNsi U MCIOJb30BaHNE MM HE3aKOH-
HBbIX METOIOB IPOBEACHUS JOMPOCa; OTKa3 OOBUMHSIEMOrO OT Jayu
MoKa3aHWUM clieqoBaTel0; 3asiBJIeHUE OTBOAA CJIEAOBATENI0; XOaa-
TaiiCTBO OOBMHSIEMOTO, a TakxKe MpochOa ciaenoBaresis O MPOU3BOI-
CTBe nornpoca MpoKypopoM. ITpoKypop MoOXeT NMpUHSTH pelleHue
O TMPOU3BOJCTBE JOINpOcCa TakKXKe B CIydyae, €CiM OH COMHEBaeTcCs
B pe3yJibTaTax A0Mpoca, BbIIIOJIHEHHOIO ciiefoBareyieM, 1100 He yBe-
PeH, 4TO cliefioBaTe)ib CMOXET caM KBaIU(PUIIMPOBAHHO IPOBECTU
CJIOXHBIN JOTIPOC.

IIpu mpousBOACTBE AOMNpoca MPOKYPOPOM OH caM pelllaeT Bce
BOMNPOCHI TMOArOTOBKM, OpraHM3allMy AOMpoca, BbIOOpa TaKTUYeC-
KUX TIPUEMOB ero mpoBeneHus. B Tex ciaydasx, korga Ao0poc mpo-
W3BOJUTCS cClieqoBaTejeM IpY y4acTUMU TPOKYypopa, 3a OpraHM3a-
LIMIO 1 TIPOBEACHKE AOMpoca OTBeYaeT cienoBareib. OueBUIHO, YTO
BMEIIATEILCTBO MPOKYypopa B IMPOBEAEHUE IOIMPOCA MOXET MUMETb
MECTO TOT/a, KOrjua cjeloBarejieM HapyllaloTcs WIM He B MOJHOM
Mepe BBIMOJHSIOTCI TpeOOBaHUs 3aKOHA. DTO HE O3HAyaeT, uTo
MPOKYpPOP OKEH MPUCYTCTBOBATh TOJIBLKO B KauecTBe HabjtomaTe-
Jisd, OH JOJKeH MPUHUMMATh MEPhl K HauOoJiee MOJHOMY BBISICHE-
HUIO OOCTOSITENIbCTB, UMEIOLIMX 3HaueHue i aena. Ilocne Toro,
Kak cjiefoBaTelib BBISICHUJI BCE, UTO CUMTal HEOOXOAUMBIM, MPOKY-
pOp 3a1aeT JOMpPallMBaEMOMY BOITPOCHI, BO3MOXHA MOCTAHOBKA YTOU-
HSIIOLMX BOMPOCOB MPOKYPOPOM Ha BCEM CTaauM MOJydeHUsl MoKa-
3aHuii. B.fI.YekaHoB 0co00 IogYepKuBaI, 4ToO CAeIOBaTe/Ib HE BIIpa-
BE OTBOIUTH BOIMPOC, 3aJaHHBIA MPOKYpOpoM ',

Tak, B 3 ciy4asix mpoM3BOACTBA IIPOKYPOPOM J0IIPOca HECOBEP-
LLIEHHOJIETHETO OOBUHSIEMOTO Ha OCHOBE OLIEHKU MMEIOLIUXCS B IeJie
Jl0Ka3aTeJbCTB M IOKa3aHUl OOBUHSEMOIO IPOKYpPOp MNpUILE
K BbIBOJY O HEIOCTAaTOYHOCTU OCHOBAaHUM JJIs1 MIPUMEHEHMS 3aKJITI0-
yeHus nona crpaxy. OTkasbiBasi B CaHKLMM Ha apecT, MPOKypop
yKa3blBajl Ha TMPOTUBOPEYMBOCTb OKA3aTeJbCTB, HEIOCTATOUHYIO
MPOBEPKY B psiie CAy4yaeB JAOBOJOB OOBHUHSIEMOIO, HEOOXOAMMOCTD
MOJIyYeHHUs JOTIOJIHUTENIbHBIX J0Ka3aTebCTB. Takum o0pa3oM, B Xoe
paccliiefoBaHusl co3aaBajach peajibHask BO3MOXHOCTb MpeaoTBpallie-
HUS U YCTPAHEHUS CJIEACTBEHHBIX OIIMOOK.
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Crenyer mpu3HATh HEIOITyCTUMBIM (DOPMAJIBHBIN ITOIXOM TIPO-
Kypopa K JIOIpocaM HECOBEPIICHHOJETHUX OOBHHSIEMBIX IIPU pe-
1IeHuM Borpoca o6 apecte. IIpu uU3ydyeHUU Jea ObUIM BbISIBJIEHbI
cJIydad, Koraa IpoKypop (PMKCHUPOBal CKa3aHHOE MOIPaIIiBAeMBIM,
HE BBISICHSI TIPUYMH W YCJIOBUI COBEPIICHUS WM TIPECTYIUICHUS,
He TIPUHUMAJI MephI K JAeTaM3aIy TOKa3aHWil TP OTPUIIAHUN 00-
BUHSIEMBIM CBOEU BHWHBI, K BBISICHEHUIO OOCTOSITEIIBCTB ITPOWCIIEI-
rero. MznoxeHue nokazaHWil 3aHUMAaJIO BCETO JIMIb CTPAHUILY, AOT-
pocC TIPOBOAMJICS HEMPOMOJKUTENIbHOE BpeMsi. IIpu Takom Trojaxone
11eJIb TPOU3BOACTBA JIOINPOCa MPOKYPOPOM HE peaiu3yeTcsl.

IIpakTrka yoemuTeTbHO CBHIACTETBLCTBYET B IOJIB3Y IIPOBEICHUS
JOMpoca OOBUHSIEMOIO, IMOA03pPeBaeMOro mpokypopom!'¢'. Ilpukas
I'enepanpHoro mpokypopa P® ot 18 mions 1997 1. Ne31 «O6 opra-
HU3aIUU TIPOKYPOPCKOTO Ham3opa 3a MpeIBapUTETbHBIM CIICIACTBH-
€M M JITO3HAaHWEeM» IPaBUJILHO OPHEHTHUPOBAT IPOKYPOPOB TIPU pe-
LIIEHNX BOIIPOCa O CAaHKIIMOHMPOBAHUHU apecTa, KaK IPaBUJIO, TOII-
palIvBaTh JINIIO, TIOAJIeKAIIIee apecTy, TIIATEIFHO TTPOBEPSITh JOBO-
Ibl OOBUHSIEMOTO O HEBMHOBHOCTHM, OKa3aHWM Ha HEro JaBJICHUS,
HapyllleHnu TIpaBa Ha 3amuty. [lepen madyeil caHKIIMM Ha apecT BO
BCEX CIIy4asx JUYHO JOIPaIINBaTh HECOBEPIICHHOJIETHUX OOBUHSI-
eMmbiX. PerieHre o0 oTkKa3e B CAaHKIIMM Ha apecT C yKa3aHUEM €ro
MOTHMBOB TPOKYpPOp JOJDKEH M3jlaraTb Ha MOCTAaHOBJIEHUM 00 W3-
OpaHUM Mepbl MpeceyeHus WIM B OTHAeJbHOM HOoKyMeHTe (1. 1.10).

O BBITIOTHEHNM PEKOMEHIAIIMI TTpHKa3a TOBOPUT TO, UTO IIPHU
CaHKIIMOHMpOBaHMU IO 118 memam apecra HeCOBEPILICHHOJCTHUE
TOTIPAIIMBAIMCH BO BCEX CIIy4Yasx, a COBEPIICHHOJETHUI OOBHUHSIE-
MBI — TOJIBKO B OTHOM, ITOIO3peBaeMEbIe K& BOOOIIe HE IOIpallii-
BaJINCh TTPOKYypopoM. IIpencrasisieTcsi, UTO B LIEJSIX BCECTOPOHHEM,
MOJIHOM U OOBEKTUBHOM IIPOBEpPKU OOBMHEHUS (IIOHO3pEHUS) Iie-
JIecooOpa3HO 3aKpeInuTh B 3aKOHE IIOJIOKEHHE 00 00s13aTeIbHOM
JIOIPOCE MPOKYPOPOM OOBUHSIEMOro (IIOJO3pEeBAaeMOro) IMpu pelie-
HUM Borpoca 00 u3bpaHUU B KaueCTBE MEphI MPeceueHuUs 3aKiioue-
HUS TIOI CTPAXKY.

B nureparype He 0e3 OCHOBaHMIA, HA HAIll B3I, BHICKA3bIBa-
FOTCSI OITACEHMSI, UTO C BCTYIUICHHUEM B CHILY MoJioxXeHui c1.22 KoH-
ctutyuun P® ydyactue mpokypopa B JOIpocax, paBHO KaK M JIMY-
HO€ MX TIPOM3BOACTBO MPOKYPOPOM, OYIET HOCUTDH SITU30IMICCKUIA
xapakTtep'®2. B a0t cBsi3u cnenyer oopatuthest K YIIK P®. B coot-
BercTtBuM ¢ KoHcturynmeit cormacHo cT.108 YIIK P® 3aximoueHme
IO, CTPAXXy B KAYeCTBE MEPHI TIPECEUCHUST TIPUMEHSIETCS TOIBKO TI0
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cyaeoHoMy pelneHuio. Ilpy HeoOXoaMMOCTH M30paHUsI B Ka4eCTBE
MeEphl MPeceueHMs] 3aKII0YEeHUs MO CTpaxy MpPOKYpop, a Takxke
ciefoBaTesib M JI03HAaBaTeb C COTJIacusl MPOKypopa BO30YyXIaroT
mnepea CyIoM COOTBETCTBYIOlllee XodaTailcTBo. B mocraHoBieHUU
0 BO30YXXIEHUM XOAaTaliCTBa M3JararoTCsi MOTMBBI M OCHOBAHWMS,
B CUJIy KOTOPBHIX BO3HMKJIA HEOOXOIMMOCTb B 3aKJIIOUEHUU I10A0-
3peBaeMoOro WUjid OOBMHSIEMOTO MOJ CTPaxXy M HEBO3MOXHO M30pa-
HUEe MHOU Mephl NpeceyeHus. K nmocraHOBIEHUIO TTpUJIararoTcsl Ma-
Tepuasbl, MOATBEpXKIAalOIIMe OOOCHOBAHHOCTb XOoJaTalicTBa
(4.3 c1.108 YIIK P®). 3akoH He yKa3bIBaeT, KaKue MaTepHabl,
000CHOBBIBAIOIIME 3aKJIIOUEHUE IO/ CTPAXY, JOJKHBI ObITh MPUIIO-
JKeHBI K xomaraiicTBy. [lpencraBisieTcsl BepHBIM pasbscHeHHe Bep-
xoBHoro Cyga P®, yto K TakMM MaTepuajaM OTHOCSTCS: KOIUU
MOCTaHOBJIEHUSI O BO30YX/IE€HWM YroJIOBHOIO Jiejia U TMpPUBJIECYEHUN
JIMIa B Ka4ecTBE OOBMHSIEMOIO, KOMUM IMPOTOKOJOB 3aJep>KaHUs,
JIOTPOCOB MOA03PEBAEMOr0, OOBUHSIEMOrO, a TakKXKe MMeEIInecs
B JeJie IoKa3aTeJIbCTBa, MOATBEPXKAAIIe HaTUUe 0OCTOSITENIbCTB,
CBUJIETEJILCTBYIOIIMX O HEOOXOAMMOCTU M30paHUs JIMIY MEpbl Tpe-
CEYEHMSI B BMJIE 3aKJIIOUYEHUS MOJ CTpaxy (CBEAEHUSI O JUYHOCTU
noxo3peBaeMoro, oOBMHSEMOrO, CIIPaBKA O CYAUMOCTH, JaHHbIE
0 BO3MOXHOCTH JIMLA CKPBIThCSI OT CJIEACTBUS, 00 yrpo3ax B ajapec
MoTepIeBIIMX, CBUAeTeNel U T.11.). KpoMme Toro, mMCbMeHHOE 3asiB-
JIeHre OOBMHSEMOTO, IOoa03peBaeMoro ob6 oTka3e OT 3alllMTHUKAa
B CJydYasix, KOTJa B YIOJOBHOM jieJie 3alllMTHUK He y4yacTBYeT U 00
3TOM HE€ c/ejlaHa 3aluch B MPOTOKOJIE I0IMpoca B KayecTBE MOM0-
3peBaeMOro WJIM OOBUHSIEMOIo0's,

Cornacue mpokypopa oQopMIIsIETCSI B BUAE COOTBETCTBYIOIICH
3alMCU TIPOKYpopa Ha IMOCTAaHOBJAEHUU O BO3OYXAEHUM XojaTaii-
CTBa WJM BbIHECEHUS] MPOKYPOPOM OTAEIbHOIO IOCTaHOBJIEHMUS.
ITpokypop ydyacTByeT MpU PacCMOTPEHUM CYAOM MOCTAHOBJIEHUS
0 BO30YXIEHUU XoJaTaiicTBa 00 M30paHUM 3aKJIIOUYEHUS MOJ CTpa-
Xy B KadecTtBe Mepbl mpecedeHus (4.4 ct.108 YIIK P®). Takum
00pa3oM, Bce Cilyyau 3aKJIIOUEeHUs MOoJ CTpaxKy MOAKOHTPOJIbHBI PO-
Kypopy. Onnako, YIIK P® He Bocripou3Boaut TpeboBaHus 4.3 ¢T.96
YIIK PC®CP o TOM, 4TO TIPOKYpOp HOJIKEH JIMIHO IOIIPOCHUTH
HECOBEPLIEHHOJIETHETO OOBMHSIEMOTrO MPU PEILLIEHUH BOMPOCca O 1aue
corjacusi Ha Bo30yXJeHMe Tepel CyloM XoiaTalicTBa 00 M30paHUU
Mepbl TIpeceyeHusl B BUIE 3aKIIOUeHUs non cTpaxy. [Tpeacrapiser-
Cs, YTO TaKO€ MOJIOKEHME MOXET HEraTMBHO OTPa3WTbCS Ha Kaue-
CTBE CJIEICTBUSI U, B KOHEUHOM MTOTE€, Ha COCTOSIHUM 3aKOHHOCTU
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B cepe paccieqoBaHus MPeCTYIUIEHUH, TaK KaK MPOKYpop OTCTpa-
HsIeTCS OT HEOOXOAUMOCTH MPOBEPUTh U OLIEHUTH BCE MMEIOLIUECS
JI0Ka3aTejbCTBa, BEPCUM OOBUHSIEMOTO.

VYuactue npokypopa B I0INpoce OOBUHSIEMOIO U MOA03pEeBaEMO-
ro oOYCJIOBJIEHO MpollecCyaJbHON (byHKILMENH MPOKYpopa, CIYKUAT
3((HEKTUBHBIM CPEICTBOM O0ECIIEUCHUSI 3aKOHHOCTA U OOOCHOBAH-
HOCTU TIpUBJIEUEHMS JIMLA K YTOJOBHOM OTBETCTBEHHOCTU: MO3BO-
JISIET MPOKYpopy cHopMyauMpoBaTh BHYTpEeHHee YOEeXKIeHUE O BM-
HOBHOCTHU Jivlia, 00eCHeUYnTh JOJIKHYIO MPOBEPKY OOBUMHEHMUS.

HymaeTcst, 1ienecoobpas3Ho 0bl10 Obl 3akpenuTh B YIIK P®D me-
XaHWU3M, TPeAyCMaTpUBAIOIIUN MPUHSITUE CYIOM pELIeHUs O MpU-
MEHEHMU Mepbl NpeceueHusi, CBSI3aHHOU C JIMILeHWEM CBOOOJbI,
rocJie MOJyYeHMsT Ha 3TOT CUEeT 3aKJII0UeHUs ITPOKypopa, OCHOBaH-
HOTO Ha M3YYEHUM TIOCIAENHMM MaTepuasioB Jeja U Ha pe3yJbTaTax
JIMYHO MPOBENEHHOIr0 J0Ipoca OOBMHSIEMOTO, MOA03PEBAEMOTO.

BrlllieckazaHHOE MPUBOAUT K BBIBOLY O TOM, UTO B Psifie CyvyaeB
WMEHHO HEINoCpeJACTBEHHbIE (DOPMbI Yy4yacTUs IMPOKypopa B JOKa-
3bIBAHUM OKa3bIBalOTCS Haubojee 3(pPeKTUBHBIMU, OAHAKO BPSII
JIU MOXHO CUMTaTh 3TU (POpMbI OCHOBHBIMM. B 1ieisix pyKoBoacTBa
JI0Ka3aTeJIbCTBEHHOM MeSITeJIbHOCTbIO ClieoBaTesisl MPOKYpop HC-
MOJIb3YET U MHbIE (DOPMBI.

2.3. YKasaHusA NPOKypopa O paccliieZoBaHUMU
YronoeHoro aena Kaxk ¢opma yyacTus
DPOKypopa B HOKa3bIBaAHUM

CpencTtBoM o0ecIiedeHMsT TODKHOTO HaIlpaBJIeHUs pacciieoBa-
HUS, €T0 TTOJHOTHI, BCECTOPOHHOCTH M OOBEKTUBHOCTH CIIYyKAT yKa-
3aHMs TPOKYpOpa, KOTOPBIE MOJIKHBI OIPEHCIATh IEePCIECKTUBBI
paccienoBaHMs, KOHKPETU3UPOBATh 3a1ady JOKa3bIBaHUS IO KaxK-
JIOMY KOHKPETHOMY YTOJIOBHOMY zeiy. CorjacHO pe3yjbTaTtaM OIpo-
ca, cnepoBarenu (50%) oxXMIAIOT UMEHHO TakuX ykasaHuit (29% or-
METWIM HEOOXOAMMOCTh MOAPOOHBIX YKa3aHUU IPOKypopa IO OCOo-
60 cinoxueM neinam). H.B.2Kormx n @.H.@aTKyInH cIipaBeIiBO
OTMETWJIY, YTO HAJMIME B AeJie TTMCbMEHHBIX YKa3aHWil MOTHUMACT
3HAYeHHE TTPOKYPOPCKOTO Ham30pa 3a 3aKOHHOCTBIO pacciieqoBa-
HUs. AHaM3 TaKMX yKa3aHUI MO3BOJISIET CYAUTh 00 UX OOOCHOBaH-
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HOCTU W MPOAYMAHHOCTH; IAeT BO3MOXHOCTb MPOBEPUTh, B KaKOM
Mepe OHU BBIMOJIHEHHI caenoBaTeaeM. Kpome Toro, yyacTHUKY Mpo-
lecca Mpv O3HAKOMJIGHUWM C MaTepuajiaMu jeja MOIYT YOeauThCs
B TOM, YTO MPOKYPOp aKTMBHO BJIMSUI Ha XOI MPEIBAPUTEIHHOTO
CIIEICTBUS, HAMpAaBISAS €r0 B CTOPOHY OTBICKAHMS WCTHHBI U TeM
caMbIM CIIOCOOCTBOBAJI 3allIUTE MX 3aKOHHBIX IpaB'®.

Kak a¢dektuBHOE CpencTBO PYKOBOACTBA OLIEHMBAIOT YKA3aHMUS
U CaMU IIPOKYPOPBHI: TOJBKO 5% OINpPOILIEHHBIX OTPAHUYMBACTCS KOH-
cTaTallieil TTPOTHMBOPEUYNBOCTH TOKA3aTeIbLCTB M HEMOJHOTHI pac-
cienoBanus. bobimHCTBO (78,75%) cumMTaloT HEOOXOMUMBIM BCE-
rIa KOHKPETHO yKa3blBaTh, KaKKMe MMEHHO OKa3aTelbCTBa HYXIa-
10TCS B TIPOBEPKE M KaKue CIOCOObI I MX MPOBEPKU CAEAYET UC-
MOJIb30BAaTh.

HccnenoBaHue Mmokaszajgo, YTO B OCHOBHOM MPOKYpPOpPHI AAIOT
yKa3aHUs O MPOU3BOJACTBE HEOOXOMUMBIX CIEACTBEHHBIX NEHCTBUI
(63% ot Bcex yKazaHMil IPOKypopa), pexke KOHKPETU3UPYETCs 3a-
nauya gokasbiBaHus (42%); Tonbko 1/3 ykasaHMii IPOKypopa coaep-
JKajla aHaju3 COOpaHHBIX J0oKa3aTelbCcTB. M3ydyeHue e yoexmaer,
YTO TaKMe yKa3aHUS MPOKYypopa IMOMOTAIN CJIEIOBATENIO TTPaBUIIb-
HO OIpee/NTh MajbHeiIlee HampaBlIeHNEe pacciaeIOBaHUSI, yCTa-
HOBHUTH BCE OOCTOSITENTLCTBA, TOMIEKAIIE TOKA3bIBAHUIO I10 IEIy,
CIIOCOOCTBOBAIM BOCIIOJIHEHUIO MPOOEIOB CIAEACTBUSI U YCTpaHe-
HMIO CJIECTBEHHBIX OLIUOOK.

Ecnu ucxonuTh u3 OYKBaJIbBHOTO CMbIC/IA 3aKOHA, MPOKYPOP
B IIpoliecce paccieloBaHMsI BIpaBe NaTh yKa3aHUs IO BOIPOCAM:
O HampaBJeHUM paccieJOBaHMs, MPOU3BOICTBE CJIEICTBEHHBIX
W WHBIX TIpoleccyadbHbIX neiictBuii (m.3 4.2 cr.37 YIIK P®),
O TIPUBJICYCHUM COOTBETCTBYIOIIETO JINIIA B KAYeCTBE OOBMHSIEMO-
ro, o KBaau(uKaluM MIPEeCTyIUIEHUs, 00 o0beMe OOBMHEHUS,
00 M30paHNM MephI IIpecedeHUsI TNO0 OTMEHE YT U3MEHEHUT MEPBI
MpecevYeHns, O HaIpaBJIeHWHW Iejla B Cyld WIM eTo IpeKpalleHUuN
(1.3 c1.38 YIIK P®). Ho crmenoBarens, cormacHo 4.3 cr.38 VIIK
P®, MoxeT ¢ 3TUMHM YKa3aHUSMU HE COIIACUTHCSI, IPEICTABUB IEJI0
BBILLIECTOSIIIEMY ITPOKYPOPY C MUCbMEHHBIM U3JI0KEHWEM CBOMX BO3-
paxeHuii. [TomyyaeTcs, yTo MPOKYpop BOpaBe JaTh YKa3aHUs O pac-
CJIEIOBAaHUM YTOJOBHOIO JeJla HEMOCPEJACTBEHHO B XOMA€ paccieno-
BaHUS W MPU BO3BPAILICHWU YTOJOBHOIO Neja Ui JOMOJHUTEIbHO-
ro pacciemoBanus (.3, 15 4.2 ¢1.37 YIIK P®). ITo cMbIcty 3aKo-
Ha (rm. 15 4.2 ¢1.37 1 u.1 c1.221 YIIK P®) npoxypop Bo3Bpallaer
JEJIO UTS ITOTIOJTHUTEIBHOTO pPacCaelOBaHMS TIOCIE PACCMOTPEHUS
3TOTO JIejla ¢ OOBUHUTEIIEHBIM 3aKITIOYCHUEM.
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W3zydeHne HamI30pHON MPAKTUKM IIPOKYpPOpa IOKAa3bIBAaeT, YTO
Takoe IMOJIHOMOYME, KaK Jada yKa3aHWil O paccieIOBaHUU TIPECTYII-
JICHUI, UCTIOJIb3yeTCsl HemocTaTouHo — (29,5% yronoBHbIX nei). [1pu
3TOM CJIeyeT OTMETUTh, YTO MUCbMEHHbIE YKa3aHUs B XOA€ paccie-
JOBAHMS JAIOTCS TTPOKYPOPOM peako (6,5% nen). B ocHoBHOM yka-
3aHUS MPOKYypopa HAIOTCSA IPY BO3BpAllleHUU ejia I ITPOM3BOI-
CTBa AOIOJHUTEJIbHOIO pPACCIEeNOBAHUS ITOCJIE O3HAKOMJICHUS
C OOBMHMTEJIbHBIM 3aKJII0YEHHUEM, IOCJIeé OTMEHBI IOCTAHOBJICHUI
O TIpeKpaIlleHU! M MPUOCTAHOBJICHUN YTOJIOBHOTO JIejIa M CoAepKar-
Cs B COOTBETCTBYIOLIMX ITOCTAHOBICHUSIX. OMHAKO M B 3THUX CIIydasix
yKa3aHusl JaloTcs He BCeraa: JMIIb Mo 1/3 yroJoBHBIX 1ej, BO3Bpa-
LIEHHBIX TOCJIE OTMEHBI MPOKYPOPOM IOCTAHOBJIEHMI O TMpeKpalle-
HUU Y TIPUOCTAHOBJICHUH YTOJIOBHOTO JIeJIa, IIPOKYPOPOM OBLTH JaHBI
KOHKPETHBIE YKA3aHUsI O paccjelOBAaHUU MPECTYIUICHUM.

HeobxonuMo moauyepKHYTh: naBasi yKa3aHUsl, IPOKYpop JOKEeH
CTPOTr0 KOHTPOJMPOBATh MX MCIIOJHEHME cienoBateneM. Hactopa-
KMBAeT TOT (PaKT, YTo, MO cioBaM 62,5% OIPOILIEHHBIX TPOKYPO-
pOB, TaKOll KOHTPOJb OCYIIECTBISETCS JIMIIL IPU O3HAKOMJICHUH
C JIeJIOM, TIOCTYMUBIIMM C MTOTOBBIM pellieHueM. Kak cieactsue —
WTHOPUPOBAHUE B pslie CAyvyaeB CJeIoBaTeNIIMU YKa3aHMI MpPOKY-
popa, HeyCcTpaHEHHe IOIMYIIEHHBIX OIIMOOK, HEOMHOKpPATHOE BO3-
BpalllcHWE YTOJIOBHBIX JIeJ Ha JIOMOJHUTEIBbHOE pacciieqoBaHue,
B UTOre — HapyuleHue TpeOOoBaHUII BCECTOPOHHOCTH, MOJHOTHI
U OOBEKTUBHOCTU paccieloBaHUs. 3aaaya MpoKypopa TOJbKO TOr-
na OymeT OeHCTBUTEIBHO BBITMIOJHEHA, KOTJa OH OOECIIEYUT BHITIOJN-
HEHUEC JAaBACMBIX YKA3aHWUN.

BaxkHbIM cpeacTBOM oOecreYeHUs] BCECTOPOHHOCTU M ITOJHOTHI,
YCTpaHEHUsI MPOOEIOB MOTYT IOCIYXUTbh yKa3aHMs MPOKypopa
0 cOOMpaHMM HAOKa3aTeIbCTB.

ITocKkonbKYy HEBO3MOXKHO OOECHEYUTh YYacTHe IIPOKypopa B OC-
MOTpEe MeCTa MPOMUCILIECTBUS MO KaXAOMY Hedy, ULl BbISIBICHUS
W YCTpaHEHMS AOMYILIEHHBbIX B XOJe JAHHOIO CJeICTBEHHOro Ieii-
CTBUSI HEIOCTATKOB BaXKHOE 3HAYCHUE MMEET BHMMATEJIbHOE M3yUe-
HHE MIPOKYPOPOM TTPOTOKOJIOB OCMOTPA MECTa TIPOMCIIIECTBHS, OIICH-
Ka KayecTBa MPOBEJACHHOIO OCMOTpA.

B psne ciyyaeB HeIoJIHOTa BBISICHEHMSI OOCTAaHOBKM MecTa Ipo-
WUCLIECTBUS, Ne(heKThl B OOHAPYKeHUU, (PUKCALIUU U U3BSITUU Clie-
JOB TIPECTYIUIEHUSI MOTYT OBITh YaCTUYHO KOMITEHCHUPOBAHBI ITyTeM
MOBTOPHOIO, 0ojiee KBATMGMUIMPOBAHHOIO MPOU3BOACTBA OCMOT-
pa'®s. TToaToMy 0COGEHHO BaXkKHO, YTOOBI IIPOKYPOPOM CBOEBPEMEH-
HO OBUIM JaHBI COOTBETCTBYIOLINE YKAa3aHMSI.
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B acniexkre nocraBjieHHbIX BOIPOCOB MpEACTaBIsieT UHTEPEC yro-
JIOBHOE JIeJI0 110 OOBMHEHUIO JI. B MPUUMHEHUU TSKKUX TEJIECHBIX
noBpexaeHuit. OcMOTp MecTa MPOMCILIECTBUSI ObLT MPOBENEH MO-
BEPXHOCTHO: HE ObUIM MCIIOJb30BaHbl BCE BO3MOXHOCTM ISl yCTa-
HOBJIEHUSI U (pUKcallMd B MPOTOKOJIe OOCTAHOBKM B MOMEHT IpU-
YMHEHUS TOTepIeBllIeMYy TeJEeCHBIX MOoBpexaeHui. B pesynabTare
OKa3aJlUChb HEYCTPaHEHHBIMU IMPOTUBOPEYMSI, UMEBIIMECS B IOKa-
3aHUSX JOMPOLIEHHBIX MO aejy juil. ITpoTokos ocMoTpa MecTa
MPOUCIIECTBUS OB COCTaBJIEH C HapyllleHHeM TpeOoBaHuii cT.141
VIIK PC®CP. BosBpailiag yrojoBHOe Jej0 JJIsI IIPOU3BOACTBA J0-
MOJIHUTEJIBHOTO pacciieIOBaHusI, MPOKYpOp MOTpedoBas MPOU3BO/I-
CTBa MOBTOPHOIO OCMOTpa MecTa MPOUCIIECTBUS C yyacTUeM OOBU-
HSIEMOTO U TIOTEPIEBILEro JJISI BbISICHEHUSI OOCTOSITEJILCTB COBEP-
LIEHUs MPECTYIJIEHUS], YKa3ajl Ha HeOoOXOAUMOCTb MPUMEHEHUS
(oTtorpacdupoBaHMsl U cocTaBieHUs] cxeMbl. JIJIs1 BBISICHEHUS Tpa-
BWIBHOCTU paHee MPOBOJAMBILETOCS OCMOTPAa U TOCTOBEPHOCTH I10-
JIYYEHHBIX PE3yJbTaTOB MPOKYPOp Majl YKa3aHUS O JOMPOCE MOHSI-
ThIX MO KOHKPETHBIM BOIpocaM. OTU JOIMPOCHI U MOBTOPHbBIU OC-
MOTp MecCTa IMPOUCILECTBUS, TPOBEACHHbBIE B XOA€ JOIMOJIHUTEIbHO-
ro paccieaoBaHusl Ha 0oJiee BBICOKOM YpPOBHE, MO3BOJIMJIM BbISIC-
HUTb BCE HEOOXOAMMBbIE OOCTOSITENLCTBA, YCTPAHUTb MMEBILIMECS
NPOTUBOPEUMSI U TMOATBEPAUIN OOOCHOBAHHOCTb MPEMbSIBIEHHOIO
J1. o6BuHeHUsT (CyqoM ObUT BhIHECEH OOBMHMTEIBHbBINA IIPUTOBOP) .

IIpuBeneHHbI TpuMep NoATBepxkaaeT 3¢hGEeKTUBHOCTb JOJK-
HOTO MTPOKYPOPCKOT0 Han3opa ISl YCTAHOBJIEHUSI UCTUHBI 110 JIETTy.
B TO Xe Bpemsi pe3yabTaThl U3YYEHMSI 1e] MOKa3bIBaIOT, YTO MPOKY-
POpPBI PEIKO YKa3bIBAIOT CJAEAOBATENI0 Ha HEAOCTATKU OCMOTpa Me-
cTa MPOMCLIECTBUS, JAJeKO He Bcerma TpeOyroT MpOM3BOACTBA I10-
BTOPHBIX OCMOTPOB J1aXXe MPHU SIBHOH K TOMY HEOOXOAUMOCTH.

Kpome ymyiieHuit, JomycKaeMbIX MpU MPOM3BOJACTBE OCMOTPOB,
OOBICKOB U BBIEMOK, CJIeAyeT OTMETUTh HEJOCTaTKM, Kacarolluecs
WCCJIeIOBaHMS TTOJIyYEHHBIX TIPU MPOBENECHUM YKa3aHHbIX CJIEICTBEH-
HBIX IeUCTBUIA (paKTUUYECKUX JaHHBIX. OHM 3aKJTIOYAIOTCS B TOM, UTO
He BCerja pe3ybTaTbl YKa3aHHbIX CJIEACTBEHHbIX ACUCTBUIA YUUTBI-
BalOTCS NpU BBIABUXEHUM U TpoBepke Bepcuii. Hemocratku
B BBIABMKEHMUM BEpPCUIA HEraTMBHO CKa3bIBAalOTCS Ha IIOJHOTE, BCE-
CTOPOHHOCTU U OOBEKTUBHOCTU MCCIIEIOBAHMUSI OOCTOSITENILCTB AeJia.
DTO BJIEYET BO3BPALLEHUE [I€J1a HA TOMOJHUTEIBHOE PACCIIEIOBAHUE,
npekpalieHue aena BBUAY HEBO3MOXHOCTHM BOCIOJHUTH IOIMYILIEH-
HBIE TIPU pacciieoBaHUK MPOOEsIbl WM ONpaBIaHue MOACYIMMOro's’,
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Kpome TOro, He BCce M3BATHIE TIPEIMETHI, MMEIOIINEe 3HAYCHHUE
BEIIECTBEHHbBIX J0Ka3aTeJbCTB U JTOKYMEHTOB, MOIBEPTalTCsl MC-
CJIEIOBAaHUIO U MPUOOILLIAIOTCS K ey, I UCCIeI0BaHUS U3bSATHIX
MIpeIMETOB HE BCErIa Ha3HA4alOTCS KCIIePTU3bl (CyaeOHO-01O0JI0-
ruyeckasi, cyJeOHO-xuMuJecKas, JaKTUIOCKommmuyeckas). Jlokasa-
TeJIbCTBeHHAsl MH(oOpMalMs, ToJydeHHas MpU MPOM3BOACTBE YKa-
3aHHBIX CJICACTBEHHBIX ICUCTBUIA, HE BCErma WCIOIb3YETCS TIPU
MPOBEICHUN OPYTUX CICACTBEHHBIX NEHCTBUI (HAIrpuMep, OAOIPO-
coB). B 3TOM Cilyyae poKypop IOJKEeH MCIOJb30BaTh MpPeaoCcTaB-
JIeHHOE eMy 3aKOHOM MpaBo AaBaTh CJIEA0BATEI0 MUCbMEHHbIE YKa-
3aHMSI.

Takum 00pa3oM, ykazaHUS MPOKYpopa O BbIABMXKEHUW U IIPO-
BEpKe CJEJACTBEHHBIX BEPCHUil, O NMPOU3BOJACTBE OCMOTPOB, OObBIC-
KOB, BBIEMOK, OCBUICTEILCTBOBAHUI MOJDKHBI OBITH HAIleJIeHBI Ha
TO, YTOObI OOECMEeUNTh OOHApPYKEHWE Ha JaHHOM 3Talle pacciieao-
BaHMSI TeX A0Ka3aTeJbCTB, JJISI COOMpaHUsl KOTOPBIX MMEETCS pe-
ajJbHasl BO3MOXHOCTb, 1 MaKCUMaJbHOE HCIOJIb30BaHUE TTOJTYYeH-
HOI JT0Ka3aTeJbCTBEHHON WHMOpMallMK; HaMpaBUTh pacclieqoBa-
HUE€ IO IyTU BCECTOPOHHEro M MOJIHOTO MCCIIeIOBaHMUSI OOCTOSI-
TEJIbCTB JeJia.

B sTuX uLensx BaxkHOe 3HAUY€HHWE MMEIOT yKa3aHus MpoKypopa
0 Ha3HayYeHMM 3KcrepTusbl. M3ydyeHre yrojaoBHBIX e MoKaszajo,
4yto 36% BCeX OLUMOOK, CBSI3aHHBIX C MPOU3BOACTBOM 3KCIIEPTU3bI,
COCTaBWJIM CJlydad HEHa3HaueHUs SKCIIEPTU3bl, HECMOTPS Ha ove-
BUIHYIO €€ HeoOXoauMocCTb. I1acCUBHOCTDH IIPOKYpOPCKOro Haa3opa
MOXKET TIPUBECTU K BEChbMa OTPHUIIATSIIEHBIM Pe3ysIbTaTaM.

ITpokypop 00s13aH ClieauTh 3a TeM YTOObI BKCrepTU3a Oblaa Ha-
3HaYeHa He TOJBKO B CIIyYasx, MPSMO MPEeAYCMOTPEHHBIX 3aKOHOM,
HO M KOrjJa MPOM3BOJICTBO €€ HEeOOXOAMMO ISl UCCAeNOBaHUST 00-
CTOSITEJILCTB PaccienyeMoro IpectyrieHus. M3ydyeHue ciencTBeH-
HOM U CcyneOHOU TMpakTMKKU TOKa3bIBaeT, YTO MO JejgaM 00 yOuii-
CTBaX HEPEeIKO BO3HUKAET HEOOXOAMMOCTb OLIEHKM 3MOLMOHAJb-
HOTO COCTOSIHUS JIMLIA B MOMEHT COBEpILIEHUs MpecTyIuieHus. Dr1a
3a/laya MOXET ObITh pellleHa B paMKaX CyAeOHO-ICUXOJIOTMYECKOMn
aKkcnepTusbl. OfHAKO, Ha MpeABapyUTebHOM CJIEACTBUMU 3Ta 3KC-
TepTU3a MPAKTUISCKN He TPOBOIUTCS, a Ha3HA4YaeTcs B XOIe CY-
nebHoro pasoupatenbcTBa. HeHazHaueHre CyneOHO-TICMXOJIOTMYec-
KO BKCHEPTU3bl B XOJ€ pacciefoBaHMs B YETbIpeX Caydasix IMo-
BJIEKJIO M3MEHEHUE KBaIU(UKALMKU JEWCTBUI OOBUHSIEMBIX CYyI0M
(opraHamMu CJIEOCTBUS NEUCTBUSI OOBMHSIEMBIX ObUIM KBaJIM(PUIIM-
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pOBaHbI KaK YOMMCTBO, Cyl Ha OCHOBE 3aKJIIOUEHUS DKCIEPTa Olle-
HUJI AEUCTBUSI MOACYAMMbBIX KaK YOUICTBO, COBEPILIEHHOE B COCTO-
aHuu acddekra). [TokazaTeabHO, YTO HU MO OAHOMY U3 3TUX Yro-
JIOBHBIX JieJl TIPOKYPOp HE CTaBWJ BOMPOC O Ha3HAUYEHUU CyHeOHO-
TICUXOJIOTUYECKOM 3KCIEPTU3HI.

ITpoBeaeHue 3KcrepTU3, 0ObEKTOM KOTOPBIX BBICTYIAIOT MCU-
XOJIOTMYECKME OCOOEHHOCTH JIMYHOCTEM CBUAETENICH U MTOACYINMBIX,
UX TIOBEJEHUECKNE PeaKlMM, OTHOCSIIMECS K MpeaMeTy J0Ka3biBa-
HUSI, CITOCOOCTBYET YCIIETHOMY M300JIMYEHUIO0 BUHOBHBIX JIUIL U T10
JiejgaM O B3SITOYHMUYECTBE (TeM OoJjiee, YTO pacciefoBaHUE 3TUX Je
MPOTEKAET, KAK MPABUJIO, B OCJOXHEHHBIX YCI0BUsIX) %, HemooneHka
BO3MOKHOCTEM 3KCMEPTU3bl MOXET HETaTMBHO OTPa3UThCS Ha BCe-
CTOPOHHOCTHU, TIOJIHOTE U OOBEKTUBHOCTU pacCielOBaHUS.

Ecnu cienoBarefb COMHEBAeTCss B HEOOXOAMMOCTU U pe3yjbTa-
TUBHOCTU 3KCIEPTU3bI 110 KOHKPETHOMY JIeJy, 1IeJIeCOOOpa3HO pe-
LIUTh 3TOT BOMPOC COBMECTHO C MpoKypopoM. Kak momuyepkKHyJ
I'.M.AcuHCcKuii, B TAKOM COINIACOBAHWM HAXOIMUT CBOE BHIpaxKEHUE
TOT HEOOXOAUMBIIA KOHTAKT B AEATEIbHOCTU CJIEeI0BaTENsI U MPOKY-
popa, KOTOPLIi BCerga o0ecreynBaeT ycrex'®.

TTpakTukKa Mokas3bIBaeT, YTO MOBEPXHOCTHBIM HAA30p MPOKypopa
3a Ha3HauY€HUEM 3KCIEPTU3bl MPUBOAUT B psijie ClydyaeB K Ipobe-
JlaM B J0Ka3aTeJIbCTBEHHOM Marepuale.

ITpuMepoM MOXET CIIY>KUTb YTOJIOBHOE JIeJI0 MO OOBUHEHUIO Tp-
Ha JI. B HapylleHuU MNpaBWJ JTOPOXHOTO ABWKEHUS, B pe3ysibTare
yero Imoru0jiy aBa yejioBeKa. B xome pacciiemoBaHMsI BCTal BOIIPOC
0 TOM, jAeicTBUTeNbHO Jiu JI. yrpaBisili aBTOMAlIMHOK WJIM Haxo-
JWJICS Ha MeCTe Taccaxupa. 3aMecTUTeb MPOKypopa B MOCTaHOB-
JIeHUU O BO3BPAILIEHUM YTOJOBHOTIO Jiefia JJIsl POU3BOACTBA JOION-
HUTEJILHOTO pacciieqOBaHus yKa3ai Ce1oBaTe/to Ha HEe0OXOAMMOCTh
MPOBECTU KOMUCCUOHHYIO CyAeOHO-MEIUIIMHCKYIO 3KCIepTU3y IS
BBISICHEHMSI TaHHOTO Borpoca. /laHHOe MOoCTaHOBJieHUE ObLIO OT-
MEHEHO MPOKYpOpOM, U AeJI0 HampaBjieHo B cyd. OnHaKo cyn Mpu-
11IeJ1 K BBIBOAY, YTO JUIsl YCTAHOBJICHUS, KTO UMEHHO ObLIT 3a pyJieM
B MOMEHT aBapuu, HEOOXOAUMO IMPOBEACHUE KOMIUIEKCHONH KOMUC-
CHOHHOI 3KCITepTu3n'”.

BobIIMHCTBO 9KCNIEPTU3 Ha3HAYAETCS 110 pe3yjibTaTaM HEOTI0X-
HBIX CJIEICTBEHHBIX AEUCTBUM, U 3(h(HEKTUBHOCT, HAA30pa 3a Ha-
3HaUYE€HUEM 3KCIIepTM3bl BO MHOTOM OyAET 3aBUCETb OT TOTO, OYyIyT
JIU TPUHSTHI MPOKYPOPOM MEpPBI K ObICTpeillieMy OOHapyXKeHUIO
MPECTYyIUIEHUS 1 MaKCUMaJbHOMY COKpAILlEHWIO MPOMEXYTKa Bpe-
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MEHU MEXIY eTo OOHApyKeHHEM M HAa4ajoM pacciieIoBaHUs, K Hall-
JIeKallleil opraHu3aliy CJICACTBUS Ha TEpBOHAYAIBHOM JTalle.

BnaronpusiTHble BO3MOXHOCTU OLIEHUTh MaTepUaibl AeJia U 1aTh
000CHOBaHHBIE YKA3aHUSI O Ha3HAYEHUM SKCIEPTU3LI MIPOKYPOP
ToJIyJaeT Garogapsi JMIHOMY YY9aCTHIO B TIPOM3BOACTBE CICACTBEH-
HBIX geiicTBuii. OCOOEHHO BaXXHO, KaK yXe ObUIO OTMEUEHO, ydac-
THE TTPOKYpPOpa B OCMOTPE MecCTa ITPOMUCILECTBUS 110 ejlaM 00 youii-
CTBaX, MU3HACWIOBAHUSIX, aBapUsIX, CBI3aHHBIX C YEJIOBEYCCKUMMU
KepTBaMM, 0 KOTOPHIM MHOTHE BasKHBbIE HOKA3aTeJIbCTBA OOHapY-
KMBAIOTCSI MMEHHO mpu ocmorpe. llemecooOGpa3Ho ydyacTBOBATh
B 00bICKe, mompoce. Hanmpumep, 1o pesynbTaTaM JOIIpoca MpU BO3-
HUKIIMX COMHEHMSIX B MNCUXMYECKOU MOJTHOLEHHOCTH OOBMHSIEMO-
TO TIPOKYpPOpP MOXKET IaTh yKa3zaHWe O Ha3HAUYECHNH CYIeOHO-TICHXM-
aTPUYECKON DKCTIEPTU3BI.

Ilo pesynbraTamM M3ydeHUS MATEPUAIOB Je/Ia IPOKYPOP MOXET
MNPUIATH K BEIBOAY O HEOOXOIMMOCTH IIPOBEACHNSI KOHKPETHOTO BUIA
BKCITEPTU3Hl 1 JaTh COOTBETCTBYIOIINE YKa3aHMS CIeaoBaTelo (Ta-
KW€ yKa3aHUs MPOKYPOPOM MAaBAIUCh MO 5,5% W3y4eHHBIX Iei).
B uensx obecriedyeHMs: BCECTOPOHHOCTU U TTOJHOTHI MCCIIeI0BaHUS
00CTOSITENILCTB Jieja 11eJecoo0pa3Ho, YTOObl MPOKYPOp, MCXOMAs U3
OIICHKN WMEIOIINXCS JTOKA3aTeIbCTB, Tpeljiaraa CJIeIoBaTeIio I10-
CTaBUTh TIepe/i SKCIIEPTOM KOHKPETHBIE BOIPOCHL. Takue yKa3zaHUs
MpOKypopa 1Mo 5% U3ydeHHBIX A€ CO CJICACTBEHHBIMU OLIMOKAMU
SBWIUCH 3(P(MEKTUBHBIM CPEICTBOM BOCITOJIHEHUSI MPOOETOB ClleI-
ctBusi. OtMeTuM, uto 51,3% NPOMHTEPBLIOMPOBAHHBIX ITPOKYPO-
POB CcUuMTaeT HEOOXOOMMBIM, IaBasl CJIEIOBATENl0 YKa3aHWUsS O Ha-
3HAUYEHUHU SKCIEPTU3BI, CHOPMYIUPOBATE KOHKPETHBIE BOITPOCHI JUIST
HCCIICIOBAHUSI.

Bo3HukaeT BOIpoc: UMEET JIM MPOKYpPOp IIpaBo, IIPOBEpsIs Mpa-
BWJILHOCTh HAa3HAYEHUS CJIeJ0BaTeeM 3KCIIEPTU3BI, TIOCTABUTh H0-
MOJHUTEIbHBIE BOMPOCHI, UCKIIOUUTh T€¢ WJIM MHBIE BOIIPOCHI?
B.M.OpnoB paclieHMBaeT 3TO KaK IPEeBBIILIEHUE IIPOKYPOPOM CBO-
el KOMIIETEeHILIMM, KaK KOMaHIOBaHUE U YIIeMJIEHUE TIPOLECCyallb-
HOM CaMOCTOSITEIbHOCTH clienoBatersd. [1o ero MHEHMIO, TTIPOKYpOP
MOXET UCIPABUThH NOIYIICHHYIO CJiefOoBaTesieM OIIMOKY JIMIIb ITy-
TeM JauMl COOTBETCTBYIOLIMX yKasaHmii'’!. Jlymaercs, 4To ISl MC-
MpaBJeHUs OLIMOKM TPOKYPOP MOXKET OTMEHUTH ITOCTAHOBJICHUE
ciemoBaTess O Ha3HAYEHMH SKCIEPTU3HI B CIIydae ero He3aKOHHOC-
TH WIM HEOOOCHOBAHHOCTH, JATh CJICMOBATEII0 COOTBETCTBYIOIIINE
yKa3aHUg JIN00 HA3HAYUTH 3KCIIEPTU3Y CAMOCTOSITEIILHO.
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B uensix obecrieueHrUs BCECTOPOHHOCTY M MOJIHOTBI UCCJIeNoBa-
HUS OOCTOSITEJILCTB, UMEIOIIMX 3HAYEHME ISl jieJia, IPOKYpOp J0J-
KEeH CJIeIUTh 3a TeM, YTOObl CliefloBaTeieM CBOEBPEMEHHO ObLIU
UCTpeOOBaHbl BCE HEOOXOAMMBIE TOKYMEHTBbI 1 TpeameThl. ITpoky-
pop BIpaBe AaBaTh MUCbMEHHbBIE YKa3aHUSl 00 MUCTpeOOBAHUU KOH-
KPETHBIX JOKYMEHTOB, MPEIMETOB, O HEOOXONMMOCTU IMPOU3BOJI-
CTBa PEBU3UM OMNPEIEIEHHOIO BUA.

He MeHee BaXxHOe 3HAUEHME MMEIOT YKa3aHUs MPOKypopa O Mpo-
BEpKe MMEIOIIMXCS /10Ka3aTeJIbCTB.

B psine ciyyaeB INpU CyIIECTBEHHBIX MPOTUBOPEUUSIX B TMOKa3a-
HUSIX YCTAaHOBJIEHWE WCTHMHBI MO HEBBIICHEHHBIM OOCTOSITEILCTBAM
MOXET OBbITh JOCTUTHYTO ITyTeM IPOBEAECHUS OUYHbIX cTaBOK. OgHa-
KO M3y4YeHME YTOJIOBHBIX JeJl MOKa3bIBaeT, YTO HEPEIKO TMPU SIBHOM
HEOOXOAMMOCTU OYHbIE CTaBKW IPOBEJAEHbI He ObLIU (3TO 0OCTOSI-
TEJIBCTBO OTMeueHO 1o 10% men co cieaCTBEHHBIMU OLUMOKAMM).

IIpokypop HOKEH B HEOOXOOMMBIX CiIydasX JaBaTh yKa3aHMUS
O TPOM3BOJACTBE OYHON CTaBKW JJISl YCTPAHEHMS MPOTUBOPEUYMiA
B MMOKAa3aHUSIX OTAEAbHBIX Jll. [Ipy 3TOM IPOKYpOp MOKEH BbISIC-
HUTb, SBJSIIOTCS JIM MPOTMBOPEYMS B IMOKA3aHUSX AOMPOIIEHHBIX
10 ey JIULL CYILIECTBEHHbIMU, TPUHUMAJIUCH JIU CJIEI0BATEEM MEPbI
o151 ux ycrpaHeHusi. CrenyeT NMPUHATbL BO BHMMaHMUE KaTeropuio
Jieaa, B3aMMOOTHOLLIEHUS JIML, MEXAy KOTOPbIMU IPEeAroaraeTcs
MpOBeIeHNEe OYHOM CTaBKU, U PELNTh, NEUCTBUTEIBLHO JI1 HEOOXO-
JUMO TMPOBEJEHUE OYHOU CTaBKU, BO3MOXHO JIM MPOBEPUTH JOKa-
3aTeJIbCTBA UHBbIMU criocobamu. Kak npaBuibHo otmetwi I'.M.Cka-
peIoB, €Cau MPOTUBOPEUMST B MOKa3aHUSX MOTYT ObITh YCTpaHEHbI
WHBIM CIIOCOOOM, MPOKYpPOPY LEJECOOOPa3HO OOCYIUTh CO CIENO-
BaTeJieM, KaKkoe MMEHHO MpolleccyalbHOe NEUCTBUE JIydllle MPOu3-
BECTH B KOHKPETHOM cCirydae'’?,

ITpoGaema noBbilieHUs 3((HEKTUBHOCTU T10KA3bIBAHUS CYILIECTBY-
€T U Mpu TNPOBEIEHUM CIEJCTBEHHOIO 3KCIEepUMMEHTa. 3HauYeHUE
CJIEICTBEHHOIO 3KCIEPMMEHTa B TOM, YTO OH MPOBOAMUTCS Jisl MPO-
BEpKM J10Ka3aTeJIbCTB, yxKe umeroluxcs B aene. IIpexae Bcero my-
TeM MPOU3BOJCTBA CJAEACTBEHHOIO 3KCIEPUMEHTA MOTYT OBbITH ITPO-
BEpPEHbBI NTOKa3aHUS CBUAETENEN, TOTEPHEBIINX, OOBUHSIEMBIX O TOM,
YTO OHM MOIJIM HabJtoIaTh, BOCIPUHUMATh KaKOW-I1M00 (hakT.

CreacTBEHHbIM 3KCHEPUMEHT MOXKET OBbITbh MCMOJb30BaH IS
YCTaHOBJIEHUSI BO3MOXHOCTH COBEPIIUTH KaKoe-1100 AeiCTBUE, TTPU
3TOM MOXKET ObITb MTPOBEPEHA BO3MOXKXHOCTb COBEPILIEHUST KOHKPET-
HOTO JIeicTBUS BOOOILE WJIM B JAHHBIX YCJIOBHUSIX, BO3MOXHOCTb



COBEPIIICHUST ONpeAcICHHBIX IEWCTBUIT JAHHBIM JINIIOM WJIM 3a YC-
TAHOBJICHHBIN TIPOMEXYTOK BpeMeHM. Kak moka3bIBaeT IpaKTHKa,
HEOOXOMMMOCTh TAaKOTO BHMIA KCIEPMMEHTA YacTO BO3HMKAET TIO
JeJIaM O XMINEHUSX IS TOTO, YTOOBI YCTAaHOBUTH, MOIJIO JIM JIUIIO
OIpeIcIeHHBIM CITOCOOOM TIPOHMKHYTh B TTOMEIIEHUE, BBIHECTHU
KOHKPETHBIN TIPEAMET.

OKCIepUMEHT MOXET OBbITh TaKXe MCIOJIb30BaH clieqoBareaeM
JUUIS1 TIPOBEPKM BO3HMKIIMX IO Aefy Bepcuil. Kak ormetun A.M.Jla-
pYH, IIporpaMMa, IOATOTOBKA M CaM XOJ CIIEACTBEHHOI'O SKCITepH-
MEHTa 10 CYTH TPEICTABIISIIOT COO0I MaTepualn3alliio CICACTBeH-
Hoi1 Bepcum'”.

ITpu m3yyeHnM CIIeACTBEHHON MPAKTUKKA OBLIO BBISIBJICHO Kpaii-
HE penKoe MCIOJb30BaHUE CIIEACTBEHHOTO 3KCIEPUMEHTA B IIEJISIX
nokaseiBaHud. 1o 3% nmen ¢ ommbKaMyu COMHEHUS B ITPaBUILHOCTHU
MMOKa3aHWi TOIPOIICHHBIX JIMI[ BIIOJHE MOIJN OBITH IPOBEPEHBI
ONBITHBIM TTyTeM, 0ojiee TOTO, SIBHas HEOOXOOMMOCTH TaKOW IIPO-
BEpKM BBITEKaJIa M3 OOCTOSITENBCTB Jejia, OMHAKO CJICICTBEHHBIN
3KCIIEPUMEHT B XOJe ITePBOHAYAIIEHOTO PACCIeNOBaHMSA HE TPOBO-
auics 74, Kak mokasajno u3ydeHue Jeji, HeOOXOIMMOCTh CJIeICTBEH-
HOTO 3KCIepMMEHTa OCOOEHHO YacTO BO3HHUKAET IO IeaM O IIO-
POXXHO-TPAHCIIOPTHBIX TTPOMCIIECTBUSIX. B psime ciydaeB 6e3 mpo-
BeICHUS JAaHHOTO MEMCTBHAS HEBO3MOXHO PEIINTh BOIIPOC O BIHOB-
HOCTHU JIMIIA.

B xauecTBe mpuMepa IpUBEIEM YTOJIOBHOE JIeJI0, BO30YKICHHOE
Mo (paKTy CTOIKHOBEHUSI aBTOMAIIWH TIOJ YIIPABICHUEM BOIUTEIICH
b. u A. B xone ocMoTpa He ObUIO YCTAaHOBJIEHO TOUHOE MECTO CTOJI-
KHOBEHUSI, TIPEOIOJIETh CYIIECTBEHHBIC MPOTUBOPEUMS B ITOKAa3a-
HUSX BOOMTENIeH He ymanoch. B pesynbTare aBTOTEXHMUYECKasT SKC-
IepTr3a ObLIa Ha3HAYeHa Ha OCHOBE HETOYHBIX JTAHHBIX. OCHOBBI-
BasCh Ha 3aKJIIOYCHUU 3KCIIepTa, CIeaoBaTelb MPEabIBUI OOBHHE-
HUe obouMm BomuTeasiM. IIpokypop oO00OCHOBAaHHO yKa3all Ha HEOO-
XOOUMOCTh YCTAaHOBUTH MECTO CTOJKHOBEHUS W APYIve HEOOXOmM-
MBbIe IS Ha3HAYEHMS SKCIIEPTU3BI MAHHBIE IyTeM ITPOM3BOICTBA
CIIEICTBEHHOTO 2KCIepUMEHTa. B Xome HOMOIHUTETHLHOTO pacciie-
IOBaHMS TI0 pe3ysbTaTaM CJIEACTBEHHOTO 3KCITEPMMEHTa M Ha OC-
HOBE 3aKJIIOYEHWS ITOBTOPHOM B3KCIEPTH3BI OBUI CHEJIaH BBIBOX
0 BUHOBHOCTU b. YronoBHoe neo B oTHOLIeHUM A. ObUIO IpeKpa-
meHo. Cyz cuen MpaBIJIBHBIMYM BBEIBOIBI OPTaHOB paccieToBaHMs .

JaHHBII TTpUMep yOexaaeT He TOJIbKO B 3HAYMMOCTU CJIeICTBEH-
HOTO 3KCITEpMMEHTA ISl YCTAHOBIIEHUST MCTUHEI, HO 1 B HEOOXOIM -
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MOCTM pearmpoBaHusi CO CTOPOHbI MPOKYpPOpa Ha HEMCIOJIb30BaHUE
BO3MOXXHOCTE AAHHOTO CJEACTBEHHOIO AEWCTBUS IyTeM Jauyu CO-
OTBETCTBYIOIIMX YKa3aHWUi. TpyaHO MepeolleHUTh 3HaUEHUE yKa3a-
HUI TPOKypopa 00 YCTpaHEHWM BbISIBJIEHHBIX HAPYILEHWUM TIpU ITPo-
MN3BOACTBE CJICACTBCHHBIX ,I[GﬁCTBI/IfI, noo JOIIYIICHHBIC HCAOCTAaTKU
W HApYILICHUSI MOTYT JIMIINUTh CJICACTBEHHOE NEUCTBUE JTOKA3ATEIb-
CTBECHHOTO 3HAYCHWUSI.

ITo yrosoBHOMY Jiejly O JOPOXHO-TPAHCIIOPTHOM MTPOUCIIECTBUI
cjienoBaTelib MPOM3BEJ CJEACTBEHHBbI 3KCHEPUMEHT ISl ompene-
JICHUSA BPpEMEHU IBMKCHUA IICHICXOO0B. HC,Z[OCTaTKI/I KacaJIuChb BOC-
MpOM3BEAEHNS OOCTAaHOBKMU, CJICACTBEHHOE IEHCTBHUE IIPOBOIMIOCH
0e3 yJacTusl BOAMTENSI, KOTOPhI ObUT JIMILIEH BO3MOXHOCTH IaBaTh
MOSICHEHUSI U 3asiBJISITh XomataiicTBa. CienoBaTenaeM ObUIO JOITYIIE-
HO rpy6oe HapyuieHue TpedboBanuii YIIK: B kauecTBe MOHSATHIX IIPU
MPOU3BOJCTBE CJAEACTBEHHOIO 3KCIEPUMEHTa Clie0BaTelb UCTIOIb-
30Bajl CTaTUCTOB. IIpoKypop MpaBUIbLHO yKa3ajl Ha HEBO3MOXKHOCTb
WCIOJIb30BaHUS B KAUECTBE J0KA3aTeIbCTB MPOTOKOJIa JAHHOTO CJIe-
CTBEHHOI'O 3KCIIepUMEHTa, MOTpeboBajl MPOBECTU CJIEICTBEHHbIMI
SKCIICpUMEHT B YCJIOBUAX, HpI/I6J'II/DKCHHbIX K YCJIOBUAM ITPOUCIIC-
CTBUSI, C YYaCTUEM BOOUTENS'”.

Bce BhIlIecKa3aHHOE TTO3BOJISIET caeyiaTtb BbIBOJ O BA2XKHOCTHU UC-
MOJIb30BaHUSI IIPOKYPOPOM TaKoi (hOpMBI YYacTUSI B TOKA3BIBAaHUU,
Kak Jlaya yKa3aHWi O paccliefOBaHMM YTOJIOBHOTO Jejia, B LIEJSIX
orpe/ieSieHUs] TOJDKHOTO HalpaBJeHMsT pacciefoBaHMs, BOCITOJIHE-
HUA HpO6CJ’IOB B J0OKa3aTCJIbCTBEHHOM MaTe€puaJi€ U YCTpaHCHUA
HpOTHBOpe‘{I/Iﬁ NMCEIOLINXCA OOKa3aTCIbCTB.

2.4. OHeHKa NMPOKYypOpoOM
OTAEeNnbHLIX BUAOE OOKa3aTeJIbCTB
Kak dopMa yyacTUa B AOKaA3BIBAHUM

Kak yxe oTrMeuanoch, OLIEHKY MPOKYPOPOM I0Ka3aTeabCTB MpHU
M3YYCHUM MATEePUAIIOB YTOJIOBHOIO J€ja C MOJHBIM OCHOBaHUEM
MOXXHO CYMTaTh CaMOCTOSITeJIbHOU (POpPMOI ydacTusl IIPOKypopa
B OokKa3biBaHuM. IIpymyeMm ecim ydacTue IIpOKypopa B CJIEACTBEH-
HBIX JEUCTBUSIX UMEET MECTO TOJIBLKO IO OTPAaHUYEHHOMY KPYIy A€
U AJIEKO HE MO KaXIOMy OENly MPOKYPOPOM HAIOTCS yKa3aHUS
O pacciefOoBaHUM TIPECTYIUIEHUS, TO OLIEHKA MPOKYPOPOM TOKa3a-
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TeJIbCTB OCYLIECTBJISIETCS MO KaXIOMY YrOJOBHOMY A€y IpU TO-
CTYIJIEHUH €ro K ITPOKYPOpYy C OOBUHUTEIbHBIM 3aKiitoueHueM. [Tpu
9TOM Ha MEepBbIH IJIaH, 0€3yCJOBHO, BBICTYIAET JIOTMYECKUI ac-
MEKT J0Ka3bIBaHUSI.

OnHako OlieHKe MPOKYpOpOM OOOCHOBAaHHOCTH MTOTOBOIO IPO-
1IeCCYaJIbHOTO aKTa, TO €CTh JOCTATOYHOCTU COBOKYITHOCTU JOKa3a-
TEJbCTB, MOCBSIIEHA 3aKIIOUMTEIbHAs IJ1aBa paboThl. 31eCh XKe I0-
MbITAEMCSI PACCMOTPETh OCOOEHHOCTH OLIEHKM TPOKYPOPOM OTAE/Ib-
HBIX BUJOB J10Ka3aTeJIbCTB, KOTOpasi YacToO MPOBOAUTCS ellle B Mpo-
1iecce pacciieoBaHMUS.

OlleHKa KaXIOoro M3 UMEIOIIMXCS B g€ 10Ka3aTeJbCTB OCyIlie-
CTBJISIETCSl TIPOKYPOPOM MPM U3YYEHUU IMPOTOKOJIOB CJEACTBEHHBIX
npeiictBuii. C 3TOM TOYKM 3peHMs BHUMaHUE IPOKYpOpa IOJLKHO
OBbITb COCPEIOTOYEHO HE TOJbKO Ha MPaBUJIBHOCTU COCTABJIEHUS
MPOTOKOJIOB, Ha COOJIIONEHUN BCeX TpeOOBaHUM, MPeIyCMOTPEHHBIX
VIIK P®, Ho 1 Ha caMOM COIEepXKaHUU MTPOTOKOJIA.

IIpu u3yyeHUU MPOTOKOJIOB AOMPOCA CBUAETENEN, MOTEPIEBILIMX
MPOKYpOp JOJLKEeH oOpalllaTb BHUMaHME Ha pa3bsiCHEHUE JoIpa-
LIMBAeMbIM UX MpaB, HA HEAOMYCTUMOCTb (hOPMAIBHOTO O3HAKOM-
JIEHUs 3TUX JIMI[ C MPOLIECCYyabHbIMU TIpaBaMH, Ha oOecrieueHue
cjenoBarejieM BO3MOXHOCTHM peajivi3aliMu mnpaB rpaxnaH. Hapyiue-
HUEe JAaHHOro TpeOOBaHMS 3aKOHA MOXET MPUBECTU K yTpare AoKa-
3aTeJIbCTBEHHOM CUJIbI MX TOKa3aHWid, K BO3BpAlllEHUIO Jeja Ha
nocienoBanue. Ocobo cremyer cka3aTh 0 cT.51 Koncturymum PO.
HaHHasi cTaThsl, CYILLIECTBEHHO W3MEHUMBIIAs PEryJIMpOBaHUE Yro-
JIOBHO-TIPOLIECCYaTbHbIX OTHOILIEHU I, yCTAHABIMBAET MPUHLIUIT CBU-
JIeTeIbCcKOro MMMyHUTeTa: «HUKTO He 00s13aH CBMIETEIbCTBOBAThH
MPOTUB cebsl caMoro, CBOEro Cynpyra U OJM3KUX POACTBEHHMKOB,
KpYT KOTOpbIX onpeaessieTcs deaepabHbIM 3aKOHOM». Terepb ciie-
JloBaTesib B KaXJIOM cllyyae Tiepel JOMPOCOM CBUAETENS IOJIKEH
Pa3bsCHUTL €My yKazaHHyI HopMy KoHCTUTYLMM, O 4eM Hermpe-
MEHHO [IIeJaeTCs COOTBETCTBYIOIIAS IMOMETKAa B MPOTOKOJE AOMPO-
ca, YTo yIOCTOBepsieTCS MOANUCHIO JomnpaiurBaemMoro. ITpaBo oTka-
3aTbCAd OT AAauM TMOKa3aHWi, yIWYaIOIIMX WX CAaMMX WJIM OJIM3KUX
POJICTBEHHUKOB, JOJKHO OBITh Pa3bsiCHEHO W MOTepreBlIeMy!”.

O KayecTBe Haa30pa MPOKYpopa 3a BHINOJHEHWEM NAHHOIO Tpe-
0OBaHUSI TOBOPUT TOT (DAKT, UTO M3 5 BBISIBIICHHBIX CIy4YaeB JOIpPoca
cBuzeteneir 6e3 pasbsacHeHus cT.51 Koncturymm P® Tombko B of-
HOM cJiyyae IMpOKYpop YKaszall Cje[oBaTellio Ha HapylleHWe 3aKOHa.

TTpoKypop AOJDKEH TILATEIbHO OLIEHUBATh COAEpPXKaHUE IMPOTO-
KOJia: BEpHO JiK ObLI OIpenesieH IpeaMeT I0omIpoca, Bce U 00CTOsI-
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TeJIbCTBA ObLIM BBISICHEHBI. HeoO0Xomumo coIocTaBiIsaTh MHPOpMa-
1110, COIePKAlILYIOCs B ITPOTOKOJIAX AOMpoca CBUAETENIel, Ha TIpe-
MET €€ HEeMpPOTHMBOPEUMBOCTU (M3yuyeHHUE NeJl MOKa3blBaeT, YTO Kak
pa3 3TO MPOKYpPOPHI JIeJal0T HE BCEraa).

BHuMaTeNbHOTO M3ydyeHUs] TpeOYIOT MPOTOKOJbI OYHBIX CTaBOK.
WccnenoBaHue mokasano, YTo B psifie CIydyaeB OYHasi CTaBKa MPOBO-
JWjach ¢ TAKUMU HeIOCTaTKaMU, KOTOpPbIe TpeBpalliajid 3TO CJIeI-
CTBEHHOE JAeiicTBUE B (opMajbHblil akT (5,8% mea co ciaeacTBeH-
HbeIMU ommbkamu). CrnemoBarelb JUIIbL (DUKCUPOBAA MPOTUBOPE-
Yys U HE MPUMEHST COOTBETCTBYIOIIMX TAKTUUECKUX MPUEMOB IS
WX MpeoAoJieHus, uccieaoBaHus NpuuuH. [Tpu BbISIBIEHUU Ciiyda-
eB (opMaJIbHOTO MOAX0Ja HEOOXONMMBbl YKa3zaHHUS O MOBTOPHOM
U Ka4eCTBEHHOM IPOU3BOACTBE JAHHOTO CJENCTBEHHOTO JEUCTBUS.
HymaeTcsi, mpoKypop MOJKEH MPUHSTh MEPHl K BBISICHEHMIO TPU-
YMH HEKauyeCTBEHHOTO MPOBENECHUSI OUYHBIX CTABOK: SIBUJWCH JIU Ta-
KUMU TIpUYMHAMU (OpPMaJIbHbIM MACCHUBHBINA TOAXOM WIM HEyMe-
HUe cliefoBaTelis JOKHBIM 00pa3oM IPOBECTH OYHYIO CTaBKy, He-
3HaHWE TAKTUYECKUX MPUEMOB, KOTOPble MOTYT ObIThb MCIOJIb30Ba-
Hbl. B mociegHem ciyyae HEOOXOAMMO PELIUTh BOMPOC O LIENIEeCO-
00pa3HOCTU y4yacTus MPOKypopa B MPOBEACHUU JAHHOTO IEUCTBUS
C LIEJIbI0 OKa3aHWsl TMOMOILM CJIel0oBaTe/l0, HarJsSAHOTO JEMOHCT-
PUPOBaHUST BO3MOXKHBIX ITPUEMOB JIMOO OOCYIUTbH CO CliefoBaTesieM
MOPSIIOK TIPOM3BOACTBA TAHHOTO JEHCTBUSI.

BHuMaHMSI CO CTOPOHBI MPOKypopa TpeOyeT TakxKe MpeabsiBie-
HUe I ono3HaHus. B psige ciyyaeB mpu MPOM3BOACTBE JAHHOTO
CJIeICTBEHHOTO JeWCTBUSI BCTPEYAIOTCS CEpbEe3Hble HapyLIeHUS.
OCHOBHO€ yMyLIEHUE COCTOUT B TOM, UTO MpeIbsBICHUE ISl OMO3-
HaHMSI, HECMOTPSI HAa OYEBUIHYIO €ro HeOOXOAMMOCTb, ClieloBaTe-
JIIMU TIO HECKOJIbKMM JiejlaM He MPOBOAMIMCH. Tak, mapaaokcaib-
HBIA cilyyail mpeacTaBisieT coOoil yroJoBHOE Je10 MO0 OOBMHEHMIO
rp-Ha III. B coBepiueHusi rpabexa, pa3dos U XyJIUraHCTBa B OTHO-
meHuu rp-Ha X. CremoBareib He MPEAbsSBWI IS OMO3HAHUS TO-
TepIieBIIEMY TMPEAIONIaraéMOro COyJaCTHUKA TIPECTYIUIeHUS's.

Tor dakT, 4To NPOKYpOPOM HE MPUHUMAIMCh MEPbl K BOCIIOJ-
HEHMIO JaHHBIX MPOOESOB, TOBOPUT O HEAOCTATOYHOM BHHUMaHWUU
MpOKypopa K JOKa3blBAaHUIO MO YKAa3aHHBIM JejiaM.

He ykasbiBaeTcs MPOKypOpaMu TakKe Ha OTCTYIUIEHUE OT yCTa-
HOBJICHHOTO TOpPsIIKa MPOU3BOACTBA 3TOTO CAENCTBEHHOIO NeUCTBUS,
WTHOPUPOBAHME TAKTUUYECKUX PEKOMEHIallWii, HEAOCTaTKU B (hUK-
caliuy pe3yJIbTaToB.
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W3yuyeHue aen rokaszajo, YTO He BCErga B XOJe IpelBapUTeib-
HOTO JOIpOoca OMO3HAIOLIETO JIMLA BbISICHSIOTCS MPUMETHI, OCOOEH-
HOCTHU, IPU3HAKN 1 CBOICTBA 00BbeKTa (JIMLIA WJIM IIpeaMeTa), KOTO-
pblii IPEICTOUT OIMO3HAaTh, a TAKXKe YCJIOBUS €ro BocrpusaTus. Yac-
TO B IPOTOKOJIE He (PUKCUPYIOTCS IIPU3HAKKM O0BEKTa, 10 KOTOPBHIM
OH ObUI OINO3HaH. A BeJb YKa3aHHbIe MpaBujia MPOU3BOACTBA OMO3-
HaHMS SIBJISIIOTCS FapaHTUE 0ObeKTUBHOCTY MPOBEPKU OOBUHEHMS,
HapylleHME WX JieJlaéT BeCbMa 3aTpYAHUTEIbHBIM MPOBEPKY JOCTO-
BEPHOCTH OIO3HAHUS. YCTpaHEHUE HEIOCTaTKOB MyTeM MOBTOPHO-
ro MPOU3BOACTBA TAHHOTO JAEUCTBUS HEBO3MOXKHO.

B cnyyae ycTaHOBJIeHUs HapylleHU, TPU KOTOPbIX MPOBEPUTH
JIOCTOBEPHOCTb OMO3HAHMSI Oy/leT HEBO3MOXKHO, MPOKYPOP AOJIKEH
yKazaThb CJIeoBaTe/ilo Ha HEOOXOAMMOCTb BOCIIOJHUTH MpoOe
B J0Ka3aTeJbCTBEHHOM MaTepuajie UHbIMU CIloco0aMu, MOTpebo-
BaTh B Cllydyae HEOOXOAMMOCTU TMPOBEAEHUS CIEACTBEHHOTO 3KCIIe-
pHUMEHTA.

Cepbe3Hble 3aMeuaHus BbI3bIBAECT COAEpPKaHUE MPOTOKOJIOB OC-
MOTpa MecTa MPOMCIIECTBUS: OTCYTCTBYET HeoOxonumasi nHdopMa-
sl 00 0OCTaHOBKE MecTa MPOMCIIECTBUS, HE (PUKCUPYIOTCS AeTaln
(nmATHa, OTMevYaTKu, Kakue-JIubo MeJaKue IpU3HaKu), He OMUChIBa-
I0TCS TOJDKHBIM 00pa3oM OOHapyXKeHHbIE CJIebl U MPEeIMEThI, HEKa-
YECTBEHHO (1 He BCerna) COCTaBIIsAOTC cxeMbl. Hepenko (hoTocHUMKHU
u ¢GoToTabauiibl MaJTOUMH(POPMATUBHBI, HU3KOTO KauecTBa.

CrenyeT 0co00 ITogYepKHYTh HEOOXOAUMOCTD TILATEIBHOM OLIEH-
KU MPOKYPOPOM TMPOTOKOJIOB OCMOTpa IMPEAMETOB, OObICKA, BbIEM-
KM U OCBUIETEIbLCTBOBAHUS, TeM OoJjiee MpUHUMAs BO BHUMaHUE
HE3HAYUTENIbHYIO CTENEHb Y4acTUsl IPOKYPOPOB (3TO TpeXae BCEro
OTHOCUTCS K PailOHHOMY 3B€HY) B JAHHBIX CJIEACTBEHHbIX NEUCTBU-
ax. Mexnay Tem, M3ydyeHue Aes MOKa3bIBaeT, YTO IpU MPOBEAECHUN
YKa3aHHBIX CJIEJCTBEHHbIX NEWCTBUIA CJIEIOBATENSIMU TaKXKe JOIyC-
KajluCh OLIMOKM, CHMXKAIOILIME KAa4eCcTBO pacciieqOBaHus.

ITpuMeHUTENbHO K MPOU3BOMICTBY OCBMIETEILCTBOBAHMSI OCHOB-
HO€ YIYLIEHWE COCTOSIJIO B TOM, UTO B psifie CydyaeB YKa3aHHOE CJIe/-
CTBEHHOE JEHCTBME HE MPOBOAWIOCH, XOTS OOBEKTMBHO HEOOXOMM-
MOCTh B €ro mpom3BoacTBe Obuia. MMesro MecTto u rpyboe Hapylle-
HUE MPOLIECCYaIbHOTO TTOPSIKA IMTPOU3BOACTBA OCBUIETELCTBOBAHMSL.

Tak, o yrojoBHOMY Aeny B., 00BMHSIEMOro B IpUUMHEHUHU TIXK-
KX TeJIECHBIX MoBpexneHuil K., ciemoBareieM MPOBOAUIICS OC-
MOTpP MecCTa MPOUCIIECTBUS C YYaCTUEM IOTEPIIEBIIET0 U OOBUHSIE-
moro. B xone mpoBeneHus ClieaCTBEHHOTO AeHCTBUSI ObLI OCMOTPEH

85

MMOTEPIEBIINIA 1 OBIJIO YCTAHOBJICHO, YTO Ha OOKOBOI TTOBEPXHOCTH
TynoBuima K. mMmeeTcs pyoer co clemaMu XUPYPTUYECKUX IIIBOB
(mpruyeM 3TOT MOMEHT ocMoTpa (oTtorpadupoBaics). B o6BuHU-
TEJIbHOM 3aKJIIOYCHUH TPOTOKOJI OCMOTpA YKa3bIBAJICS KaK JToKasa-
TeJIbCTBO OOHapyxXeHMs1 pyoua y K. Takum oOpa3zom, ciaemoBaresb
(hakTMIECKN TIPOM3BENT OCBUACTEILCTBOBAHUE JIMIIA UIST BBHISICHE-
HHUS, UMEIOTCSA JIM Ha TeJie MOTEepIIeBIIETO CeAbl MPEeCTYIUICHUS.
Opnako B HapymeHuu tpedoBanuit cT.181 YIIK PCOCP ciemosa-
TeJIb HE BBIHEC ITOCTAHOBIICHMS O IIPOM3BOICTBE OCBUIETEIHCTBO-
BaHUA. Ky4KOBY He OBLIM JO Hayaja 3TOro AEHCTBUS Pa3bsCHEHBI
YCJIOBUSI ero mpousBoacTBa. He Obuiu cobtoaeHbl MpaBujia Mpou3-
BOJICTBA OCBUICTEIHLCTBOBAHMSI, COIIPOBOXIAEMOTO OOHaXKEHUEM
OCBUIETEILCTBYeMOTO Jinma. [IpoKypop He oTpearupoBaj Ha IOITY-
LIEHHBIE HAPYIICHUS, YTO, OYCBUIHO, OOBSICHSIOCH HEIOCTATOYHO
BHUMATEJIPHBIM M3YYEHHEM IIPOTOKOJIOB CJICICTBEHHBIX ICHCTBUIA.

IlokazaTenbHO, YTO B IIPUTOBOPE CYI HE CCHUIAICS Ha ITPOTOKOJ
JAHHOTO OCMOTpa KaK Ha J0Ka3aTeJIbCcTBO'”,

He Bcerma BBIBISIIOTCST IIPOKYPOpPaMU 1 YKa3BIBAaIOTCS CJIEIOBa-
TeJISIM HEIOCTaTKW, NOMYIICHHBIC CJIEHOBATEISIMA TIPU TPOU3BOI-
CTBE OOBICKOB M BHIEMOK, HECMOTpPSI Ha TO, YTO OOBICK SIBJISIETCS
OIHUM U3 TeX CJIeACTBEHHBIX IEWCTBHIT, KOTOPOE CIIOCOOCTBYET pac-
KPBITUIO TIPECTYIDICHUSI W TIONYYSHUIO N0KAa3aTeIbCTB BUHOBHOCTH
OIpeNeICHHBIX JINI] B COBEPIICHUM TpecTyIuieHus. [lo psmy men
OOBICK YaCTO CIIY>KUT BaXKHEWIIINM, a MTHOTIIA M €MIUHCTBEHHBIM CPe/I-
CTBOM TIOJIyYCHUST TOKA3aTeJIbCTB COBEPIICHHOTO VUIM ITOATOTOBIIS -
€MOT0 TIpecTyIUIeHUs. Bo MHOIMX ciyJasx pe3yabTaThl YCIEITHO
MMPOM3BEIEHHOTO OOBICKA OIPEIEIISIIOT YCIIEX BCETO pacclieIOBAHUS
10 JeIy.

Haubonee pacmpocTpaHeHHBIMU OIIMOKAMMU, CBSI3aHHBIMU
C TIPOU3BOMICTBOM OOBICKA 1 BHIEMKH, SIBJISTIOTCSI HECBOSBPEMEHHOCTD
1 HeHamjiexallee ux mposeneHue (3,4% nen co ciaeacTBEeHHBIMU
olnbkamu) 1nbo HeHamiexallee ohopMIeHUE UX pe3yabTaTtoB (3%
JIell cO CIeACTBeHHbIMU olmbkamu). IIpokypop 00s13aH obecre-
YUTh COONIOACHME BCEX MPEAINMCAHUK YrOJIOBHO-IIPOLIECCYaIbHOTO
3aKOHA TIpU TIPOM3BOJCTBE OOBICKA W BHIEMKM.

W3yueHue e mokas3bIBaeT, YTO OOBICK YacTO OKasbIBaeTcsl 0e3-
pe3ynbTaTHBIM. [IprmaMHaMM 3TOro Yallle BCETO SIBIISTIOTCS HECBOEB-
PEMEHHOCTb M HeKBaJU(ULUUPOBAHHOE MpoBeneHue obbicka. Om-
HaKo B psjie CiydyaeB TOT (PakT, YTO B XOJe OObICKAa HUYETO HE ObLIO
HaWIeHO, OOBSICHSUICS TE€M, UTO OOBICK MPOBOAMJICS 0€3 IOCTaToY-



HBIX JJI1 3TOro OCHOBaHWU. Takylo MNMpakTUKy cienyeT NMpU3HaThb
HenomnmyctTuMoi. OObICK AOKEH MPOU3BOAUTHCS JIMIIL B JNEUCTBU-
TeJIbHO HEOOXOAUMBIX CIIydasiX, B CBSI3U C peajbHO OOOCHOBAHHBI-
MU TIPEATOJOXEHUSIMU O TOM, UTO Y OMNpPEAEIeHHOIO Julia WIn
B OMPEJEICHHOM MECTe HaXOJsATCS MPEAMEThI, MHTEPECYIoLIe CeI-
ctBue (Kak yctaHoBiieHo cT.182 YIIK P®). [1pu mpoBeaeHnn oObIcKa
COBEpIIAeTCs BTOPXKEHUE MOKHOCTHBIX JIMI] B JIMYHYIO XU3Hb 00-
BUHSIEMOTrO, a TakKXe APYTruX JIML, B MOMEIIEHWH KOTOPbIX MOTYT
HaXOIUThCS TIPEAMETHI, CJIyKalllie U300JIMUeHNIO MPECTYITHUKA, WU
cam nipectynnHuK. Kak ormerr M. K. fky0oB, mpou3BOACTBO OOKIC-
Ka B M3BECTHOW Mepe KOMIIPOMETUPYET JIUI, B MOMEIIEHUU KOTO-
PbIX OH TIPOM3BOAMTCS, CBSI3aH C pa3rjlallieHUEeM HEKOTOPBIX 4acT-
HOCTE JIMYHOU XKU3HU'®,

B cayyasix, Korma oObICK HamMeyaeTcsl M MOAroTaBIMBaeTCs 3apa-
Hee M, CJIefoBaTe/IbHO, OTCYTCTBYET HEOTJOXHOCTb €ro MpOM3BOJ-
CTBa, MOCTAHOBJIEHUE OpraHa paccieloBaHus O MPOU3BOACTBE OObIC-
Ka 00s3aTejbHO TOJIXKHO OBbITh NMpeaBapUTEIbHO PacCMOTPEHO
M COMIacoBaHO ¢ mpokypopoM (4.1 ct.165 YIIK PD).

ITpou3BoacTBO OObICKA M BBIEMKM JOJXKHO OBITh OGOPMIIEHO
MOTUBUPOBAHHBIM TOCTaHOBJEHUEM clienoBaTensi. HeBbiHeceHue
COOTBETCTBYIOIIIETO TOCTAHOBJIIEHUSI U MOIMEHA BbIEMKU TaK Ha3bl-
BaeMbIM M3BATHEM — HauOoJiee XapaKTepHas OIIMOKa, HOITycKae-
Masi cienoBareseM IMpY MPOU3BOACTBE BbIEMKMU.

O 1npou3BOJACTBE OObICKA M BBIEMKM JOJKEH OBITh COCTaBJIeH
npotokoi. ITpokypop o00si3aH MpPOBEPUTH COOJIOJEHUE MPOLECCY-
aJIbHOTO TOpsiiKa IPOBeIeHUST OObICKA, U3BATUS B XOle OObICKa
MNpeaMeTOB U JOKYMEHTOB, UMEIOLIMX 3HAYeHUE IJIs1 Jea, a TakkKe
coOJioieHre TIpaB YYaCTHUKOB CJEeICTBEHHOro aeictBus. IIpoky-
pOp MpOBEpPSIET, COCTaBJIEH JIU MPOTOKOJI 00bICKA, BEIEMKHA U OMUCH
HaieXalyuM o0pa3oM, B COOTBETCTBUM C TpeOOBaHUSAMM CT. 182,
183 VIIK P®, xak odopmiIeHO MpHOOIIEHWE K IeTy BEIIeCTBEH-
HBIX JoKa3aTeabcTB. CiemyeT oco00 oOpalaTh BHUMaHUE Ha OTpa-
XeHUEe MHIVBUAYAIbHBIX TPU3HAKOB M3BITHIX IMPEAMETOB. YacTO
B CaMOM TIPOTOKOJI€ OObICKA U BbIEMKHM TaKue MPU3HAKU OTPaxkKeHbI
ci1abo, OHU (PUKCUPYIOTCA JIMILb B TTPOTOKOJIE OCMOTpa MpPeaMETOB.
TTonoOHBIE HEmMOCTaTKM CHUXKAIOT T0KA3aTeJbCTBEHHYIO LIEHHOCTb
MPOTOKOJIOB 3TUX CJIEACTBEHHBIX AeHCTBUIT'®!.

BaxxHoe 3HaueHue MMeeT CUCTeMaTUYeCKOe O3HAKOMJIEHUE MPO-
Kypopa ¢ XOJIOM CJIEACTBMSI U [JIs1 PelleHUs] BoIpoca O HeoOXoau-
MOCTM Ha3Hau€HUs 3KCIEepPTU3bI.
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Oco00 cienyeT MOAYEPKHYTh HEOOXOIMMOCTh O3HAKOMJICHUS
MPOKypopa C KOMMSAMM TTOCTAHOBJIEHMI O Ha3HAYeHWU SKCIIEPTHU3
(c MarepuangaMu IJISI SKCIIEPTHOTO MCCIIENOBaHUsS IIPOKYpPOpPY Liejie-
Cc000pa3HO 3HAKOMUTBCS TI0 JIejaM O TSDKKUX TPECTYIUICHUSX, B3sI-
TBIX Ha KOHTPOJb). M3ydyeHne KONMMM TaKOTO ITOCTAHOBJICHUS IaeT
MIPOKYPOPY BO3MOKHOCTD IIPOBEPUTH 3aKOHHOCTb 1 000CHOBAHHOCTh
Ha3HAYeHMST IKCIEePTU3BI, COOIONEHNE IPOIECCYATbHBIX HOPM H,
IJIAaBHBIM O0OpPa3oM, OIIEHWTh T€ BOIPOCHI, KOTOPBIC IPEIIaraloTcs
Ha paspelieHue 3Kcrepra. M3ydeHrne MpakTUKU ITOKa3ajao, 4TO TI0
11% nen ¢ ommbKamMu CleIOBaTeIsIMU IIPU HA3HAYEHUU SKCIIEPTU-
3Bl CTABWJIMCH HE BCE HEOOXOMMMBIE TI0 OOCTOSITETLCTBAM JIe/Ia BOTI-
pochl. JIeHCTBYIOIIMI 3aKOH HE YCTaHaBJIMBaeT OOSI3aHHOCTU CJie-
JIoBaTesIsT M3BeIaTh MPOKypopa O Ha3HauYeHWH 3KcrepTusbl. [Ipak-
THKA Xe TpeOyeT M3BEIICHUS CICAOBATEISIMM TTPOKYypoOpa O Ha3Ha-
YEeHUM KCIEepTU3Bl (Ha MPaKTUKe TaKoe M3BEIeHHEe MMEET MECTO
MIPUMEHUTEILHO K CiemoBaTesIM IIpoKypartyphl). LlenecoobOpasHo,
YTOOBI KOMMU TIOCTAHOBJICHMI O Ha3HAUYEHWM SKCIEPTU3 TTOCTyIIa-
JIN TIPOKypopy. DTO AaBajio OBl BO3MOXHOCTh MCIPAaBUTH OILIMOKU
ciaegoBatesieil, ecim OHM ObLIM momyiieHbl. Ha Hain B3Ijsim, coot-
BETCTBYIOIIIEE TIPABWIO CJIEAyeT 3aKPEIMTh B 3aKOHE.

B.M.OpsioB 000CHOBBIBaJI MPEeUMYILIECTBA TaKOW (POPMBI MPOKY-
POPCKOToO HAA30pa 3a Ha3HAYCHUEM SKCIIEPTU3BI, KaK HaIlpaBIeHUE
MaTepraJioB Ha 3KCIEPTU3Y Yepe3 CIACICTBEHHBIN OTHeN IPOKypa-
Typhl oonactu. 1o ero MHeHUIO, 3TO Jaj10 OBl BO3MOXXHOCTD ITPOKY-
POPY-KPUMHWHAJIMCTY OKa3aTh IOMOIIb CJICIOBATEII0 B IPUMEHE-
HUW HayIHBIX METOIOB TPH pacclieIOBaHUN'®,

OlnieHMBas 11€J1eCO00pa3HOCTh NMPUMEHEHUS TaKou (opMbl Hal-
30pa, OTMETHM, YTO TIPW HAIIpaBICHWU MAaTepPHaJIOB I SKCIEePT-
HOTO MCCIICIOBAHMS Yepe3 CIICICTBEHHBIN OTIEN MPOKypaTyphl obiac-
TH HeM30eXXHO MPOM3OMIET YIIMHEHNE CPOKOB IPOBEICHUS SKCITEp-
TH3bl. HecOMHEHHO, 3TO MOJHOCTBIO KOMITEHCUPYETCs TIPeIoTBpalle-
HUEM OLIMOOK, 0COOEHHO IIPY HA3HAYEHNM HanOOJIee CJIOXKHBIX 1 PEIKO
BCTPEYAIOIINXCS SKCIIEPTH3, HO BPSI JIM HEOOXOMMMO BO BCEX CITydasix
(0COOEHHO HE TIPEICTABISIOIMX OCOOOM CJIOKHOCTH).

Ocob0 CTOUT BOIpPOC U OO0 OLIEHKE 3aKJII0UeHUs 3KCIepTa Kak
OIHOTO M3 BUIOB JOKA3aTEIbCTB.

3aKIoueHNe BKCIIepTa WIpaeT BaKHYIO POJIb MPU IIaHMPOBa-
HUU CJICACTBUS TIO IENTy, YCTAHOBJICHWUU CYIIECTBEHHBIX IS Ieja
00CTOSITENIBCTB. B CBSI3M ¢ 3TMM IPOKYPOp HOJDKEH BBIICHUTH, Ha-
CKOJIBKO TIPABWJIBHO CJIEHOBATeNIb MCITOJIB30Ba 3aKITIOYEHHUE DKC-



nepra Inpu paccienoBaHuu. ToT (akT, YTo JaHHOE JA0Ka3aTeIbCTBO,
Kak 1 BCSIKOE JApyroe, cjeioBarelb OLEHMBAET 110 CBOEMY BHYTPEH-
HeMy yOeXXIeH1I0, OCHOBAaHHOMY Ha BCECTOPOHHEM, TIOJIHOM, OOBEK-
TUBHOM PAaCCMOTPEHHMM OOCTOSATENIBCTB Jejla B MX COBOKYITHOCTH,
HE OCBOOOXKIAET MPOKYypopa OT O0SI3aHHOCTU IPOBEPUTH IIPaBUIb-
HOCTh TaKOM OLICHKW U TP HEOOXOIMMOCTH OKa3aTh CJIEIOBATEITIO
TIOMOIIb WJIM TIPUHSTH MEPHI TPAaBOBOTO XapaKTepa IO HCIIpaBiie-
HUIO HAPYLIEHUM 3aKOHa.

«J10CTOBEpHOCTb OOJIBIIMHCTBA 3aK/IIOYEHUI, HAHHBIX KCIIEpP-
TaMU B KaTeropuyeckoul (opme, sBisieTcsl He aOCoOTHOI (op-
MaJIbHOI), a OTHOCHUTEIbHOM (ITpaKTUIecKoit)»'¥3, To ecTh 3aKiio-
YeHUe SKCIEPTa, KaKk U J1000€e APYroe AOKa3aTeIbCTBO, OLIEHUBACT-
Cs B COBOKYITHOCTM C IIpYTMMM JloKa3aTelbCcTBamu 1o aeny. Cieno-
BaTesb, IIPOKYPOP MOTYT MPU3HATH 3KCIIEPTU3Y HETIOJHOM WIM He-
JOCTATOYHO SICHOM W HA3HAYUTH JOIOJTHUTEIBHYIO SKCIIePTH3Y.
3akJjoueHue 3Kcrepra MOXET ObITb MPU3HAHO HEOOOCHOBaHHBIM
WM TIPOTUBOPEYAIINM MaTepHallaM Jiejia, YTO MOKET ITOBJIeYb Ha-
3HAYCHWE TMOBTOPHOI SKCIIepTU3Bl. BO Bcex cirydasix mUrsl Ha3Haue-
HUS JOTOJHUTEIBLHON WJIM ITTOBTOPHOM SKCHEPTU3BI JOJKHO OBITh
BBIHECEHO MOTHBHPOBAHHOE TIOCTAHOBJICHHUE.

ITpoBepsist MpaBUIBHOCTL OLIEHKW ClIeIOBaTeNieM 3aKIIIOUCHUS
3KCIEPTa, TPOKYPOP BEISICHSET: COOMIONCH JIM TIPOIECCyabHBIN
TTOPSIIOK TIPOBEACHUS SKCIEPTU3LI; ABSIETCS JIA 3aKIIOYEHHUE TIOJI-
HBIM, 000OCHOBAaHHBIM M TOCTOBEPHBIM; HACKOJBKO BEPHO CJICIOBA-
TeJlb OLEHWJ J0Ka3aTeJIbCTBEHHOE 3HAaYeHUE 3aKJIIOUeHUs, Kakue
cAeyal U3 Hero BbIBOAbI. OCOOBIA HaA30p JOJKEH OCYILECTBIISITh
MPOKYpPOP 32 BCEMU CIydasiMU HECOTJIACUS CJIeJOBATENS C 3aKII0ue-
HHEM 3KCITepTa, TaK KaK pedb UIACT O HECOTIACHU C BEIBOIAMH JIUIIA,
00J1aIat0IIero CreUaJTbHBIMUA TTO3HAHUSIMA B JTAHHOU OO0JIACTH.

ITpoxypop HOKEH CIIeAUTh, YTOOBI BHIHECEHWIO ITOCTAHOBIIC-
HUS 0 Ha3HAYCHUM TTOBTOPHOM WJIM JOTIOJHMTEIBLHON 3KCIEPTU3BI
MIPEeAIIeCTBOBAJ JOTIPOC SKCIIEPTA IS TIOJIYICHUS pa3bICHEHUIN W
JIOTIOJTHEHUW K JaHHOMY 3aKJIloueHW0. B ciydasix, BbI3bIBAIOIIMX
0CcO0OY10 CJIOXKHOCTb, MPOKYpPOPY 1IEAECO00pPa3HO JUUYHO AOMPOCUTH
3KCIIepTa.

B uensx uckitouyeHus ciiyyaeB HEOOOCHOBAHHOTO Ha3HAUYE€HUS
TTOBTOPHBIX 3KCIEPTU3, a TaKKe IJIST pa3pellleHMsT CJIOKHBIX BOIIPO-
COB, BO3HMKAOIIVX TIPH IPON3BOICTBE TAKUX KCIIEPTU3, HEOOXOMM -
MO, YTOOBI CITeIOBaTelb CTABIII TIPOKYPOpPa B M3BECTHOCTH O KaXKIOM
cJlydae Ha3HAYEHMSI MOBTOPHOM M JOMOJHUTEIbHON 3KCIEPTU3BI.

WccnenoBanue MpakTUKU ITOKA3aj0, YTO YacTO OLUIMOKOM cClie-
JloBatesieil SIBJISIETCSl MepeolieHKa 3aKJII0UeHUsT 3KCIepTa, HeycTpa-
HEHME MPOTHUBOPEUYUI MEXIY 3aKIIYeHMEM JKCIIepTa U APYyrUMU
MMEOINMHUCS B Iejie JoKa3aTeabcTBaMu (7% nen ¢ ommbokamu). [pu
SIBHOM HEOOXOOMMOCTHU MPOBEICHUS ITOBTOpPHOU (1o 4 neiam), H0-
MHOJIHUTEABLHOM (110 3 mejlaM), KOMIUIEKCHOI 3KCIIEPTU3 3TU IKCIIep-
TU3BI ClIeAOBaTeeM He Ha3zHayaluch. [Ipu 3TOM MPOKYypopoM Jaje-
KO He Bcerma NpUHUMAIIUCh MEPbl MO UCIPABICHUIO 3TUX OIIMOOK.

VYcraHoBIeHHBIE 3KCIEPTU30i (DAaKThl MCIOJIL3YIOTCS CJIeIOBa-
TeJieM 111 0OOCHOBaHUSI BBIBOAOB IO JEy.

YpesBbIYaiiHO CJIOKEH BOIPOC 00 OLEHKE 3aKJIIOYEHUST DKCIep-
Ta, KOTrJa B YTOJOBHOM JEJIe UMEETCSI HECKOJIBKO 3aKJIIOUEHUI DKC-
neptu3 ogHoro Buma. IlogoOHass mpobiemMa yalle BCero BO3ZHMKAET
10 jeJlaM O HapylIeHUsIX MpaBUJl JOPOXKHOTO ABMXKEHUS TTPU OLIEH-
K€ 3aKJIIOYeHUs] aBTOTEXHMUECKMX SKCIIepTU3.

Tak, 1o yrojgoBHoMy Aeny 1o oOBUMHeHUIO rp-Ha I1. mjs Bhisc-
HEHMsI BOIpoca, pacriojiarajl JIM BOAUTEIb TEXHUYECKONH BO3MOX-
HOCTbIO M30eXaTh Hae3/la Ha MelleXol0B, Ha3HayaluCh aBTOTeXHU-
yeckasl 3KCIepTu3a, MOBTOPHAs, AOMOJHUTENIbHAS aBTOTeXHMUYEC-
KHe 3KCIepTU3bl. 3aKkioueHue MocjaeIHell ObUIO MOJIOKEHO CleAo-
BaTeJieM B OCHOBY OOBMHeHUs. Bo3Bpailiasi nefo 1js Mpou3BOACTBA
JIOTIOJTHUTENIbHOTO paccieloBaHMs, MPOKYpOp yKaszaj, uTo CJieao-
BaTeJib HCOOOCHOBAHHO HE TMPUHSI BO BHUMAaHUE 3aKJII0YSHMS IBYX
MNPEIIIECTBYIOIINX 3KCIIEPTU3 O TOM, YTO BO3MOXKHOCTH M30€XaTb
Haesna Il. He uMes; He MOCTaBWJI Mepel KCIEPTOM TMPU HazHaue-
HUU MOCJIeAHEN SKCIepTHU3bl BOIIPOC O MPAaBUJIBHOCTU BBIBOJAOB IBYX
MepBOHAYaTbHBIX DKCIEPTU3; HE Ha3HAUYWJ MTOBTOPHYIO SKCIIEPTU3Y
C y4yacTMEM HeCKOJbKMX 3KcrhepToB. CyaoM TakxkKe Ha3Hauajlach
JIOTIOJIHUTEIbHASI, KOMUCCUOHHAsI aBTOTEXHUUYECKasi 3KCIepTU3a.
Ha ocHoBe OlleHKM TMOCAeAHEro 3aKI0YeHMs, 3aKJIIOUEeHUIA Mpe-
LLIECTBYIOIIMX BKCIEPTU3 U COBOKYITHOCTU APYTUX JOKA3aTe/bCTB
CyI BBIHEC OIpaBIATEIBHBIN TPUTOBOP 'S4,

Taxkum 006pa3zoM, TPOKYpOpP AOKEH TILATEIbHO MPOBEPSIThH, KakK
OLIGHMBAETCS 3aKJIIOUeHUE KCIepTa cienoBarejeM B IOCTaHOBJIE-
HUU O TIpeKpalleHUU [ejia, OOBUHUTEILHOM 3aKIIOYEHUU. AKTUB-
HBI, IEUCTBEHHBIA U CBOEBPEMEHHBIN IIPOKYPOPCKUIA HAA30p CIIO-
co0eH obecrneynTh MaKCMMaJIbHO BO3MOXHOE MCIOJb30BAaHUE Clie-
JloBaTesieM 3aKJIIOUYEHUST IKCIepTa Kak OJHOTO U3 CPEACTB JAOKa3bl-
BaHUsI.

IIpy Oo3HAKOMJIEHMU C MPOTOKOJAMM CJEACTBEHHBbIX IEeUCTBUI
MPOKYpPOP MOXET YyCTAaHOBUTb, UTO J10KA3aTEJbCTBO ObLIO MOJYYEHO



C HapylIeHHEeM 3aKOHa, YTO ITO3BOJIUT IIPOKYpPOPY yKa3aTh Ha HEIO0-
MYCTUMOCTb MCITOJIb30BaHUSI TAKOTO J0KAa3aTe/IbCTBA.

YMecTHO 00paTUTHCS K YK€ YIIOMUHABIIEMYCSI YTOJIOBHOMY ACTY
0 JIOPOXXHO-TPAHCIOPTHOM ITPOMCILIECTBUM, KOIJA B LIeJIsSIX ompele-
JICHUSI BpEMEHU JBVDKEHMS TIEIIEX0I0B ObUT ITPOU3BENCH CJICACTBEH-
HbII 3KcnepuMeHT. [IpuyeM, BpeMsl MpOBeAeHMST BKCIIEpUMEHTA
COBEPIIIEHHO HE COOTBETCTBOBAJIO BPEMEHM CAMOIO IIPOMCILECTBUS,
CJIeICTBEHHOE JeiCTBUE MPOBOAUIOCH 0e3 yJyacTUsl BOAUTENISI, ObLIO
JoIylIeHo Ipyboe HapyuieHue TpeboBaHuii YIIK: B xauectBe Io-
HSITBIX TP TIPOM3BOACTBE SKCIIEPHMMEHTa ClIeJ0BaTeb MCIIOIb30-
Bas1 ctaTucToB. Cephe3HbIe 3aMeUaHUsI BbI3BAJI IIPOTOKOJI CIICACTBEH-
HOTO JEWCTBUS: UMEIN MECTO CYLIECTBEHHbIE HEOTOBOPEHHBIC HC-
MIpaBJeHUST BPEMEHHM, 3a KOTOPOE CTAaTUCTHI MpoOeraaud IIpoe3XKyIo
yacTb. [Ipokypop mpaBWJIBHO yKa3aJl Ha HEBO3MOXHOCTb MCIIOJIb-
30BaHMSI B KAYECTBE JOKA3aTeIbCTB MPOTOKOJIA JAHHOIO CJIEACTBEH-
HOTO 3KCIIEpUMEHTA U 3aKJIIOUeHUsI IKCIlepTa, CAECJIaHHOTO Ha OC-
HOBE€ IIOJIyYEHHBIX B XOAE SKCIEpMMEHTa JAaHHBIX, U IOTpeOoBal
MPOBECTU CJICACTBEHHbIN 3KCIEPUMEHT B YCIOBUSX, MPUOIMKEH-
HBIX K YCJIOBUSIM IIPOMCIICCTBUS, C YyYaCTUEM BOIUTENS'SS.

OddexkTuBHOCTh HaA30pa MPOKypopa 3a MPOM3BOACTBOM CJIEH-
CTBEHHOI'O JKCIEPMMEHTA OIPEACNISIEeTCS TeM, HACKOJIbKO ITIOJHO
HCIIOJIb3yeT MPOKYPOpP MpedoCTaBICHHBIE eMy IpaBOBbIE CPEACTBA.
C0XHOCTh CJIEACTBEHHOIO ACKMCTBUS TPeOYeT 0CO0O TILATEIBHOIO
W3y4eHUs1 TPOTOKOJA CICACTBEHHOro aKcnepuMeHTa. [1pu BhIsiBIIE-
HUM MPOKYPOPOM HApYIIEHUI, JOIMYIIEHHBIX IIPU IIPOBEACHUN K-
CIIEpUMEHTAa, WM MPU BO3HUKHOBEHUM COMHEHUI B MOJYYSHHBIX
pe3yJbTaTax IMPOKYpPOp IOJKEH HaTh CJISHOBATEIIO COOTBETCTBYIO-
1IMe YKa3aHMUSI O TTIOBTOPHOM ITPOM3BOJCTBE CJIEACTBEHHOIO 3KCIIe-
puMeHTa (IIpU 3TOM IIPOKYPOP JOJDKEH YKa3aTh, B YeM COCTOSIT He-
JOCTaTKU, KaKuM o0pa3oM OHU AOJIKHbI ObITh YCTPaHEHbI).

Henocratku, oTMe4YeHHBIE IPU MPOBEASCHUN CICACTBEHHOTO K-
CIIEpUMEHTA, OOBSICHSIFOTCSI HEMOHUMAHUEM CJIelIOBaTeIsSIMU CIOX-
HON CTPYKTYphl 3TOr0 AEUCTBUS, COIPSKEHHOTO C IOJYYECHUEM
HECKOJIbKMX TOTOKOB MH(popmauuu. Ha npakrtuke 310 odopaunBa-
€TCS CBEICHUEM CJIOXHOIO CJIEICTBEHHOIO IEHMCTBUS K OOHOW M3
€ro COCTaBJISIIOLIMX: HEeMOJHO Bocco3aaeTcsl o0CTaHOBKA, He ITy0Ju-
PYIOTCS OIBITHBIE AeHCTBUSA. JlOMyIleHHbIE TP IIPOMU3BOACTBE ClIEI-
CTBEHHOTI'O 3KCIIEPUMEHTA HEAOCTATKU M HAPYLIECHUSI MOTYT JIUILUTh
CIIEACTBEHHOE NCUCTBUE HOKA3aTeJILCTBEHHOIO 3HAYEHUS.

HeMano cioxHbIX BOIPOCOB BO3HUKAET MPUMEHUTEIBHO K OLIEH-
K€ pe3yJbTaTOB MPOBEPKU MOKAa3aHUM HAa MECTe, KOTOpasl LIMPOKO
MNPUMEHSIETCS] B CJIEACTBEHHOM MpaKTUKE.
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B Teopuu CioOXWIOCH pa3MuyHOE OTHOIIEHUWE K JaHHOMY Jeii-
ctButo. Tak, M.C.CtporoBuy, A.M.JlapuH BbICKa3ajiud KaTeropuy-
HOe CyXIeHue 00 yCTpaHEeHMW W3 MpaKTUKM JAHHOIO JAeiCTBUS,
MPEICTABIISIOIETO COO0M «KOHIJIOMEpAT MOBTOPHOIO I0IpOca, OC-
MOTpa, CJAEACTBEHHOTO 3KCIIEPMMEHTa U TPEAbSIBACHUS ISl OMO3-
HaHUSI HEIMOIBMXXHOIO OOBEKTa» !, IMpecliefyloIero «eAUHCTBEH-
HYIO LIEJIb «3aKPENUTh» IIOKAa3aHUS TTPU3HABIIETOCS OOBUHSIEMOTO» %7,

MHoruMu aBTOpamMu TIPU3HAETCS BaXKHOCTb U HEOOXOIMMOCTH
TaKOro IMPOLIECCYaJbHOIO AEUCTBUS, KaK IMPOBEepPKa MOKA3aHWA Ha
MecTe'38.

IIpexne Bcero, Kak IOKa3bIBae€T U3yYEHUE MPAKTUKU, B OOJIb-
LIIMHCTBE CJy4aeB CJEAOBaTed U MPOKYpOPbl HEBEPHO MOHUMAIOT
1ieJIb TPOBENCHUS MPOBEPKU ToKa3aHUil Ha mecte. Hago mpusHath
CMpaBeIJIMBOCTb 3aMeUaHMsl psiia aBTOPOB, YTO YacTO IPOBEpKa
MOKa3aHUM IIPOBOIUTCS C TOM LI€JIbIO, YTOOBI OOBUHSIEMbII TOBTO-
PWI CBO€ MpPU3HAHUE B MPUCYTCTBUM TOHSTHIX, U 3TO SIKOObI OyaeT
00BbEKTUBHBIM MOATBEPXKICHWEM €ro NMpU3HaHUS, TaK KaK, C OJHOMI
CTOPOHBI, HE TO3BOJISIET OOBUHSIEMOMY BIOCJIEACTBUM OTKAa3aThCs
OT CBOMX TOKa3aHUi (J1axe ecii OOBUHSIEMbIN U OTKaXeTCs OT pa-
Hee JaHHBIX TMOKa3aHWM, TakoW OTKa3 OyAeT BBIIJISIAETh Heyoeau-
TeJIbHO Ha (POHE ero Mpu3HaHWs, CIEJAaHHOIO TMPU TOHSITHIX).
C apyroit CTOPOHbBI, JOMPOC MOHSTHIX, MPUCYTCTBYIOLIMX MPU MPO-
BEeIECHUU TPOBEPKU TMOKa3aHU Ha MecTe, UCIOJb3yeTCs sl TOro,
YTOOBI UCKYCCTBEHHO CO3[aTh CBUIETENe. B psiae ciydaeB momo0-
HOe JelCTBUE TMPU OTCYTCTBUU APYTUX OOBEKTUBHBLIX NAHHBIX MO-
JKeT TPUMBECTUM K OLIMOOYHBIM BbIBOJAM, K HAapYIIEHUSIM 3aKOHA.
Takyio mpakTuKy, 0e3yCI0BHO, CIAeAyeT IpU3HATh HETOIYCTUMOI.

OnHako 3TO HE O3HAYyaeT, YTO MpOBEpKa IOKa3aHWW Ha MecTe
JIOJKHA OBbITh BOOOILE YCTpaHeHa M3 MPAaKTUKU. BakHO MpaBUIbHO
OIpEAeNIUTh CYIIHOCTh 3TOro AeictBusi. IIpoBepka mokazaHWi Ha
MecCTe JOJKHA MPOBOAMTCS ISl BbISABJICHUSI COBHAaAeHUM OO pas-
JIMYUI MEXIY TTOKAa3aHUSIMU JIMIA W MMPU3HAKAMH MECTHOCTH'®,

CHauana JiMi0, YbM MOKa3aHWS HEOOXOAMMO MpPOBEPUTH (OOBU-
HSIEMBII, TIOA03PEBAEMBbIii, IIOTEPIEBIINI, CBUIETEb), JOKHO OBITh
JOIIPOIIEHO BO BCEX ITOAPOOHOCTSIX 00 0OCTOSITEILCTBAX MPOMUCIIIEI-
11ero. 3aTeM IOIMPOLIEHHOE JUILIO, MOJIb3YsICh CBOOOI0I BbIOOpa MyTH
JIBWXKEHUS, yKa3blBaeT MECTO, e MPOMCXOIWJIO MPOBEpPSIEMOE CO-
ObITHE, OTMEYAET OTIEbHbIC AeTaIM OOCTAHOBKM, MOKAa3bIBaeT, Kak
npoucxoawio coositre. ITpy 3TOM NMHMIIO, YbM MOKAa3aHUS IIPOBEPSI-
I0TCSI, IEMOHCTPUPYET OIpeaesieHHbIe NEWCTBUS, MOKa3bIBaeT, Ka-



KYIO POJIb B MCCJIEAYEMOM COOBITUM WUTPajyd T€ WIM WHBIE IpeaMe-
Thl, OOpallaeT BHUMAaHME Ha M3MEHEHUSI B OOCTAHOBKE MeCTa CO-
ObITUSI, KOHKPETU3UPYSl paHee JaHHbIe MokKaszaHwus. CriemoBaTenlb
COMOCTAaBJSIET TOKa3aHUS JMlLAa ¢ HaOmwoJaeMoil 00CTaHOBKOIMA,
C MECTOM COOBITHSI, YCTaHABIUBAsI MPU 3TOM OIpelcaeHHbIe (haK-
TUYECKUE JAHHBIE. DTU JaHHBIC ITO3BOJISIIOT OOBEKTUBHO IOATBEP-
JUTh WU OMNPOBEPTHYTh OOBSICHEHUS JUIA, MOKa3aHUSI KOTOPOTO
MPOBEPSIOTCS, YOeOAUThCSI, HACKOJbKO OHUM JOCTOBEPHBI, WIN yCTa-
HOBUTH UX HECOOTBETCTBUE JCUCTBUTEILHOCTU. BOmpocCk! uily, 4bn
MOKa3aHMsI IIPOBEPSIIOTCSI, MOTYT ObITh 3aJaHbl TOJIBKO IIOCJIE CBO-
0OOHOro pacckasa M JeMOHCTpallMM JeUCcTBUiT Ha MecTe. Hepomyc-
THUMa MOCTAHOBKA HABOJISIIMX BOIPOCOB JMOO MHOE BMellaTellb-
CTBO B JeiicTBus juia. O IPOM3BOACTBE JAHHOTO AEHCTBUSI COCTaB-
JISIETCSI TIPOTOKOJI, B KOTOPOM JIOJDKE€H OBITh OTpake€H B ITOAPOOHO-
CTSIX BECh XOJ IMPOBEPKM TTOKa3aHWiT'Y,

IIpu cobmogeHMM yKasaHHBIX TpeOOBaHMII TpOBepKa IMoKa3a-
HUII Ha MECTe MOXKET CIYXUTb 3(G(GEKTUBHBIM IIPUEMOM ITPOBEPKU
Joka3areabcTB. OCOOEHHO 3TO OTHOCHUTCS K IOKa3aHUSIM OOBHMHSIC-
moro. I[IpaBuibHO MpoBeAeHHAas ITPOBepKa MOKa3aHUil 0OBUHSIEMO-
To MOXET JaTh JIOINOJHUTEJILHOE I0Ka3aTeJIbCTBO BUHBI OOBUHSIE-
MOTO, a B psi[i¢ Cy4aeB II03BOJISIET ITIOCTABUTh BOIIPOC O HEIpUYac-
THOCTM JIMIA K COBEPIICHUIO MpeCcTyIuieHus. B ciayyae mpu3HaHUS
OOBHHSIEMOTO B COBEpLUEHUU IIPECTYIIeHUsI (OCOOEHHO €CIU 3TU
MOKa3aHMSI He TTOATBEPKAAIOTCS APYTUMMU J0KA3aTeIbCTBAMI) HEJIb3sT
HMCKJII0YaTh BO3MOXHOCTh CAMOOIOBOpPa. DTO MOXKET ObITh BBISICHE-
HO IIyTeM IPOBEPKU ITOKA3aHMII OOBMHSIEMOIO Ha MECTe.

B kauecTBe npumMepa MpUBEAEM CJeIylollee YTOJIOBHOE AENIO: IP-
H JI. 00BUHSICS B COBEpLUISHUU KpaxXu umyilecta rp-ku E. B xone
pacciienoBanus [l. mpu3HaICS B COBEPLICHUN MPECTYIICHUS, B X0
MPOBEPKM MOKA3aHUI Ha MECTe yKasajl KBapTUPY, OTKyJa OH ITOXU-
TUJI UMYILIECTBO, Ha3Baj MOXUILIEHHbIe Belu. ClegoBaTesb He Aall
OLIEHKY ToMY (pakTy, uTo JI. Iepeyncani aajeko He BCEe MOXUILCH-
Hble U3 KBAapTUPHI BEILlM, HE BCErJa MPaBUJIBHO MMOKA3bIBaJl MECTA,
IJIe HaXOOWJIMCh MOXUILEHHBIe TTpeaMeThl. He oGpaTui Ha 3TO BHU-
MaHWe U TPOKYpop, HampaBUBLIMIA Aesio B cyd. B cyne JI. 3asBui,
YTO OH OrOBOPMIJI ce0sl, a B COBEpLIEHUU Kpaxu mpusHajicsa Edpu-
MOB, JOIPOIIEHHBIA MO JIeJly B KayecTBe cBUIeTeIsd. B xome mpo-
BepkM noka3zaHuil EMMOB TOUHO yKaszajl MeCTOpacIojoXeHue Mo-
XUILEHHBIX TpeAMeTOB, Ha3Baj B UYKCJIE MOXUIICHHBIX T€ BELLU,
0 KOTOPBIX MTOTEPIEBILAasl paHblle He BcmoMHuIa. [. ObL1 onpaBnaH
3a HEIOKA3aHHOCTBIO €70 YYaCcTUS B COBEpLICHUM Kpaxu'®',
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MHorouyrciaeHHbIE CIOXHOCTY M HEAOCTAaTKK, BOZHUKAIOIIIWE TTPU
MPOBEACHNN ITPOBEPKU TTOKA3aHUIM, IEJIAIOT 3TO AEUCTBUE OCOOBIM O0BEK-
TOM TIpOKypopcKoro Hanzopa. ITpokypop moipkeH cieauTb 3a 000CHO-
BaHHOCTBIO MPOBEACHUSI 3TOTO JAEUCTBUSI, BHUMATEJIbHO MOIXOIUTH
K M3Yy4EHUIO MPOTOKOJA, OLEHWBAasI MPaBWIBHOCTh MPOBEACHUSI MPO-
BEpPKU MOKa3aHUI 1 Hamjiexalllyto (pyMKcaluio ee pe3y/bTaToB.

Ha HeoOxomMOCTh TAKOTO Haa30pa yKa3bIBaeT XapaKTep AOITyC-
KaeMbIX OLIMOOK: MOBEPXHOCTHO MPOM3BOAUTCS MpeaBapUTEIbHbIN
JIOTIPOC Jivlia, YbM TTOKa3aHUS MPOBEPSIOTCS (HE ACTAIU3UPYIOTCS
MOKa3aHMsI, HE BBISICHSIOTCS KaKue-JIM00 OCOOEHHOCTH OOCTaHOB-
KW); JIMIy HE MPeloCTaBJISIETCS NOCTaTOYHONW CaMOCTOSTEJIbHOCTH
B BbIOOpEe MapilipyTa ABUXKEHHS; HA MECTe B XOJ€ CaMOU MPOBEPKU
He JeTalu3upyloTCsl MoKa3aHus Jiula, He (DUMKCUPYIOTCS €ro aeii-
CTBUSI, HE COIOCTABIISIIOTCSI C OKPYKaOIIEi 00CTaHOBKOIA.

HormyckaroTcs HelnocTaTKu Mpy (puKcaluyd pe3ysbTaToB: MPOTO-
KOJI 4acTO He OTpaxkaeT, HACKOJIbKO YBEPEHO JIMII0O OPUEHTHUPOBa-
Jlock Ha MecTe. Hepenko npumensietrcs ¢oTtorpadrupoBaHue, HO YaCTO
(oTtorpacdun ManoumHdopMaTUBHBI; HanboJee XapaKTEPHbI CleLy-
ouue GOTOCHUMKU: OOBUHSEMbIN (MOIO3peBaeMblit) yKa3bIBaeT
PYKOIi Ha Kakoi-11m00 00bekT. Kak npaBuibHo 3ameTua M.C.Ctpo-
roBM4Y, M3 0003peHHUs Takoul ¢ororpamy HUKAKOTO BBIBOAA CHE-
JIaTh Heb3s'”? (0COOEHHO eciy IEeWCTBHS M OOBSICHEHUS JIMIA HE
OTpaXeHbl B MPOTOKOJE JOCTaTOYHO MoaApoOHO). HapyiueHus
U OIIMOKM, JOIMycKaeMmble MpU MPOBEIEHUU MPOBEPKU TOKa3aHUI
Ha MecTe, TIPUBOAAT K TOMY, UYTO CyAaMU MPaKTUYECKU HE MPUHU-
MaeTcsl BO BHMMaHUe pe3yJIbTaT 3TOro IEeMCTBUS (K 3TOMY BbIBOIY
MIPUBOIUT aHAJIN3 IIPUTOBOPOB CYIOB).

W3yyeHue caencTBEHHOU MpaKTUKM MOKa3blBaeT, YTO IMPOKYPO-
pbl HEe MPUHUMAIOT Y4YacTUsl B TNMPOU3BOJACTBE JAHHOTO JEWUCTBUS,
He AaloT yKa3aHuii 00 MCIOJb30BaHUM JAHHOTO MpueMa MPOBEPKU
nokazaHuid. ToT akT, 4TO MPOKYpOpaMu He yKa3blBaeTCsl Ha HEl0-
CTaTKU TIpU MPOU3BOJCTBE NaHHOTO AEWMCTBUS, TTO3BOJISIET TOBOPUTH
0 TTIOBEPXHOCTHOM O3HAKOMJIEHUU MPOKYPOPOB C MTPOTOKOJIAMU ITUX
JIEeNCTBUIA, O HENOCTATOYHOM aHAJIM3¢ KAadyeCTBa IMPOBEACHUS IIPO-
BEpKM TOKa3aHU. A Belb BO BCEX CJydasiX MpPOBEIEHUST TTPOBEPKU
MoKa3aHUIl Ha MeCTe CJefoBaTeId MCHOJIb3YIOT €€ Pe3yJbTaTbl Kak
JI0Ka3aTebCTBO, MPUUYEM MPAKTUUYECKM BCErda 3TO 10Ka3aTesIbCTBO
BUHBI 00BUHsieMoro. IIpokypop mojkeH ¢ OoJibliieil OTBETCTBEH-
HOCTbIO TIOAXOAUTb K OLIEHKE TaKUX J0Ka3aTeJIbCTB, B ITOJHONU Mepe
WCIIOJIb30BaTh MpaBO JaBaTh CAEAOBATENI0 yKazaHUsi 00 ycTpaHe-
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HUU HEAOCTATKOB, O MPOBENCHUM U APYTUX CJICACTBEHHbIX AEHCTBUI
B LIEJISIX TTPOBEPKU MOKa3aHUi OOBMHSIEMOTrO, O AOMYCTUMOCTHU HC-
MOJIb30BaHUsI PE3YJIbTaTOB MPOBEPKM MOKa3aHUI Ha MeCTe JJis 000-
CHOBAHMSI BbIBOAOB 10 JEy.

BrimeckazanHoe yOexImaeT, 4To OLIEHKa IIPOKYpOpPOM JoKa3a-
TeJIbCTB MO3BOJISIET €My MPUIATU K OINpeAeeHHbIM BbIBOAAM O TOM,
HACKOJIbKO BCECTOPOHHE, MOJIHO U OOBEKTMBHO MCCJIENOBaHbI 00-
crosiTesibeTBa Aena. K ToMy ke MMEHHO Ha OCHOBE OLIEHKM HMEIO-
LIMXCS B JIeJie 10Ka3aTeJbCTB MPOKYPOP MOXET MPUUTU K BBIBOIY
0 HEOOXOAMMOCTU MCIIOJIb30BaTh U Apyrue ¢hopMbl yuacTusl B TOKa-
3bIBAaHMU, BKJIIOYAsi HEMOCPEICTBEHHOE y4yacTue B paccelOBaHMMU.
W xoHEeYHO, KOHKPETHBIC YKa3aHUS O COOMpPaHMU U IPOBEPKE J0-
Ka3aTeJbCTB MPOKYPOP MOXET JaTh TOJbKO Ha OCHOBE TIJTyOOKOI
OLIEHKM [0Ka3aTeJIbCTBEHHOro MaTtepuana. IlpencraBiasieTcsi, 4To
WCIOJIb30BaHUE MPOKYPOPOM JaHHOMW (hOpMbI y4acTUsl B JOKa3biBa-
HUM JOJKHO MMETh MECTO HE TOJIbKO Ha 3aBepllalolleM 3Tare,
HO U B XONi¢ pacclieOBaHUsI.

TTonBonst UTOr aHaJIM3a Pa3IUYHBIX (OpPM ydacTHsi TPOKypopa
B J0Ka3bIBaHUU, MOXHO CJeJIaTh CJIEAYIOIIME BbIBOIbI:

1. Mcxoms u3 ompeneneHus mpoleccyaalbHOl (OpMBI KaK OCO-
0oro crmocoba OCYyIIECTBICHUS IIPOLIECCYyaJbHON HESATEIbHOCTH,
MOXHO BBIIEIUTb HECKOJIIBKO (hOPM ydyacTus MPOKYpopa B TOKa3bl-
BaHUHU, TIOHUMAs ITOH, HUMM OCOOBIE CITOCOOBI OCYILECTBICHUS UM
MpoliecCyaJbHOU AESATENbHOCTH, pa3jinyaroliiecsl HEMmoCpeaCTBEH-
HbIM (4yBCTBEHHO-TIPAKTUYECKMM) WJIM OMOCPEAOBAaHHBIM (paluo-
HaJIbHO-3aKJIIOUMTEIbHBIM) XapakTepoM Mo3HaHus. Kaxnas u3 atux
(opM MMeeT pazMuHbIe MPOSIBIEHUS, OIpeAeysieMble pa3IuyHbI-
MU TIOJTHOMOUYMSIMU TTPOKYpOpa.

2. AHaIu3 CAeACTBEHHBIX OLIMOOK IMOKAa3bIBAET, UTO M B HACTOSI-
111ee BpeMsi, MHOTO JIET CIYCTS MOCJe IMPOKOMAaCIITaOHOTO UCCIie-
JoBaHMSI 3ToM MpobieMbl HayuyHo-uccaenoBaTebCKUM WHCTUTY-
toM ITpokyparypsrt CCCP, comnpoBoXAaBLIETOCS peKOMEHIAUIMU
Mo MX IMpPEeNoTBpallleHUIO, TOJ0XEeHNEe K JIydllleMy He M3MEHWUJIOCH
U cjenoBareid TMO-MpPeXHEMY IOIYCKAIOT Cepbe3Hble HapylleHUs,
COCTOSIIIINE B HEHAJIEXKAIIIEM TIPOBENCHUY CIIEACTBECHHBIX ICUCTBUNA.
Orciona Bce OoJiblliee 3HaUEHUE MPUOOPETAIOT aKTUBHBIE (POPMBI
y4yacTUsl MPOKYPOPOB B J10Ka3blBaHUM, KaK 3TO IPEIyCMOTPEHO
INpukazom I'enepaasHOro pokypopa P® Ne31 ot 18 mronst 1997 1. :
n Ne39 ot 5 mions 2002 r. TMYHOE ydacTHe IIPOKYPOPOB B CIIEH-
CTBEHHBIX JEMCTBUSX, Jaya KOHKPETHBIX YKa3aHUM O MpOBEepKe BO3-
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HUKAaIOIIMX BEPCUid, O MPOBEAEHUN HEOOXOIMMBIX B CIOXMBIIEUCS
CUTyallUX CJICACTBEHHBIX NCHCTBUMA.

3. B To Xe BpeMs BecbMa CYILECTBEHHYIO POJib B TMOBBILLIEHUU
3¢ GEeKTUBHOCTA pacceloBaHMSI UTPAeT OLEHKa MPOKYpOpOM OT-
JeJIbHBIX BUIIOB J0Ka3aTeIbCTB, KOTOpas MOJKHA ObITh HallejleHa
Ha ornpenejieHue 000CHOBAaHHOCTU MPOBENECHUS CIEICTBEHHOTO ek~
CTBUSI, COOTBETCTBMS €r0 COAECP>KaHUS MO3HABATEbHOMN 1Leau Ciel-
CTBEHHOI'O NIEVICTBUS, COOJIIONeHME HamIexXalleld IpOoLeayphl IIPo-
BelIeHUs, BbISIBJIEHUE W YCTPaHEHME MPOTUBOPEUMIA MEXIY J0Ka3a-
TeJIbCTBAMM.



IJIABA 3

PACCMOTPEHME M VTBEP;KXOEHHME ITPOKVPOPOM
OBBHHHMTEJIBHOI'O 3AKJIIOYEHMA
KAK ®OPMA VYACTHA B NOKA3BIBAHMU

3.1. YTEepKAeHNne NPOKYPOPOM OOBMHMUTENIbHOrO
3aKNIOYEeHMsA KaK IpouleccyanbHOE pelleHMe
O MOKA3aHHOCTM OOBMHEHM:A

OOBUHUTENIBHOE 3aKJIIOUEHUE SIBJISICTCSI 3aBEpPIIAIOLINM IIpeaBa-
puUTeIbHOE paccliefoBaHMEe IPOIECCYaJbHBIM aKTOM, B KOTOPOM
MOJABOASITCS UTOTW CIEACTBUS M KOTOPBIM OIIpelIessieTCs MpeaMeT
MPEACTOSIIETo CyIeOHOro pa3ouparesibcTBa. B 00BUHUTEILHOM 3aK-
JIIOUEHUM W3JIaraloTcsl pe3yJbTaThl pacciieOBaHUS, CUCTEMATU3M-
pYIOTCSI cOOpaHHBIE IO eIy A0KAa3aTeIbCTBA, HA OCHOBAHUU KOTO-
PBIX OOBMHSEMBIN TOMIEKUT MpegaHuio cymy. ITosToMmy mpoleccy-
aJIbHO-TIPABOBOE 3HAUYE€HUE OOBUHMTEJIBHOTO 3aKJIIOUEHUS COCTOMT
TaKXKe U B TOM, UTO OHO MCIIOJIb3YeTCs ITOACYAUMBIM B KauecTBe
OIHOIO U3 CpelncTB 3alIuThI'®®. ClemyeT COMIACUTBCS C OLEHKOM
.51 ®oHUIKOr0, KOTOPBIA B CBOE BpeMsl Ha3Bajl OOBUHUTEIIBLHBIN
aKT B BBICIIEH CTEMEHU BAXKHBIM JOKYMEHTOM B YTOJIOBHOM IIpO-
Hecce'®. MoXHO cKa3aTb, YTO COCTABJIEHUEM OOBUHUTEIHLHOIO 3aK-
JIIOUEHUS 3aBeplliaeTcd J0Ka3aTeJIbCTBEHHAsI NeITeIbHOCTh CIIeI0-
BaTelisl Ha TPEABAPUTEILHOM pacClIeIOBAHUU.

ITo poccuiickomy 3akoHomaTenbcTBY XIX — Havaiza XX Beka
COCTaBJICHUE OOBMHUTEJILHOIO aKTa MPEIOCTABISIIIOCH ITPOKYPOPY
KaK opraHy oOBMHUTENIbHOI Biactu. ClieqoBaTe/lb, OKOHYMB IIpe-
BapuTeJIbHOE CJIEACTBHME, HAIPABJISUI AEJIO MPOKYPOPY IS COCTaB-
JICHUSI OOBMHMTEILHOTO aKTa, KOTOPBIA OTHOBPEMEHHO SIBJISUICS
JOKYMEHTOM TIpelaHusI OOBUHSIEMOIO CYAY.

OOBUHUTENIBHBIM aKT MPEICTABISI COO0M OKOHYATENIBHO CPop-
MYJIMPOBAaHHOE MPOKYpaTypoil OOBUHEHNE, «BbIBOJ CIAEIaHHBIN €10
13 OOBUHUTEJIEHOTO MaTepyuajia, BhIpaKeHWEe B3IISIOB OOBUHUTEIIS
Ha 1eyo»'. B 00OBUHUTEILHOM aKTe JOJDKHBI OBLIM OBITH M3JIOXE-
HbI BaKHEWIIMe OOCTOSITEILCTBA JieJia, MOJyIeXalle IPOBEPKE Cy-
JoM. OOBUHUTEILHBIN aKT OMPEIEIsT TPAHUIIBI, B KOTOPBIX IPOUC-
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XOIWIO cyneOHOe pa30oMpaTeabCTBO M 32 KOTOPBbIE OHO HE JOJDKHO
ObUTO0 BBIXOAMTH. OTMEUaIoCh BaXXKHOE 3HAY€HME OOBUHUTEIBHOIO
aKTa JJIs1 TMOJACYAMMOrO; YKa3blBaJoCh CYIIECTBO OOBUHEHUS U NO-
Ka3aTeJbCTBa, €ro IMoaTBepxaamlnue. HeTpymHo 3aMeTUThH OOI1IMe
YepThl OOBUHMUTEJIBHOIO akTa U OOBMHUTENIBHOIO 3aKJIIOYEHMS, YTO
00YCJIOBJICHO OJIMHAKOBBIM MX 3HAYEHUEM [IJIsI YTOJOBHOIO Jeia.

B nutepaType BbICKa3bIBaJIUCh MPEIJIOXKEHNS O BO3JIOXXEHUU 0051~
3aHHOCTU COCTaBJICHWS OOBUMHUTEILHOTO 3aKJIIOUYEHMSI Ha TMPOKY-
popa. DTa MbIC/b Mojiyunsa 3akperuieHue B KoHuenuuu cyaeOHo
pedopMmbr B PO,

Henb3s ckazaTh, 4TO 3Ta Maes MoJydyusia Npru3HaHWe OOJIbIIOro
YucIa YYeHBIX U CaMMX ITPOKYPOPCKUX paboTHHUKOB'”. Ompoc Tmoc-
JIEIHUX TT0Ka3ajl, YTO ITOJaBisroliee 0oNbIIMHCTBO (94%) He XOTIT
MEHSITb CYLIECTBYIOLYIO (hOPMY OKOHUYAHMSI TTPEIBAPUTETLHOTO CJIe/-
ctBusi. Ho mokasarenbHO, YTO OCHOBHBIM apTyMEHTOM MPOTUB CO-
CTaBJIEHUs] OOBUHUTEIBLHOTO 3aKJIIOUYEHUS TTPOKYPOPOM CIYXKHUJIO HE
npu3HaHue 60Jblel 3(GEeKTUBHOCTY HbIHELTHETO MOopsiaKa COCTaB-
JIeHUs] JaHHOTO aKTa, a MpakThyecKas CJIOKHOCTb U OO0JIbIION 0O6beM
paboThl y TTPOKYPOPOB.

Haia mo3uuust mo AaHHOMY BOIPOCY 3aKJIIOYAETCsl B TOM, YTO
BO3JIOXKE€HME Ha MPOKypopa 00sS3aHHOCTU COCTABJISITb OOBUHUTENb-
HOE 3aKJII0YEHME MO3BOJIMIIO OblI IIPOKYpPOPY B IIOJIHOI Mepe obec-
MeuyuTh MIyboKoe, THIATeJbHOE U3yYeHHE MaTepUaiOB YTOJOBHBIX
JIeJl TIPOKYpPOpOM. YKa3zaHHas 00sI3aHHOCTh OTBeuaeT U (pyHKIIUHU
MpPOKypopa: OOBMHUTEJIBbHOE 3aKioueHue (PUTYpUpPYET B Cyle Kak
aKT, UCXOSIIUIA OT MPOKYypaTypbl, U ObLIO Obl JOTMYHO, €CJIU Obl
BOIPOC O TOM, MMEIOTCS JIM OCHOBAHUS JJISI OCYIIECTBICHUSI yro-
JIOBHOTO TIpECJIeIoOBaHUS B Cyle, MPOKYpOp pelliajl MpU COCTaBje-
HUM OOBMHUTEILHOTO 3akmoueHus. Ilpencrasisercsa uenecoodpas-
HBIM 3akperieHue B YIIK mojoxkeHwus1, corjiacHO KOTOPOMY CO-
CTaBJICHUE OOBMHMTEILHOTO aKTa ObUIO OBl MPM3HAHO OO0S3aHHOC-
ThIO TIPOKYpOpa: MO OKOHYAHWUM TPEABAPUTENLHOIO CAEACTBUS TPU
MOATBEPXKIECHUU TPEAbSBICHHOTO JIUIy OOBUHEHHUS CJeaoBaTesb
nepesaeT Bce MaTepUuallbl pacciieloBaHUs IPOKYPOPY, KOTOPIH JIOO
COCTaBJIsIeT 0OBUHUTEILHOE 3aKJIIOUEHME W HaIpaBJsieT AeJIO B CY/,
JIMOO0 MpeKpalllaeT yroJOBHOE JeJI0, JIMOO BO3BpalllaeT YTOJOBHOE
JIeJ10 ClIeAoBaTelo sl JOTIOJHUTEILHOTO paccief0BaHUsI CO CBOM-
MU YKa3aHUSIMMU.

YMecTHO 3aMeTuThb, UYTO MOAOOHBIN MOPSAOK MPEeayCMOTPEH 3a-
pyOeXHbIM 3aKOHOAATEJNbCTBOM. Tak, COIJIaCHO YroJIOBHO-MPOLIEC-



CyaJIbHOMY 3aKOHOAATeNbCTBY ABCTpUU, 1O OKOHYAHUU TIpeaBapu-
TEJIbHOTO CJEACTBUS MPU HAJIUYMKU OCHOBAHUM ISl TIPUBJICUEHUS
JIMlIa B KAYeCTBE OOBMHSIEMOIO CJIEICTBEHHBIN Cylbsl TepedaaeT Bce
MaTepuabl MPOKYpPOpPY, KOTOPBIA U COCTaBJsSIeT OOBUHUTEIbHBIN
aKkT!'%,

YronoBHo-TipouieccyanbHbilil Komeke MPIT yctanaBnuBaer, 4To
BO30YyXIIeHME MyOJIMYHOrO OOBMHEHMUS OCYIIECTBISIET MPOKypaTypa
MyTeM HaIllpaBjieHUs] OOBMHUTEIbHOTIO 3aKJIIOUEHUSI B COOTBETCTBY-
ot cyn'®”.

CorjlacHO JEUCTBYIOLIEMY 3aKOHOMATEIbCTBY, KOIJa Ha 3aBep-
LIAIOLIEM 3Talle paccieJoBaHUs CJeloBaTe/lb Ha OCHOBE ITOJHOTO
U BCECTOPOHHEro MCCJIENOBaHUSI BCEX OOCTOSITEJILCTB Jejia, C yue-
TOM JOBOJOB OOBUHSIEMOIO, MPUILET K YOSXKIEHUIO O TOM, YTO MC-
cjenyeMoe MpecTyIuieHUe JeCTBUTEIbHO COBEPILIEHO 1 BAHOBHOCTh
O0OBMHSIEMOTO HECOMHEHHO J10Ka3aHa, OH COCTaBJIsIET OOBUHUTEb-
Hoe 3akmodyeHre (4.1 c¢r.215 YIIK P®). BepHo, 4TO «BBIBOIBI Clie-
JloBaTeJisl SBJSIOTCS Pe3yJbTaTOM JOKa3blBaHUS, MPOBEAEHHOIO
B CTaJMM TIPEeIBApUTEIBHOTO paccieqoBaHUsI»>.

B camom TekcTe OOBMHUTEIBHOIO 3aKJIIOUYEHMST J0Ka3aTeabCTBa
JIOJKHBI U3J1araThbCsl MOCIeA0BaTeIbHO, a 0OCTOSITEIbCTBA AeJia 10J1-
JKHBI OBITb ONMMUCaHbl B COOTBETCTBMM C COOpaHHBIMU I0Ka3aTesb-
crBaMu. OOBHMHUTENIBHOE 3aKJIIOYEHUE TOJXKHO COOTBETCTBOBATH
MOCTAaHOBJIEHUIO O MPUBJIEYEHUU JIMlla B KauyecTBe OOBMHSIEMOTO.
CormacHo ¢1.220 YIIK P® B 0OGBUHUTEIIEHOM 3aKTIOYCHUN TOJIK-
HO OBITh YKa3aHO CYIIECTBO OOBMHEHUsI, MECTO U BpeMs COBepllie-
HUS TIPECTYIUIEHUSI, €r0 CIOCOObl, MOTMBBI, LI€JIM, TOCJIEACTBUS
U Jpyrue oOCTOSITeNbCTBA, MMEIOLIMe 3HaUYeHUe IJis JaHHOTO Yro-
JIOBHOTO jeJia, (DOPMYJIMPOBKY IMPEAbSIBIEHHOTO OOBUHEHMS C YKa-
3aHMeM ITyHKTa, 9acTu, ctaThl YK P®, mpemycmaTpuBaronmx oT-
BETCTBEHHOCTb 3a JIaHHOE MPEeCTyIUIeHWEe, TIEpeueHb 10Ka3aTeJIbCTB,
MOATBEPXKIaoIIMX OOBUHEHUE, MEPEUeHb J0Ka3aTeIbCTB, Ha KOTO-
pbI€ CCBhUIAETCS CTOpPOHA 3allUTHL. JIeHCTBYIOLIMK yrOJI0BHO-IIPO-
LieccyajibHbIii 3aKOH HE€ TpeAycMaTpuBaeT M3J0XEeHHE B OOBUHU-
TeJIbHOM 3aKJIIOUEHUU JOBOJAOB OOBUHSIEMOro B CBOIO 3alUTy
W pe3yJibTaThl MPOBEPKU 3THX TOBOJAOB, KaK 3TOr0 TpeboBasl paHee
nerictBoBaBinii YIIK PCOCP (4.2 cr.205). OgHako 3TO He O3Ha-
YyaeT, YTO, COCTaBJIsid OOBMHUTENbHOE 3aKJIIOUEHME, CeAoBaTesb
MPOCTO TepeuncisieT coOpaHHble aokazaTenbcTBa. B TlocraHoBie-
auu I[1nenyma BepxoBroro Cyma P® ot 05.03.2004 r. «O nmpumeHe-
Huu cynamMu HopM YIIK P®» roBoputcs, 94T0 TOm TIepeyHeM JTOKa-

3aTeJIbCTB, MOATBEPXKIAIOIIMX OOBUHEHUE, a TakXke IO MepeuyHeM
JI0Ka3aTeJIbCTB, Ha KOTOPbIE CCHIJIAETCS CTOPOHA 3allWThI, TOHUMA-
€TCS1 He TOJbKO CChUIKA B OOBUHUTEILHOM 3aKJIIOUEHUN Ha MCTOY-
HUKU 10Ka3aTeJIbCTB, HO 1 TIpUBEJEHUE B OOBMHUTEILHOM 3aKJIIO-
YEHUU WM OOBMHUTEIBHOM aKTe KpPaTKOIro COAepKaHus Jd0Kaza-
TeabcTBa. OUeBUAHO, YTO CJeloBare/b JAOJXKEH MPOBEPUTh U Olle-
HUTb BCIO COBOKYITHOCTb JOKa3aTeJbCTB, a TaKXke KaXIoe JoKaza-
TeJIbCTBO B OTIAEILHOCTU C TOUKM 3PEHUS] €r0 OTHOCUMOCTH, JOMY-
CTMMOCTM M JIOCTOBEPHOCTU, a 3TO MpeAriojaraeT aHajlu3 COOpaH-
HBIX T10 JeJ1y JA0Ka3aTeJbCTB, KOTOPbIe M300MYAIOT U0 B COBEP-
IIEHUM KOHKPETHOTO IIPECTYIUIEHNSI, 00OOCHOBBIBAIOT (POPMYIUPOBKY
TOro OOBMHEHMSI, KOTOPOE OyIeT MpeaMeTOM CyIAeOHOro pasoupa-
TeJIbCTBA.

Bce nepeuunciieHHOE MO3BOJSIET TTOCTaBUTh BOIPOC: SIBJISIETCS JU
OOBMHUTEIBLHOE 3aKJII0UEHUE MPOLECCYyabHbIM pelLIeHUEeM CJelo-
BaTeJid U MPOKypopa, KOTOPBI yTBep:Kaasi OOBUHUTEIbHOE 3aKJTI0-
YeHUE, BbIpaXaeT CBOIO COJMIAPHOCTb C BbIBOAAMU, COAEpKalU-
MHUCSI B HeM? DTOMy BOIIPOCY B IPOLIECCYaIbHOU JIMTEpaType He
YIIEJEHO AOJKHOTO BHUMAaHMSI.

IIpoueccyaibHBIM pELIEHUSM B YTOJOBHOM CYIOITPOM3BOACTBE
MOCBATWIM CBOM TpyIbl MHOTUE mpoieccyanuctbl: T1.A JIynuHckas,
A dyounckmii, FO0.B.Manaes, FO.M.I'poiieBoii 1 apyrue aBTOpPHI.

OTBJIEKasICh OT pa3WyUil B ONPEAEICHUMN ITOTO SIBJIEHUSI, OTME-
TUM, YTO BCE aBTOPbI UCXOAST M3 TOTO, YTO MPOILIECCyaTbHOE pelle-
HUe MpeacTaBisgeT coboi BU yIPaBIeHYECKOTO PELIEHUSsI, aKT MpU-
MEHEHMS IIpaBa, B KOTOPOM COJEPKUTCS OTBET Ha IJIaBHBIC BOIIPO-
Chl, pelllaeMble HAa TOM WU MHOM 3Tane npouecca. I[T.A JlynuHckas
OTMEYaeT, YTO IIPOLECCYAIbHBIC PEIICHUS MOIYT OBITb IIPUHSITHI
TOJIBKO TOCYAAPCTBEHHLIMU OpraHAMM, BEAYLIMMU IPOIECC, B TIpe-
Jiejax UX KOMIIETEHIIMU, BbIpaXaloT BJIACTHOE BeJIEHKWE TocydapcTBa,
MOPOXIAIOT, U3MEHSIOT WIM MPeKpallaloT YroJOBHO-IIpOLiecCyallb-
HBIE OTHOIIIEHMS, ITOATBEPXKIAIOT HAIMYME WIM YCTAHABIMBAIOT OT-
CYTCTBHE MaTepHUaJbHO-IIPABOBBIX OTHOIIEHMIA, BEIHOCSITCS B yCTa-
HOBJICHHOM 3aKOHOM IOPSIAKE M BBIPAXKEHBI B OIIPEACICHHOM 3aKO0-
HoM ¢opme?®. CxomHoe CyXIeHHME O CYIIHOCTU ITPOLECCYaTbHBIX
pelleHnit, HO MPUMEHUTEILHO K CJIeI0BaTeNI0, BhICKa3biBaeT A. S, Iy~
ounckuii. Ilo ero MHEHMIO, MPOLECCYaTbHOE pEeIeHUE CleIoBaTe-
JII — 3TO IIPAaBOBOM aKT, B KOTOPOM CJIEAOBAaTE/Ib B IIpeaeaax CBOeH
KOMMETEHIMHU, B YCTAHOBJEHHOM YTOJIOBHO-IPOLECCYAIbHBIM 3a-
KOHOM TOpSIKE BbIpaXkaeT B BUIE IOCYyIapCTBEHHO-BJIACTHOIO Be-
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JIEHWST BBIBOABI O BBITTOJIHEHUM (VUIM HEBBITTOJTHEHUM) KOHKPETHBIX
MPOLIECCYAIbHBIX NEUCTBUI, YTO OOYCIOBIEHO HEOOXOAMMOCTHIO
OOCTIDKEHMST 3a1ad YTOJIOBHOTO CYIOITPOM3BOACTBA M TPeOOBAaHMSI-
MM 3aKOHa, TIPUMEHUTENIEHO K CIIOXUBIIEHCS (haKTUIeCKON CUTya-
mn??, BceM 3TUM TIpM3HAKaM M OTpeneIeHUsSIM COOTBETCTBYET 00-
BUHUTEIbHOE 3aKiTioueHre. MOXHO CUMTATh, YTO OOBMHUTEIBHOE
3aKITIOYEHUE TIPEACTABIIIET COOOM IIpoIleCCyalbHOE pellleHUe Clie-
JoBaTessT O JOKAa3aHHOCTHM OOBMHEHMS. 3aKOH yCTaHABJIMBAET, YTO
CWIYy IOPUINYECKOTrO aKTa OOBMHUTEIBLHON BJIACTHM OOBMHUTEILHOE
3aKJTIOYEHUE TIPUOOpETACT JIMIID TTOCTIe YTBEPXKICHUS €T0 TTPOKYpPO-
pom. CrenoBaresibHO, 3TOT aKT IIPEACTaBISIET COOOI Ipolieccyalb-
HOe pellleHhe MPOKypopa.

HearenbHOCTh TMTPOKYypOpa Ha 3aKITIOYMTEIIEHOM 3Talle paccieno-
BaHUS TIPU TIPOBEPKE MM YTOJIOBHOTO Jejla ¢ OOBUHUTEIBHBIM 3aK-
JIIOYEHUEM IIPEACTaBIISIET COO0M OCOOBII 3TAIl YTOJIOBHOIO IIPOIIEC-
ca, IMEET CaMOCTOSTEIbHOE 3HaYeHMe? "3,

Creqyer OTMETUTD, YTO MHEHMST aBTOPOB T10 BOIIPOCY O XapaKTe-
pe 3Toil HesATeTbHOCTH IIpOoKypopa pacxomsarcsa. CorjgacHO TOYKe
3peHusi M.E.Tokapesoii, B.fl.YekaHoBa, yTBepXeH1E TPOKYpPOPOM
OOBMHMTEILHOTO 3aKITIOUEHUS SIBJISIETCS JIOTMYECKUM 3aBEepIICHM-
€M €ro Ham3opHoU mesrenpbHOCTH ™. Kak ocylllecTBIeHNEe Ham3opa
IpU TIPOBEpPKE MAaTepPHAIOB YTOJIOBHOTO Je/ia Ha 3aKITIOYUTEIIEHOM
aTane paccjieloBaHus OLEHUBAET AesTeIbHOCTb TTpokypopa 1 A.I'. Xa-
JIMYJIMH. ABTOp, OZHAKO, OTMEUYaeT, YTO C MOMEHTA YTBEPXKICHMS
IIPOKYPOPOM OOBMHUTEIBLHOTO 3aKIIOYCHUSI €0 Ham30pHBIE ITOJI-
HOMOYMS TIPOKYpOpa TMEPEXOASIT B €r0 ITOJTHOMOYHS IO OCYIIECTB-
JICHUI0 (DYHKLMM YTOJIOBHOTO IIpeciieToBaHUsS??,

OnpHako aHaJIM3 paccMaTPUBAEMBIX IMTPOKYPOPOM BOIIPOCOB
¥ TIPUHUMAEMBIX UM pPellIeHNI TIPUBOIUT COBCEM K MHOMY BEIBOIY,
MMOATBepKIasi, YTO Ha TaHHOM 3Tare Hanboyee SIPKO TPOSIBIISIETCS
OCYIIECTBJICHHE TTPOKYPOPOM (DYHKILIHMHU YTOJOBHOTO IpeciieqoBa-
HUS, TIpUYEeM He TOJIBKO B MOMEHT NPHWHSTHS PEIIeHUs O HaIlpaB-
JIEHWH Jiejla B Cyl, HO U B XOAE CaMoil TIPOBEPKU YTOJIOBHOTO Jejia
C OOBMHUTENIPHBIM 3aKJIIOYEHUEM, TIPY 3TOM IIPOKYPOp BHICTYIAET
KaK CaMOCTOSATENbHBIM CYOBEKT MOKAa3bIBaHUSA. DTO MOTYCPKHUBAI
¥ XapakKTep BOIPOCOB, MOMIEKAIINX Pa3pelICHUIO TTPOKYPOPOM TIO
IeTy, TIOCTYIUBIIEMY C OOBMHUTEIBHBIM 3aKITIOYCHMEM, 3aKpell-
neHHbIX B ¢T.213 YIIK PCOCP:

1) umMeno 11 MecTo AeSTHHUE, BMEHSIEMOe OOBHMHSIEMOMY, U MMeE-
€TCS JIU B TOM IEeSTHUU COCTaB TIPECTYIUICHUS;

101

2) HET U B Aeje 0OCTOSITEIbCTB, BASKYIIUX MpeKpalleHue Iea;

3) mpou3BeneHO JIM AO3HAHWE WJIW MpeIBapuTeSIbHOE CJIeICTBUE
BCECTOPOHHE, MOJHO U OOBEKTUBHO;

4) 000CHOBaHO JIM TPEAbSIBICHHOE OOBUMHEHWE WMEIOIIMMUCS
B JieJie 10Ka3aTeIbCTBAMU;

5) npeabsiBlieHO JIM OOBMHEHWE MO BCEM YCTaHOBJEHHBIM H03-
HaHMEM U TpelBapUTEbHbIM CJIEACTBUEM IPECTYIHBIM ACSIHUSIM
OOBUHSIEMOTO;

6) IIpUBJICYEHBI JIM B KAUeCTBE OOBUHSIEMBIX BCE JIMIA, KOTOPhIC
U300JIMYEHBbl B COBEPLIEHUN TMPECTYIUICHUS;

7) MpaBUJIbLHO M KBAIM(MUIIMPOBAHO MPECTYIUICHUE;

8) MmpaBWIbHO JI1 U30paHa Mepa MpecevyeHus;

9) NpUHATHI 11 Mepbl 00ecrieYeHUsT TpaXkIaHCKOTO MCKa U BO3-
MOXHOU KOH(UCKAIMU UMYIIECTBA;

10) BBISIBJICHBI JIM TMIPUYMHBI U YCIOBUSI, CIIOCOOCTBOBABIIIME CO-
BEPLICHUIO MPECTYIICHUS, U MPUHSTHI JIU MEPBI K UX YCTPAHEHUIO;

11) cocraByieHO 11 OOBUHUTEIBbHOE 3aKJIIOUEHNE B COOTBETCTBUM
¢ tpeboBanusmu YIIK PCOCP;

12) coboaeHbl 1M opraHaMy TO3HAHUS WIM MpeaBapUTEIbLHOIO
cnencTBus Bece nHBIe TpeboBanus YIIK PCOCP.

C 9TOl TOUYKM 3peHMST BPSI JIM MOXXHO CUMTATh YIauHBIM OTKAa3
OT TaHHOU HOpMBI B HOBOM YIIK P®, KOTOpPHIiT YITOMMHAET TOJIBKO
pelleHus, TpMHUMaeMble MPOKYpOPOM IO Aeay, MOCTYIMBIIEMY
C OOBMHUTEIbHBIM 3aKJIIOUEHUEM WJIM C OOBMHUTEIbHBIM aKTOM.

Tak, commacHo 4.1 ct1.221 YIIK P®, npokypop paccMaTpuBaer
MOCTYNUBIIIEE OT CJeAOBaTeNsl YTOJOBHOE J€10 ¢ OOBUHUTEIbHBIM
3aKJIIOYEHWEM U B TeYeHUEe 5 CYTOK MPMHMMAET 0 HeMy OIHO U3
CJIEYIOIIUX pPeLIeHUH:

1) 06 yrBepXmeHUr OOBMHUTEILHOIO 3aK/IIOUEHUS M O HaIlpaB-
JleHuu aena B cyd. IIpoKypop MOXET COCTaBUTb HOBOE OOBMHM-
TEJIbHOE 3aKJIIOYEHUE;

2) o MpeKpalleHUX YrojJOBHOIO jejia JUO0 YrojOBHOIO Ipecie-
JIOBaHWSI B OTHOLIEHUU OTIAEIbHBIX OOBUHSIEMbBIX IOJHOCTHIO WU
YaCTUYHO;

3) 0 BO3BpallleHUM YIOJIOBHOIO Jeja CJeloBaTeto ISl MPOU3-
BOJCTBA JOMOJHUTEIBHOTO CJAEACTBUS WIM MepecoCTaBIeHUsT OOBU-
HUTEILHOTO 3aKJIIOYEHMSI M YCTPAHEHUS BBISIBIEHHBIX HEIOCTaTKOB
CO CBOMMM THUCbMEHHBIMM YKa3aHUSIMU;

4) o HampaBJIEeHUHU YIOJIOBHOTO Jiejia BBILIECTOSIIEMY MIPOKYPOPY
JUISL YTBEPKIEHUST OOBUHMTEJBLHOIO 3aKJIIOYEHUsI, €CM OHO TOMI-
CYIHO BBILLIECTOSIILIEMY CYAY.
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CMbICTT YTBEPXKIEHUSI MPOKYPOPOM OOBMHUTEILHOIO 3aKJloue-
HUS HE CBOIUTCH K YAOCTOBEPEHWIO TOTO, UYTO N0 paccieaoBaHO
B TOYHOM COOTBETCTBMU C TpeOOBaHMSAMHU 3akoHa. IIpokypop mpo-
BepSIET MPaBUILHOCTb U 0OOCHOBAHHOCTb OOBUHUTEIBLHOTO Te3HCa,
JieJaeT BbIBOJ O BCECTOPOHHOCTH, TMOJHOTE U OOBEKTUBHOCTU pac-
cJIeloBaHuUs, O AJOKa3aHHOCTYM OOBMHEHMSI M €ro MpaBUJIbLHOW HOpU-
JUYECKOM OLIEHKE. DTO ellle pa3 MOJYEPKUBACT POJIb OOBUHUTEIIb-
HOI'0 3aKJIIOUEHUSI KaK MpOLIECCYalbHOTO pelleHUsT MpPOKypopa.
BosppalligHue yrojoBHOro neja sl JOMOJHUTEbHOrO paccieno-
BaHMUS TIPOKYPOPOM TPOM3BOAUTCS BO BCEX CIydasix, Koraa HeobXo-
JUMO TIPOM3BOJACTBO CJIEACTBEHHBIX NEWCTBUI 1O COOMpPaHMIO J0-
KazaTeJbCcTB. Bo3BpallleHue yrojioBHOro Jejia OpraHy paccienoBa-
HUSI UMEET MECTO W B TeX CJyyasix, KOrja MpOKypop CUYMTAaeT, 4TO
JIOJDKHO OBITh MPEAbSIBICHO 00Jiee TSLKKOE OOBUHEHME, WU OH HE
COrjlaceH C COeIMHEHWEM WJIM Pa3beAUHEHWEM YTOJIOBHBIX JEI.

Ilo muenuio A.M.JJoarosoii, 3aKOH He NOJIKEH TpeOOBaTh
OT MpPOKYypopa pelIeHUs] BOMPOCOB O BCECTOPOHHOCTM, IOJHOTE
U OOBEKTUMBHOCTM pacciieloBaHus; O TOM, TMpPEAbSIBIEHO J1 OOBU-
HEHWE TI0 BCeM IIPECTYITHBIM IESHUSIM W MIPHUBJICYCHBI T B Kaue-
CTBE OOBMHSIEMBIX BCE JiMlla, U300JIMYEHHbIE B COBEPILIEHUM TIpe-
CTYILIEHUs1. DTU BOIPOCHI TpeOYIOT HEMOCPEICTBEHHOro HabJioe-
HUS 3a CJEACTBMEM M HE MOTYT, TIO MBICJIM aBTOpa, ObITh paspeliie-
HBI TOJIbKO NPU M3YYEHWU MHUCbMEHHBIX MaTepuanoB?®,

JeiicTBUTEIbHO, OLIEHKA MPOKYPOPOM IPOU3BEIEHHOIO pacciie-
JIOBaHUs 1O MaTepuajaM Jiejia CO3[aeT OINpeAeieHHbIe TPYAHOCTH,
TeM 0OoJjiee YTO HE Kax/a0e HapylleHME OTpakaeTcs B MPOTOKOJax
CJIEICTBEHHbBIX AelicTBUii. TeM He MeHee, BHUMaTeJbHOEe U3yYyeHUe
MPOKYpOPOM YIOJIOBHOTO Jeja, TIIATeJbHbIA aHalu3 J0Ka3aTelib-
CTBEHHOI'O MaTepuajia IO3BOJISIIOT €My CleJlaTb BbIBOJ O TOM, BCE
JIU BEpCUM MPOBEPEHBI, BCE JIU BOZMOXHOCTH I COOMpPAHUS JOKa-
3aTeJIbCTB MCIOJIb30BaHbI CliefoBaTesieM, MPOBOAMINCH JIU B LIEJISIX
MPOBEPKU MMEIOIIMXCS B Jejie J0Ka3aTeJIbCTB HEOOXOAUMBIE CIIEI-
CTBEHHbIEC JEUCTBUS. YTBEPXIEHUE XK€, YTO IPOKYPOP HE MOXKET
clenaTh BbIBOJ O BCECTOPOHHOCTU W IOJHOTE MCCJEIOBaHUS 00-
CTOSITEJTBCTB JeJIa, MOXET JIMIIb JIe30pUeHTUPOBATh MPAKTUKY, TEM
0oJiee YTO YCTAHOBIIEHME WCTUHBI TT0 JEITy SIBJISIeTCS LIEIbIo JoKa3a-
TeJIbCTBEHHOM AesITeIbHOCTU TpoKypopa. M, Kak opraH yrojoBHO-
ro mpecjeaoBaHUs, MPOKYpop 00s13aH 0OeCIeuuTh MpUBJIEYEHUE
K OTBETCTBEHHOCTH BCEX JIMII, BUHOBHBIX B COBEPIICHUM TIPECTYII-
JICHUS.
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BrI3pIBaeT BO3pakeHHE M IPYroe YTBepKICHHE aBTOpa O TOM,
YTO TPOKYPOP MPH YTBEPKICHUN OOBUHUTEIHHOTO 3aKJIIOUCHUS HE
JOJDKEH BBICKA3BIBAaTh CBOE TBEPAOE YOSXKIEHME O COBEPIICHUU 00-
BUHSIEMBIM TIPECTYIICHUS, a MOXET JIMIIb KOHCTaTHUPOBATh, UYTO
WMEIOLIeCs] MaTepHualibl Aejia JAal0T OCHOBAHWE CUYUTATh BBIBOIBI
cienoBaTesIsI 3aKOHHBIMU M 0O0CHOBAaHHBIMU Y,

ITpokypop IOJDKeH IMPOBEPUTH COOTBETCTBHE BCETO YKAa3aHHOTO
comepKaHus OOBMHUTEIBHOTO 3aKJIIOUCHUs] MaTepHaiaM Jiejia, OH
IOJIKEH TIPOBEPUTD, BBITEKAIOT JIU BCE YTBEPKICHUS U BBIBOABI 00-
BUHUTETHLHOTO 3aKJIIOUEHMST U3 COOPAHHBIX IO JIeTy J0Ka3aTeIbCTB.
Takast mpoBepka TpeOyeT OT MPOKypopa He TOJIBKO O3HAKOMIICHUS
€O BCeMHU COOPaHHBIMU JOKA3aTeIbCTBAMM, HO 1 TIIATEILHOM OLIEHKI
KaXXIIOTo JOKAa3aTeIbCTBA U MX COBOKYITHOCTH.

Ha sTame mpoBepKy IPOKYpOPOM YTOJIOBHOTO jejia ¢ OOBMHU-
TEJIbHBIM 3aKJIOYEHNEeM Ha TIEPBBIM IIIaH BBICTYITACT JOTHIECKUI
3JIEMEHT TT03HaHMS. JloKa3bIBaHUE, OCYIIECTBISIEMOE ITPOKYpPOPOM
10 ey, TTOCTYIMBIIEMY C OOBHMHUTEIBHBIM 3aKIIOUYCHHEM, UMECT
WHOM XapakTep, YeM B CTaguu pacciemoBaHust. [Ipokypop Heroc-
PEICTBEHHO HE BCTYITaeT B KOHTAKT C OOBMHSIEMBIM, CBHUIETEIIEM,
MMOTEPIEBIINM, HE OCMATPUBAaET MECTO IPOMCIIECTBUS, TO €CTh He
TIPOM3BOIUT ACHCTBUIA, CBI3aHHBIX ¢ OOHApy:KeHHEeM WHOOPMALINHN.
K BEIBOIY 0 HATMYMU WJIM OTCYTCTBUU TIPECTYIUICHUS 1 BUHOBHOC-
TH JIUIIA, TIPUBJICICHHOTO B KaYeCTBe OOBUHSIEMOTO, TIPOKYPOP TIpH-
XOIUT Ha OCHOBE MCCIICIOBAHUS J0KA3aTeIbLCTB, COOPAaHHBIX CIIEHO-
BaTeJieM.

BriBoabl, KOTOpble (hOPMYJUPYIOT ClieAoBaTelb U TMPOKYpPOp
B OOBMHUTEJIEHOM 3aKIIIOYEHUM, OYIyIr Pe3yIbTaTOM ITPOM3BEICH-
HOM MMHU OLIEHKM TOKa3aTeJIbCTB, JOJDKHBI BHIpaXKaTh MX OKOHYA-
TEJIbHOE M KAaTerOPMYECKOe CYXICHHE O MOCTOBEPHOCTH yCTAHOB-
JICHHbIX UMU (akToOB. YTBepxkiaasi OOBUHUTEIbHOE 3aKJIIOUECHMUE,
MPOKYpPOpP BbIpaxkaeT CBOW BbIBON, CBOE yOeXXIeHWe B TOM, UTO 00-
BUHSIEMBIII BUHOBEH B COBEPIICHUU IPECTYIUICHMS S,

Cornacve WM Hecorjacue IMpOKypopa C MpOLEeCCYalbHbIM pe-
LIIEHUEM CJIEAOBATENSI CaMO MO ce0e TakKe SIBJISIETCS MpPOoLiecCcyasb-
HBIM perieHreM?”. YcTaHOBMB JOMYCTUMOCTh COOpaHHBIX ITOKa3a-
TEJIBCTB U MX TOCTATOYHOCTD [UISI PACCMOTPEHMS Jejia B CyIe, TIPUIs
K BBIBOLY O COOTBETCTBHUM IIPEHBSIBICHHOTO OOBMHEHUSI COOpaH-
HBIM [TOKA3aTeJIbCTBAM M O BO3MOXHOCTH TTONACpPKAHUS C MMEIO-
IIAMUCST JOKAa3aTeJIbCTBA OOBMHEHMS B Cyle, YOSOUBINNCH B OTCYT-
CTBUM OOCTOSITEILCTB, MCKIIOUAIOIINX IIPOM3BOIACTBO IO JIEIY,
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¥ TIPOIIECCYAIBHBIX HAPYIICHUI, MCKITIOYAIOIINX BO3MOXHOCTD pac-
CMOTPEHUSI AeJia B Cye, IPOKYPOP YTBEPXKAAET CBOEH PE30IIOLMEN
OOBHUHUTEJIbHOE 3aKJIIOUEHUE.

H.I1.IlomonbHasg mpaBUIBHO OTMEYAET, YTO PE3OJIIOLUS ITPOKY-
popa Ha OOBMHUTEIFHOM 3aKJIIOYEHUM PaCIIieHMBACTCS KaK Mpolec-
CyaJIbHBIM aKT, B KOTOPOM B CXXaToi (hopMe TMOJyyaroT BbIpakKeHUe
BBIBOABI IIPOKYpPOpa O JOKA3aHHOCTHA BUHBI OOBHHSEMOTO M 000-
CHOBAaHHOCTH BBIBOIOB ciemoBaTess'.

OOBMHUTEJIbHOE 3aKJIIOUEHUE MOJDKHO OTpakaTb MCTUHY, UTO
O3HayaeT TOJIHYIO JTOCTOBEPHOCTH BBEIBOAA O BHMHOBHOCTHU OIIpeIe-
JIEHHOTO JIMIIA B COBEPIIICHNN KOHKPETHOTO Ipectyiuienus?!!. N3y-
YeHWe TIPAKTUKM, OMHAKO, CBUIETEIIBCTBYET, UTO UMEIOT MECTO CIIy-
yau HampaBJIeHUS B CYI YTOJOBHBIX JIEJ, TI0 KOTOPBIM pacclieOBaHbI
He BCE OOCTOATENBCTBA TPECTYIMHOTO AesHUS (10 35% W3y4eHHBIX
JIeJT CYIIOM CTaBWJICS BOIIPOC O TPpoGeiax B JOKA3aTeIbCTBEHHOM Ma-
Tepuaie). B aToli cBA3M 0ocoboe 3HaueHue MpuobpeTaeT MpoBepKa
IPOKYPOPOM OTHOCHMOCTH, TOMYCTUMOCTH M JOCTATOYHOCTH IOKa-
3aTeNIBCTB TIPU PACCMOTPEHMM OOBHMHUTEIEHOTO 3aKITIOYCHMSI.

3.2. IipoBepKa NMPOKYpPOpPOM OTHOCHMOCTH
M OOIIYyCTMMOCTHM MMEIOLIMUXCA B Oele
AOKa3aTeNnbCTE NPH YTEEDPXAEHUMU
OGEMHMTENILHOIO 3aKIIIOYEHMUA

ITpokypop Tpu pacCMOTPEHUHN YTOJOBHOTO Jiejia, MOCTYMUBILIE-
ro ¢ OOBUHUTEIbHBIM 3aKJIIOYEHMEM, 00s513aH MPOBEPUTH JOIMYCTU-
MOCTb MU OTHOCHUMOCTb KaXJIOTO J10Ka3aTeJbCTBa, MOJOXEHHOTO
B OCHOBY 0OBUHeHUS. IIpoBepka 10Ka3aTeJIbCTB MPOKYPOPOM OCY-
LLIECTBJISIETCS] MTyTEM aHajiM3a COAepKaHMsI KaXJI0ro J0Ka3aTeabCTBa
B OTHEJIbHOCTU, a TakXK€ COIOCTaBJIEHUSI KaXIOro A0Ka3aTeabCTBa
C IPYTMMU HUMEIOILLIUMUCS B OEJIE.

OTHOCUMOCTb U JOMTYCTUMOCTD SIBJISIFOTCSI HEOThEMJIEMbIMU CBOM -
CTBaMU J0Ka3aTeJIbCTBa, W €CJIM OTCYTCTBYEeT KaKoe-JIM0O U3 HUX,
TO HET U CAaMOTO JOKa3aTeJbCTBA.

TTon OTHOCHMOCTBIO JTOKA3aTeJIbCTB CAEAYET MOHMMAaThb OObEeK-
TUBHOE CBOMCTBO KaXXJIOTO J0Ka3aTeJbCTBa, BbIpaxkarollleecs B Ha-
JIMYUM CYLIECTBEHHOM, HEOOXOAMMOM CBSI3U €ro comepxkaHus (pak-
TUYECKUX JAHHBIX, CBEACHUIN O (haKTax) C MOIeKAIIUMU JOKa3bI-
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BaHUIO OOCTOSITEILCTBAMM, B CUJIY KOTOPBIX 3TU CBEICHMS MOTYT
OBITH MCITOJIB30BAHBI TSI YCTAHOBJICHUSI MCTHHBI'2,

PewieHue mpokKypopoM BoIpoca 00 OTHOCUMOCTH JI0Ka3aTellb-
CTBa IIPEICTaBISIET CO00I HEOOXOMMMYIO YacTh peaan3alun Tpedo-
BaHUS BCECTOPOHHOCTH, TOJIHOTHI, OOBEKTUBHOCTU WCCIIEIOBAHUS
o0cTosATeNbCTB Aena. IIpoBepssi OTHOCMMOCTH 10KAa3aTesIbCTB, MC-
MOJIB3YeMBIX CIIe0BAaTEIeM B OOBUHUTEIPHOM 3aKIIOYCHHMU IS
000CHOBaHMS BBEIBOIA O BUHOBHOCTH OOBMHSIEMOTO, TIPOKYPOP HOJI-
>K€H BBISICHUTB, BXOINT JIX (baKT, IJI YCTAHOBJIEHUST KOTOPOTO TIpH-
BJIEKaeTCsS JaHHOE IOKA3aTeIbCTBO, B MPEAMET MOKA3bIBAHMS WIIH
B YMCJIO TIPOMEXYTOUYHBIX, BCIIOMOTATEIbHBIX (PAKTOB, BBIICHEHHE
KOTOPBIX HEOOXOIMMO IO Hedy. Bo-BTOPBIX, TIPOKYpPOp HCCICOYET,
HACKOJIBKO JTAHHOE I0KAa3aTeIbCTBO CITOCOOHO YCTaHABIMBATH STOT
(paxr. OueBMAHO, YTO CiIeAyeT MIPU3HATH OTHOCMMBIMHU M T€ JOKa3a-
TEJIBCTBA, KOTOPBIC OIPOBEPraloT BEPCUU, BHIIBUTAEMBIE OOBHHSIC-
MBIM, 0O CJIeIoBaTelb JOJDKEH JaTh OLIEHKY JOBOIAM OOBHMHSIEMOTO.

Creqyer UMeTh B BHIY, YTO OLIEHKA OTHOCMMOCTH, JaHHas ClIe-
JIOBaTeJIeM U IIPOKYPOPOM, MOXKET HE COBIIAJaTh. DTO OOBSICHSIETCS
TeM, 9TO B XOJE pacciIeqOBaHUs OTHOCAIIMMUCS K JIeTy ITPU3HAI0T-
cd BCe JIOKAa3aTeJIbCTBA, ITOATBEPXKIAIOIINE WA OIPOBEPrarolie
BbIABUTaeMble ciiegoBaTesieM Bepcuu. ITo mepe uccienoBaHus 00-
CTOSITEJTBCTB JIejia, TIPOBEPKU BEPCUIT BEPOSITHBIE CBEACHUS TIEPEXO0-
IST B JOCTOBEPHOE 3HAHWE TIO AeNTy, U3MEHSIETCSI M TIPeaIBapUTEIh-
Has OIleHKa OTHOCHMOCTHU JOKa3aTelbCcTB. [Ipm cocTaBieHUM clie-
JoBaTesieM OOBMHHUTEBHOTO 3aK/IIOUEHMS OH JODKEH OKOHYATEIb-
HO PEeILINUTh BOMIPOC 00 OTHOCMMOCTH JIOKAa3aTe/IbCTB.

IIpu sTOoM, HamboJiee pacnpoOCTPaHEHHOU OILMOKON SIBISETCS
TO, YTO CJICMOBATENb IMOAYAC AeJIaeT BHIBOM 00 OTHOCHMOCTU JIOKa-
3aTeJIbCTBA 0€3 MPOBEPKU €ro CBSI3U € JOKa3blBaeMbIM hakToM. To
00CTOSITENILCTBO, UTO MO JeJly COOpaHO MHOIO MH(OpMaLUU: JOI-
pOIIIeHO OOJIBIIIOE KOJIMYECTBO CBUAETENICH, TPOU3BEACHBI OCMOTPEI
W BCE 3TM JOKA3aTeJlbCTBAa yKa3aHBl B OOBMHUTEIBHOM 3aKITIOUE-
HHUU, ellle He CBHIETEILCTBYET O ITOJIHOTE W BCECTOPOHHOCTHU TIPO-
W3BEACHHOTO PacCIeIOBaHMUS M JOCTATOYHOCTH COOPAHHBIX MO eIy
nIoKa3aTeabCTB. Takoil BBIBOA MOXKHO CHENaTh TOJBKO TOCTE TIPO-
BEpKM OTHOCHMOCTH KaXKIOTO J0KAa3aTeJIbCTBA B OTACIBHOCTU. M3y-
YeHWe TPAKTUKW TTOKA3bIBACT, YTO CJIEMOBATEIM B OOBUHUTEIEHOM
3aKJIIOYEHUM YaCTO TEepEeUYUCISIIOT Bce cOOpaHHbIE MO ey J0Kaza-
TEeNIbCTBA, HE aHATM3UPYS COAEPXKAIIyIoCsI B HUX WH(POPMAIIUIO
¥ He yKa3bIBas YEeTKO €€ 3HAUCHME IJIT YCTAHOBJICHUS OOCTOSITEIbCTB,
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BXOISIIMX B MpeaMeT nokasbiBaHusl. K coxaneHuio, OCHOBaHMEM
Takoro noaxona sieisirorcst Hopmbl YITK P®. Tak, cornmacHo c¢t1.220
VIIK P® cnepoBaTesib yKa3bIBaeT B OOBUHUTEILHOM 3aKITIOUCHUUN
repeyeHb J0Ka3aTebCTB, MOATBEPXKIAOIIMX OOBUHEHME, U Tepe-
YeHb J0Ka3aTeJIbCTB, Ha KOTOPbI€ CChLIAETCSI CTOPOHA 3allMUTHI.
Ho nono6Hoe uznoxeHue A0Ka3aTeJbCTB B psilie CydyaeB 3aTpyaHS -
€T OlIeHKY Mx oTHocuMmocTu. He cinyvaiitHo B IToctaHoBieHuu Ilie-
Hyma BepxosHoro Cyma P® or 05.03.2004 r. 6bITO yKa3aHO, UYTO
B OOBMHUTEJbHOM 3aKJIIOUEHUU TpeOyeTcsl He TOJbKO CChLJIKa Ha
WCTOYHUKM J0KA3aTeJbCTB, HO U TMPUBEIEHUE B OOBUHUTEIbHOM
3aKJIIOUYEHUU WJIM B OOBUHUTEJIBHOM aKT€ KpPaTKOIrO COAEp>KaHUS
JOKAa3aTeJIbCTB, IMMOCKONBKY B cmty 4.1 ¢T1.74 YIIK P® mokazatenb-
CTBaMU 110 YTOJIOBHOMY JI€JTy SIBJISIIOTCS JIIOObIE CBEIEHUS, Ha OCHO-
Be KOTOPBIX Cyl, IPOKYpOp, ClieJoBaTe/b, JO3HABaTEAb B TOPSAKE,
OIpeNeJICHHOM 3aKOHOM, YCTaHAaBJIMBAeT HAJIMUME WIU OTCYTCTBUE
00CTOSITENILCTB, MOJIEXAIIMX JOKA3bIBAHUIO MPU MPOU3BOJACTBE IO
YTOJIOBHOMY [IEJTy.

Tak, B 00BuHMTEILHOM 3aKiiroueHuu no aeny ., ooBuHsIeMoro
B MPUUYUHEHUM TSIXKKUX TEJIECHbIX MOBPEXAEHUU Y., OT KOTOPBIX
OHa CKOHYajach, ciegoBaTeib ykazan «BuHa III. moaTBepxkmaercs
CJeAyIOIIMMM JloKa3aTeIbCTBaMU: cBUaeTe b E. mokasasi, 4yTo BO
BpeMs1 obena oH ¢ Mmarepnio, III. u V. mun cnupTHBIE HAIIUTKM.
ITpoucxoasiero He MOMHUT». HesCHO, /UIS1 YCTaHOBJIEHUSI KAKOTO
(hakTa Mcnonb3yloTcs nmokazaHus E. u kakum o0pa3oM OHU MOMI-
TBepxkmaioT BuHy LII. B coBepllleHNM MpecTyIruieHUs?!,

ITpokypop nokeH obpalliaTb BHUMaHKWE Ha TO, YTOOBI ITPU CChUI-
Ke cliefoBaTeNisl Ha KOHKPETHOE J10Ka3aTebCTBO YKa3bIBaloCh, IS
TMOATBEPXKIEHUS KaKOoro UMEHHO (hbakTa OHO ucnojib3yercs. OaHa-
KO, Ha MpakTUKe (Kak CBUAECTEJIbCTBYIOT pe3yIbTaThl U3YYEHMS 1e]1)
MPOKYpPOPBI HE TPEOYIOT MepecoCTaBAeHUsI OOBUHMUTEbHBIX 3aKJTI0-
YEHUI ¥ 10 TeM JAejiaM, 10 KOTOPBbIM CliefoBaTelb OrpaHUYMIICS
(bopMasibHBIM TIEpeUYUCIIEHUEM JT0KA3aTebCTB, 0€3 aHaJIu3a comep-
xareiica B Hux nHpopmanun. Hamo mpusHate, yto YIIK P® cno-
COOCTBYET 3aKpeIICHUIO TaKOW IPaKTUKU.

Oco00 BaxkHO€ 3HAUYCHME MMEET IPOBEpPKa IIPOKYPOPOM HOITYC-
TUMOCTH [10Ka3aTeJIbCTB, MCIOJb30BAHHBIX IS OOOCHOBAHUSI BM-
HOBHOCTHM JIMlIA, MPUBJIEYEHHOIO K YTOJIOBHOW OTBETCTBEHHOCTH.
3akoH ycraHaBnuBaeT moHstue (cr.75 YIIK), mopsimok u mpolec-
CyaJibHbI€ TTOCJIEICTBUS TTPU3HAHUS JOKA3aTeIbCTBA HEAOMYCTUMbIM
(ct. 88 YIIK PD).
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CrenyeT OTMETUTDb, YTO BOMPOCAM IpoliecCyalbHOM (hOpMBbI 10-
Ka3blBaHUS M COOJIIOJAEHUIO TpeOOBaHUM JOMYCTUMOCTU Jd0Ka3a-
TEJIbCTB CTaJO0 YIOEHAThCS 3HAYMTEIBbHO OOJbIlle BHUMaHUS KakK
B TEOPUU, TaK U B MPAKTUUYECKOU AESATETbHOCTU OPTaHOB pacciieno-
BaHusg u cyga. CTopoHa 3aluuThl, Oyaydu HamOojiee 3auMHTEPECcO-
BaHHOI B TOM, YTOOBI M3 YMCJIA YIMYAIOIINX J0KA3aTeIbCTB OBLIH
HUCKITIOYEHBI T€, TOIYCTUMOCTh KOTOPBIX BBI3bIBACT COMHEHUE, CTa-
Jla aKTMBHO MCII0JIb30BaTh CBOE IPaBO Ha 3asiBJIEHUE XOAATaiCTB 00
WUCKIJIIOYEHUM HEAOITyCTUMBbIX JOKA3aTe/ILCTB Ha MPpeABAPUTEIbHOM CIIe/-
CTBUU U cyne?'*. 3aKOH OTHOCUT K HEAOITyCTUMBIM J0KAa3aTeJIbCTBA,
ronydeHHbIe ¢ HapyieHreM tpeboBanmii YIIK (4.1 c1.75 YIIK P®).

Bompoc o MOHATMM U KPUTEPUSIX TOITYCTUMOCTH OTHOCHUTCS
K YMCIY CJIOXHBIX B Teopun?. [Ipu omnpenejaeHUn TaHHOTO ITOHSI-
TUSI MBI TIpUcoeaHUMCs K Touke 3peHust H.M.KunHuca, cornacHo
KOTOPOW TIOZ TOMYCTUMOCTBIO CJIEIYET TTOHMMAaTh CBOWCTBO IOKa-
3aTeJIbCTBA, XapaKTepU3YIolllee ero ¢ TOUKU 3peHUs] 3aKOHHOCTU HC-
TOYHMKA (DaKTUUEeCKMX NaHHbIX (CBeleHWi, MHopmaluu), a Tak-
Ke crocoboB MosiyueHus U (opM 3akperieHus: (haKTUUEeCKUX JaH-
HBIX, CONEPXKAIINUXCSI B TAKOM MCTOYHUKE, B TOPSIIKE, TIPEIyCMOT-
PEHHOM YTOJOBHO-IIPOIIECCYATbHBIM 3aKOHOM?'S,

Henonyctumble noKa3aTelbCcTBA HE UMEIOT IOPUIMYECKOU CHUIIbI
W HE MOTYT OBITh TOJIOXXEHBI B OCHOBY OOBMHEHUsS, a TaKXe MC-
MOJIb30BaTbCS ISl JOKa3bIBAaHMSI JIOOOTO U3 OOCTOSITENbCTB, Mpe-
nycMoTpeHHBIX ¢T. 73 YIIK PO (4.1 cr.75 YIIK). MHBIMU ClTOBa-
MM, JOKa3aTeJIbCTBO, MPU3HAHHOE HENOITYyCTUMBIM, HE JOJDKHO WC-
MOJIb30BaThC TSI OOOCHOBAHMSI TMPUHUMAEMBIX IPOIIECCYaTbHBIX
pELICHUMA.

INomoxuTeIbHOM OLIEHKM 3aciykuBaeT 3akperieHre B YIIK PO
HOPMBbI, COTJIACHO KOTOPOW MPOKYpPOp BIIpaBe MPU3HATh J0Ka3aTe/lb-
CTBO HEAOMYCTUMBIM IO XOAATalCTBY IOAO3pPEBaeMOro, OOBUHSIE-
MOTO WX 10 coOcTBeHHOUM mHMuMaTuBe (4.3 c1.88 VIIK ).

JIeiiCTBYIOLIMM YTOJOBHO-MPOLECCYATbHBIM 3aKOHOM MOPSIA0K
WUCKJIIOUEHUST HEAOMYCTUMBIX J0Ka3aTeIbCTB MOAPOOHO perjiaMeH-
TUPOBAH TOJBKO TMPUMEHUTEIBHO K CyIeOHOMY ITPOM3BOICTBY
(ct.234, 235 TIK P®) Ognako mOpsSmOK pa3pelleHus] BOIIpoca
0 JOMyCTUMOCTH J10Ka3aTeJIbCTB Ha JOCYIeOHbIX CTaausIX Tpoliecca,
B TOM UMCJIE Ha 3aBepllalolleM 3Tare pacciiefoBaHus, YeTKO He
perjaMeHTApPOBaH. AHaanM3 HOpPM 3akoHa (cr.4.3 cT.88, c1.221, 226
VIIK P®) npennonaraer 06s13aHHOCTh IMTPOKYPOpPa OLIEHUTh COOpaH-
HBIE TI0 JIeJTy TOKa3aTeIbCTBa C TOYKM 3PEHUS X JOMYCTUMOCTHA U B
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cllyyae BBISIBJIEHUS [10Ka3aTeJbCTB, MOJYYEHHBIX C HapyllleHUueM
MpoliecCyaJbHOrO 3aKOHA, MPUHSITL pelleHue 00 WX UCKIIOYEeHUU
U3 COBOKYITHOCTM COOpaHHBIX J0Ka3aTeabCTB. YeTKO BbIpaxkeHa 3Ta
Mbiciib B [Ipukase I'enepanbHoro mpokypopa P® Ne31 or 18.06.97
r. «O6 opraHuMzalMu MPOKYPOPCKOTO Haja3opa 3a MpeaBapuTelib-
HBbIM CJIEICTBMEM W JO3HAHWEM», B COOTBETCTBUMU C KOTOPBIM IPO-
Kypopbl 00$513aHbl «CJIEAUTh 32 HEIOMYCTUMOCTbIO MCIOJb30BAHUS
JI0KA3aTeJIbCTB, TMOJYYEHHBIX C HapyllleHWEM YCTaHOBJIEHHOTO 3a-
KOHOM TIOpsIIKa», U «MCKJII0YaTh U3 Mpollecca J0Ka3blBaHUS AOKa-
3aTeJILCTBA, IMOJyYeHHbIE C HapylleHueM TpeboBaHuii KoHcTuTy-
miu P®, yrojaoBHO-IIpolIecCyaIbHOTO 3aKOHOAATEbCTBAy (11.1.14).

WckimoueHue HeaoMmyCTUMBIX 10Ka3aTeJIbCTB Ha CTaAuu MpeaBa-
PUTEJIbHOTO CJIENCTBUSI O3HAYaeT, YTO MX HEBO3MOXHO HCIOJIb30-
BaThb NpU OOOCHOBAaHMM BBIBOAOB 1O NIy, HENb3sl YKa3blBaTb 3THU
Jl0Ka3aTelbCTBa KaK OCHOBAaHUE MPUHUMAEMOro PELIEHUS] U CChI-
JIaThCI Ha HUX B OOBUHMTENIBHOM 3aKiitoueHUHN (4.3 ¢1.88 YIIK P®D).

K Tomy Xe MCKIIIoueHre MPOKYPOPOM MPU O3HAKOMJIEHUU C 00-
BUHUTEJIbHBIM 3aKJIIOUEHUEM J0Ka3aTeIbCTB, MOJYYEHHBIX C Hapy-
1IEHMEeM 3aKOHa, MOXET MOBJIeUb 32 COOOU BHIBOM O HEIOCTATOUHO-
CTH OCTaBILIMXCS J0KA3aTEIbCTB, 000CHOBBIBAIOIIUX OOBUHEHUE, JJISI
HarpaBJieHus Jeja B cyd. B 3ToM cilyyae NMpoKypop CMOXET CBOEB-
PEMEHHO TIPUHSTH PellieHHe O HEOOXOAUMMOCTH BOCIOJHUTH AepU-
LIMT JoKa3aTeiabCTB. Ecau Xe BOCMojHeHWe 00pa30oBaBIIMXCS MPO-
0eJIOB OKaXeTCsl HEBO3MOXHBIM, MOXET ObITb CBOEBPEMEHHO TpU-
HSITO pelleHue O MpeKpallleHWU YroJOBHOTO Nea, YTO WCKIIOUUT
HEOCHOBAaTeJIbHOE MpelaHre OOBUHSIEMOIo Cyny. OTa AESTEIbHOCTD
MNpoKypopa uMeeT 60JIblIoe 3HaUeHWe U HE MOXKET OCYLIECTBISTHCS
0e3 TIaTeJbHOM OLIEHKW COOpaHHBIX J10Ka3aTeJIbCTB.

ITpoBepka MPOKYypOpPOM [OIMYCTUMOCTH J10Ka3aTeIbCTB OCYILIE-
CTBJISIETCSl TTyTEM BHUMATEJIbHOTO M3Y4YEeHUS M TIIATEJbHOTO aHau-
32 MaTepUaJIOB YTOJOBHOIO Ae/a U MPEXAe BCETO MPOTOKOJIOB CIIE/-
CTBEHHBIX IeUcTBUil. TTpoKypop J0JKEeH MPOBEpUTh, HaMJIEXallUM
JI1 CyObEKTOM, B Mpeaesax ero JIM KOMIIETEHIIUM TTPOBEAEHO COOT-
BETCTBYIOLLIEE TPpOLIECCyalIbHOE AEHCTBUE; U3 Haljexallero Ju 1c-
TOYHUKA MOJIyYeHbI CBEAEeHUS, MH(OpPMaLIUs, COCTABISIONIME CO-
JepXXaHKWe 10Ka3aTeJIbCTBa; 3aKOHHbBIM JIM CIIOCOOOM MOJIyYEHO J0-
Ka3aTeJIbCTBO; ObLI JIM COOJIIOAEH MOPSIIOK MPOBEAEHUS CEACTBEH-
HOTO JeicTBUs, NpeaycMoTpeHHbI YIIK.

B GoiblmiMHCTBE ciiydyaeB OCHOBAaHMEM MpPU3HAHUS 1OKas3aTelb-
CTBa HEAOMYCTHMMbIM, KaK CBUAETEJIbCTBYET MPOBEACHHOE MCCIEN0-
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BaHWUeE, SBJISJIOCh HapylleHWe YCTAaHOBJIIEHHOTO TOpsiAKa MPOM3BOJI-
CTBa CIIEACTBEHHBIX AeiicTBUii. Yale Bcero oH HapyliaeTcs Ipu
JIONPOCe OOBUHSIEMOTro 0e3 yJacTusl 3alllUTHUKA BOIPEKU KEJTaHUIO
06BuHsIEMOro (5% Oe co CleCTBEHHBIMU OLIMOKAMU) U IPU IO0I-
poce cBuueteneil 0e3 pasbsiCHeHMs moyoxeHuil cr.51 KoHcTtuty-
unu PD (4,2% Bcex nen ¢ ommbkamu). [IpuueM, Kak MOKa3bIBaeT
MpaKkTUKa, MOM00HOe HApYIIEHWEe MOXKET JIMIIUTL YTOJIOBHOE JIEJIO0
CylneOHOI TepCNEeKTUBBI.

Tak, o yromoBHOMy Aeiy 1o oO0BMHeHHMIO K. B mpUYmMHEHUMN
TSDKKUX TEJIECHBIX TTOBPEXIECHMI JOKA3aTeIbCTBOM, ITOATBEPXKIAIO-
myM BUHY K., SIBISITMCE TTOKa3aHMS €ro XeHBI. bymyun morpoIieH-
HO# ciemoBaTesieM 6e3 pa3bsicHeHus cT.51 Koncruryuum P® B ka-
yecTBe cBUAETENsI, Ip-Ka K. mama mogpoOHBIe MOKa3aHUs O IPOUC-
ueaiieM codbiTuM. B xome paccienoBaHusi K. Oblna morpoiiieHa
MOBTOPHO YXe C pasbsicHeHueM cT.51 KoHcturynum P®, HO yxke
Mo ApyruM BorpocaM. B OOBUHUMTEIBLHOM 3aKJIIOUEHUM ClieJoBa-
TeJib COoc/IaJicsl Ha TMepBoHavalibHble noka3zaHus Tp-ku K. B cyne K.
OTKa3aJlach OT Ta4yu noKa3aHwuii. [TokazaHus Xe, MOJydeHHBIE B XOIe
nepBoHavyajibHOro norpoca K., cyn He mpu3Haid A0Ka3aTeJlbCTBOM
Mo ey Mo MpUUYMHE YKa3aHHOIOo HapylleHus 3akoHa. MHbIx Gec-
CITOPHBIX MO0Ka3aTeJbCTB BUHBI K. He MpeiacTaBMIOCh BO3MOXKHBIM
YCTAaHOBUTh. YTOJIOBHOE [IeJI0 OBLIO MpeKpallleHO 3a HeJOKa3aHHO-
cthio yuactus K. B coBepiieHun npectyrieHus. O0paliaeT Ha ce0s
BHUMaHME TOT (PaKT, YTO JIEJIO IBAKIBI HATIPABISUIOCH B CYII, 1 TBAXK-
Ibl TIPOKYpPOP, YTBepKaasi OOBUHUTEbHOE 3aKkjloueHue, He obpa-
TWJI BHAMaHWE Ha MCITOJb30BaHME B HEM JIOKAa3aTeJIbCTBA, IOJY-
YEeHHOTO C HapylleHneM 3akoHa. CBOeBpeMEHHOE BBISIBJICHUE HaH-
HOTO HapylIeHHUs, TTOBTOPHBINA mompoc rp-Ku K. ¢ pasbsicHeHUeM
ct.51 Korcturynmu P® 1o BceM HEOOXOMMMBIM BOIIPOCAM Iaji0 OBl
peajibHy10 BO3MOXHOCTb M300JIMUUTh I'p-Ha K. B cOBepllieHUU TIpe-
cTyreHus?.

Taxkum o6pa3oM, MpakTHKa MOKa3bIBAET, HACKOJbKO OTBETCTBEH-
HOM ABJISIETCS 3amava IMPOoKypopa Mpy pa3pelieHn BOIIpoca O TIpH-
3HAaHWM JIOKa3aTeNIbcTBA HeOOIMycTMMBIM. OmHAKO TP M3YYeHUH
MaTepUaJioB YIOJOBHBIX Jej1 0OpaTUIO Ha ceOsl BHUMaHUE CIIeaylo-
1Iee 0OCTOSITEIBCTBO. YCTaHABIMBAS, YTO IIPU MPOU3BOICTBE CIICI-
CTBEHHOTO HEHCTBUS IONMYIICHBI HApyIIEeHUs 3aKOHA, IPOKYpOp
yKa3blBaeT CJIeIoBaTe/0 Ha MOJ0OHbIE HapylleHus (B ABYX Caydasix
JIejio ObUIO IIepeJaHo APYroMy CJeAoBaTeNl0), HO He Bcerma JaeT
OIICHKY 3TUM I0Ka3aTeJbCTBaM KaK HEIOITyCTUMBIM.
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W3yyeHue MpakTUKU TOKa3ajo, YTO B PsAE CIAydaeB Ha JOITy-
1LIEHHbIC HapYILIeHWS yKa3blBaJl Cy[l MPY BO3BpALEHUU Jieja MPOKY-
popy. DTO MO3BOJISIET CAENaTh BBIBOA O TOM, YTO HE BO BCEX CIydasix
MPOKYpPOP ACUCTBUTEIBHO MPOBEPSIET TOMYCTUMOCTD JOKAa3aTeIbCTB.
OnHOM M3 MPUYMH SBSETCS HEAOCTAaTOYHO TILATEJbHOE U3yYeHUE
MaTepuasioB YroJIOBHOTO nefa.

CyllecTBYeT TaKxKe W Jpyras mpobjemMa, CoCTosiias B TOM, 4TO
MOPSIIOK pa3pellieHusT BoIpoca O JOMYCTUMOCTH J0Ka3aTeIbCTB Ha
JIOCYIeOHBIX CTaaMsIX Mpoliecca, B TOM YKC/IE Ha 3aBepllalolleM 3Tare
paccienoBaHusi, He perjaMmeHTUpoBaH aelictByroluMm YIIK. Kak
JIOJKEH TOCTYMUTh MPOKYPOP B Clydae YCTAHOBJIEHUSI UM HEAOMY-
CTUMOCTH KaKoro-ambo mokasatenbcTBa? Mcxons u3 aHaamn3a HOpM
nevictBytolero YIIK, oueBUAHO, UTO MPOKYPOP MOXET BO3BPATUTh
YTOJIOBHOE JIeJIO CJIEAOBATENIO [JIsl MPOU3BOACTBA JOMOJHUTEIbHO-
ro pacciiefoBaHMsI, YKa3aB Ha AOMYILIEHHbIE HapYIIeHUS W HEBO3-
MOXHOCTb MCITIOJIb30BaHUSI JAHHOTO J10Ka3aTeJbCTBa ISl OOOCHO-
BaHMS BBIBOJOB 110 neny. [Ipencrapisiercs 1eaecooOpa3HbIM 3aKpe-
nuth B YIIK mpaBo mpoKypopa BbIHOCUTb MOCTaHOBJEHUE 00 HC-
KJIIOUEHUHM J0Ka3aTeIbCTB, MOJyYEHHBIX C HapyllleHMEM 3aKOHa, U3
MaTepUaJIoB YroJIOBHOTO Jejia. DTO TMO3BOJMUT IMPOKYPOPY HMCKITIO-
YUTb HENOIMYyCTUMBbIE J0Ka3aTeJbCTBA HE TOJbKO MPU M3YyYEeHUU 00-
BUHUTEJIBHOTO 3aKJIIOYEHMSI, HO U B XOA€ paccjeloBaHus.

Hopmer YIIK P®, permaMeHTHpYOIINE MOPSIOK OECTBUI
U pelleHUI IIPOKypopa IO Aely, IIOCTYIUBIIEMY ¢ OOBUHUTEIHHBIM
3aKJIIOYEHUEM, K COXAJICHUIO, HE comepkaT MPSIMOro yKa3aHUs Ha
00513aHHOCTb MPOKYpOpa OLEHUTh J0KA3aTeJbCTBA UMEHHO C TOYKU
3peHus ux gomnyctumMocTt. Tem Gosee, uto u cr.221, 226 YIIK «Pe-
1lIeHKEe TTPOKypopa IO YroJIOBHOMY Jefy» He TpelycMaTpuBaeT Ta-
KOTO pellleHusI, KaK UCKIIIOUeHNE HEIOIyCTHMMBIX TOKAa3aTeIbCTB?'S,
Het cooTBeTcTBYyIOLLETO TpOLIECCYaIbHOTO aKTa B IepeyHe OyiaH-
KOB TpOlieCCYaIbHbIX AOKYMEHTOB HOCYAEOHOro IMpOU3BOACTBA
(c1.476 YIIK P®). XoTs1 ecTh OCTAaHOBIEHHE 00 UCKIIOYEHUH J0-
KazaTeabCTBa, BRIHOCHMOeE cymbeil (cT. 477 YIIK P®). Ucxonsa us
a”Haym3a HopM YIIK P® HesgcHO, MOXET JI OBITh 1O JaHHOMY 00-
paslly COCTaBJIEHO TMOCTaHOBJIEHUE MPOKYPOPOM.

IIpencraBnsieTcsi, YTO 3TOT MPOOENT B YTOJOBHO-IIPOLIECCYATbHOM
KOJEKCe HeOoOXOAMMO BOCHOJHMUTH, YTOOBI CO34aTh HEOOXOMMMbIE
MpaBOBbIE TpErpajbl sl MpeacTaBlIeHus B Cyl A0Ka3aTeJIbCTB, MO-
JIyUEHHBIX C HapylleHueMm 3akoHa. llerecooOpa3HO BOCCTaHOBUTH
ycra"oBneHHBIHN ¢1.213 YIIK PCOCP nepeyeHb BOIIPOCOB, MOIE-

111

KallMX Pa3pelleHuI0 MPOKYpOPOM IO ey, MOCTYNUBLIEMY C 00-
BUHUTEJIbHBIM 3aKJII0UEHHEM, 0013aHHOCTBIO ITPOKYPOpa MPOBEPUTD,
HE JOMYLIEHBI JIA CYLLIECTBEHHBIC HAPYLIEHUST YTOJOBHO-TIPOLECCY-
aJIbHOTO 3aKOHA MPU TOJYyYeHUU UMEIOIIMXCS B Aejie J0KAa3aTeIbCTB.
Cratbs 221 VIIK «PelieHre mpokypopa Mo yrojloBHOMY Jeay» A0JI-
JKHa TpelycMaTpuBaTh TaKoe pellieHHe MPOKypopa, Kak MCKIoYe-
HUE HEJOMYCTUMBIX J0Ka3aTeJIbCTB M3 MaTepualioB nefa.

HanpasieHue B cyn YrojaoBHOTO [iea C 3aBEJOMO HENOITyCTH-
MbIMU J0Ka3aTeJIbcTBAMU HE TOJIbKO TNPOTUBOPEUYUT TPEeOOBAHUIO
3aKOHa, HO W MOJpPbIBAET JOBepUE cylda K OOBEKTUBHOCTU IMPOBE-
JEHHOTO PACCJENOBAHUSI B LIEJIOM.

Taxkum o6pa3zoM, Tepexoast K Bormpocy 00 000CHOBaHHOCTH BbI-
BOJIOB cJjenoBaTelisi, c(popMyIMpOBaHHBIX B OOBUHUTEJIBHOM 3aK-
JIIOUEHUM, TTPOKYPOp MOJKEH yOeauTbCcsl B TOM, YTO MMEIOLLIMECS
B JieJie JOoKa3aTeJbCcTBa 00J1alatoT CBOMCTBAMU OTHOCUMOCTH M J0-
MYCTUMOCTH.

3.3. BbIABJIEHME M YyCTPaHEeHMe NMPOKYypOpOM OIUM-
00K B onpexneneHuy NpefeNoB NOKa3bIBaAHUA NPH
YTBEP>XAEeHUN OOBMHMTEJNIbBHOIO 3aKIIOYEeHMHA

ITocne TIpoBepKM KaxXIOTO JOKA3aTeIbCTBA B OTACIBHOCTH IIPO-
KypOp OILICHMBAaeT BCe COOpaHHBIC TOKA3aTEIbCTBA B X COBOKYITHO-
CTH, TO €CTb pellaeT BOIPOC, MPUBOIAT JIM HMMEIOIINeCS B Oele
JaHHBIC K TOCTOBEPHOMY BBIBOAY O HAJTWIWU WM OTCYTCTBUM TIpe-
CTYIICHUSI, 0 BUHOBHOCTU OOBHMHSIEMOTO, O JTOCTOBEPHOCTH WJIU
HEIOCTOBEPHOCTH BCEX MHBIX OOCTOSITEIBCTB, BXOMSIIINX B TIPEAMET
nokaspiBaHus?" . [IpoKypop olieHMBaeT COBOKYITHOCTh TOKA3aTeIbCTB
C TOYKM 3pEHMS WX JOCTATOYHOCTH IJISI PAaCCMOTPEHMS Iejia B Cyme
W TIPUHSITHS TIpaBriibHOTO petieHns (4.1 cT. 88 YIIK P®).

«[IpoBepka DOCTATOYHOCTH IOKA3aTEeJIbCTB O3HAYAET IPOBEPKY
pe3epBa coOpaHHOII MH(pOpMALIMK, OO0SCIEYMBAIONICH HAIEXXKHOCTh
BBIBOJIOB O HAJIMYWUM WJIM OTCYTCTBUU TIPECTYILICHWS W BUHE JIMIIA,
KOTOPOMY Ha TIpeABapUTEeIbHOM CIIEICTBUU TIPEIBbSIBICHO OOBHMHE-
Hue»??,

ITpokypop A0/KEH MPOBEPUTH, MPAaBWILHO JIM OIpeAesieH clie-
JoBaTesieM TIpeaMeT HOKa3bIBaHWs. B TpoTMBHOM cilydae Hapylla-
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€TCsl MPUHLIMIT BCECTOPOHHOCTU U TIOJHOTHI paccienoBaHus. JlaH-
HBII TIPUHLIMIT HapylIaeTcs U B TOM cjyyae, Koria cieaoBareiemM
HEeoNpaBIaHHO CYXalTCsl Mpenebl AoKa3biBaHUs. B aToM ciiyuyae
00CTOSITENIbCTBA, BXOMASIIME B MpeIMeT J0Ka3blBaHUs, MOTYT OKa-
3aThCSl HEAOCTATOUHO OOOCHOBAHHBIMMU J10Ka3aTeIbCTBAMU. YTOJIOB-
Hble Jeja, TI0 KOTOPhIM MpHU IPaBWILHOM OIpeAesieHUU MpeaMera
JIOKa3bIlBaHUSI HEBEPHO YCTAHABJIMBAIOTCSI OKOHYATEIbHbIEC IIpeie-
JIbl OKa3bIBaHMSI, Ha MPAKTUKE He penkocTb. CienoBaTelib, BblIBU-
rasi 0OOCHOBaHHYIO BEPCHUIO O COBEPLIEHUN MPECTYIUIEHUS OIpee-
JICHHBIM JIMLIOM, MHOTAA HEIOCTATOYHO TIYyOOKO MCCiemyeT MojJjie-
JKalllue YCTAaHOBJIEHUIO 00CTOsITeIbCTBA. B pesynbrate 0OBUHUTEb-
HO€ 3aKJIIOUYEHUE COCTABJISIETCS TMPU OTCYTCTBMM AOCTATOUYHBIX A0O-
Ka3aTeJbCTB BUHbI OOBUHSIEMOTO.

TIpuMepoM MOXET TOCTYXUTb YTOJOBHOE AEJIO 10 OOBMHEHMIO
B. B coBepileHun rpabexa. CienoBareib npeabsiBuia B. pist onos-
HaHus Tiotepnesiueit ., koropas 3asiBujia, yro B. mo Tenocioxe-
HUIO, MPUYECKE U OAEKIE MOXOX Ha MY>XUMHY, TTOXUTUBILLIETO Y Hee
cyMKy. CnenoBaTesib HE MPUHSI BO BHUMaHue TOT (akT, 4TO TIO-
TepIlieBllIas HE BUJEJA JIMLA MPEeCTyITHUKA U HEe MOIJia C YBEPEHHO-
CTbIO 3as1BUTb, YTO UM ObUT B. He mpoBepuB n10BOABI OOBUHSIEMOTO,
OTPULABIIIETO CBOIO NMPUUYACTHOCTh K TPECTYILIEHUIO, Cliel0BaTeb
COCTaBUJI OOBUHUTEJbHOE 3aK/IOYeHHUEe, TAe B KauyecTBe J0Ka3a-
TeJbCTB BUHBI B. B coBepuuieHun rpabdexa ObLIM Ha3BaHbI 3asiBjie-
HUe NoTepreBllIel O MOXUILIEHUN Y HEe CYMKU U MPOTOKOJI OMO3Ha-
Hus JudHOCTU. [IpoKypop, He MPOBEpUB NOKHBIM 00pa3oM A0C-
TaTOYHOCTb J1I0KA3aTe/bCTB, HarpaBuia Aeio B cyd. Cyn no JaHHOMY
SMNM301y ompasBaal B. 3a HeTOKA3aHHOCTBIO €ro BUHBI?!,

M3y4uB yrojoBHOE A€JI0, MPOKYPOP MOXKET MPUNTH K 3aKII0ue-
HUIO, YTO BBIBOIBI clieqoBaTesisi 00 YCTAHOBJIEHUM COOBITUS Mpe-
CTYIJIEHVWS U O BMHOBHOCTU OOBMHSIEMOIO HE MOATBEPXKIAIOTCS
B JIOJDKHOW Mepe J0Ka3aTeIbCTBaMM, Ha KOTOPbI€ MMEETCSl CChLIKa
B OOBMHUTEJbHOM 3aKJIIOYEHUU. DTO MOXET OOBSICHATHCI KaK OT-
CYTCTBHEM B JieJie JOCTAaTOUYHBIX JOKA3aTeJbCTB (AedUIIMTOM dOKa-
3aTeIbCTB)???, TaK M UTHOPHMPOBAHUEM HEKOTOPHBIX M3 MMEIOIIIXCS
B JleJie J0Ka3aTeJabCTB cliefoBaTesieM JIMOO WX HEeNpaBWIbHOW WH-
Teprperalueid (oueHKoi). ITpoKypop MOXET BBIIBUTH B XO[€ U3Yy-
YyeHUsl Jiea, YTo ClieJoBaTeieM MPOBEpEeHbl HE BCE BEPCUM, OObEK-
TUBHO BO3MOXHEIE 110 aeiry. Ocoboe BHMMaHME IIPOKypopa HOJIK-
HbI NMPUBJIEYb AJOBOJbI OOBUHSIEMOIO B CBOIO 3alUTY, KOTOPbIE A0JI-
>KHBI OBITh THIATEJIbHO MPOBEPEHBI B XOJ€ paccieaoBaHMSI.
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IIpaB A.M.JlapuH, cunTasi, YTO MaTepUuabl paccaeIOBaHUS TOJIb-
KO TOTZIa MOTYT OBITh IIPM3HAHBI JOCTOBEPHBIMU U HECOMHEHHBIMU,
Korjga coOpaHHbIE IO Jey J0Ka3aTelbCTBa OMPOBEPraloT BEPCUH,
WCKJIIoYalolie BMHOBHOCTb OOBMHSIEMOIrO, OTPUIIAIOIIETO CBOIO
BUHY??.

IIpokypop 00s13aH THIATEIbHO O3HAKOMMTLCS C IIPOTOKOJIOM
Jorpoca 00BUHSIEMOro (0COOEHHO B TeX CllydasiX, Koraa MpoKypop
He TIPUHUMAJT yJacTUsI B IOIIPOCe OOBMHSIEMOTO M HE MOIpallIrnBa
€ro JIMYHO), O0paTUTh BHUMaHWE Ha BEPCUM OOBMHSIEMOTO O CBOEM
HEBMHOBHOCTHM Y TIPOBEPUTH, COOpAHBI JIM cieaoBaTesieM JoKa3a-
TeJIbCTBA, YCTaHABJIMBAIOIIME HECOCTOSTEIbHOCTh OOBSICHEHUI 00-
BuHsieMoro. ITopoxmaeMoe 0ObSICHEHUSIMU OOBMHSIEMOI'O MJIA UHBI-
MM JAaHHBIMW COMHEHHE B €r0 BUHOBHOCTH IOJDKHO OBITH yCTpaHe-
HO, MHA4Ye COMHEHWE JOJDKHO MCTOJIKOBBIBATLCS B IOJIB3Yy OOBWHSI-
€MOTO.

B cineacTBeHHON MpakTUKe HEPEeNKU ciiydard (hOpMajibHOTO IOJ-
XoJla cjemoBaTesIel K aHaIM3y MOKa3aHMM OOBUHSIEMOTIO, KOIa Clie-
JIOBaTe TOJbKO YKa3bIBAIOT Ha OOBSICHEHUST OOBHUHSIEMOTO, HO CY-
LIECTBO WX OCTABJISIOT 0e3 BHUMAHUS M HeE NeIafoT HUKAKOTO pa3-
Oopa ero JOBOAOB (TaKKWe HEAOCTATKA OTMEYEHBI B OOBMHUTEIBHOM
3akimoyeHnu 1o 11% nen co ciiefcTBeHHBIMU olmbkamu). B pe-
3yJIbTaTe CTAHOBUTCS HESCHBIM, TIPOBEPSUTMCH JIM BOOOIIE TOBOIBI
OOBHHSIEMOTO B CBOIO 3allIUTY, HACKOJBLKO OOOCHOBAHHBIM SIBJISIET-
cs YTBEpXXAEHUE cliefoBaTesis O BUHOBHOCTM OOBHMHSIEMOTO.

Kak mpaBuiio, 3a OTCYTCTBUEM JOJKHOTO aHaiu3a OObsICHEHWI
OOBHHSIEMOTO CTOWUT HEIOCTATOYHOCTb MMEIOIINXCSI B PaCIIOpsTKe-
HUM CJIeIOBaTeIsI J0Ka3aTeJIbCTB, HEOOOCHOBAHHOCTh OOBMHEHMSI,
cofepKallerocss B OOBMHUTEIbHOM 3aKJIIOUEHUM (BCe Jiea ¢ OTMe-
YEeHHBIM HEIOCTATKOM BO3BPAIlAJIICh TTPOKYPOPOM WM CYIOM IS
JOTIOJTHUTEILHOTO PACCIeIOBAHMS JIMOO IO TIPUYMHE HETTOJIHOTH U
OIHOCTOPOHHOCTH, JTMOO TIPM HEOOXOAMMOCTH IIPEHbSIBUTH HOBOE
WIN U3MEHUTH OOBUHEHMHE).

IIpokypop B cuily ero o0sI3aHHOCTU OOECHEUYUTh IpPeIbsBICHIE
000CHOBAHHOTO M CITPABEIIMBOTO OOBUHEHMS TOJDKEH PearnpoBaTh
Ha momoOHbIe HapylleHus, BO3Bpalllas B cliyyae HeoOXOIWMOCTHU
YTOJIOBHOE J1eJI0 [JIs1 AOTOJIHUTEIbHOIO paccieioBaHuUsl.

HocTtaTouHasi COBOKYITHOCTb J0Ka3aTeJIbCTB IO AeNy MO3BOJISIET
cienaTh TPaBUILHBINA BBIBOJ O BUHOBHOCTHU JIMIA, IPHUBICYCHHOTO
K OTBETCTBEHHOCTH, ITO3BOJISIET OIPOBEPTHYTH OTPUIIAHNE OOBUHSI-
€MbIM CBOCU BUHBI.
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ITpoKypop NOKEeH CIeAUTh 3a TeM, YTOObI MO KaXIOMYy YroJIOB-
HOMY JieJly ObUIM cOOpaHbl J0Ka3aTejlbCTBa, MPU3HABa€Mble 3aKO-
HOM HEOOXOOMMBIMU, 00s13aTeIbHBIMU. Tak, 1o KaXIoMy ey I0JI-
>KHBI OBITh TOJIyU€HBI TTOKa3aHWSI OOBUMHSIEMOIO (€CJIM OH HE OTKa-
3ajicsl OT Jayu nokasaHuii). ITo genam o6 youiicTBax, MpUIMHEHUN
TEJIECHBIX TOBPEXIACHUN M1 YCTAHOBJIEHUS MPUYUH CMEPTU U Xa-
paxkTepa TeJIECHBIX MOBPEXAEHUI HEOOXOAMMO 3aKJIIOUEHUE DKC-
nepta. OHO HEOOXOAMMO M IJisi YCTaHOBJIEHMSI BO3pacTa OOBUHSIE-
MOTO, TOJ03PEBAaeMOro WJIM TMOTEPIIeBLIErO B TeX Cayyasix, Kormaa
3TO MMeEET 3HauUeHue IS 1efia, a JOKYMEHThbl O BO3pacTe OTCYTCTBY-
10T, a TaKKe JJIs1 OTpeAesieHrs] TICUXUYECKOTO COCTOSIHUSI OOBUHSIE-
Moro (IIoJo3peBaeMoro) B CJIydasix, €CJIi BO3HMKAeT COMHEHHUE IO
MOBOJly UX BMEHSIEMOCTH.

B onucartenbHOi 4acTM OOBMHUTEILHOIO 3aKJIHOUYEHUS JOJKHbI
ObITh 00s513aT€JIbBHO yKa3aHbl OOBSICHEHUsI OOBMHSIEMOTO IO CYyIle-
CTBY 00BUMHeHMs. [Ipyu npu3HaHUM OOBHUHSIEMBIM BUHBI B COBEpIlIe-
HUU MPECTYIUIEHUS cliefoBaTellb JOJDKEH yKa3aTh, YTO UMEHHO I10-
Kazajl OOBMHSIEMBIM M YeM OOBSCHWJI CBoM neiicTBus. IIpusHaHue
OOBUHSIEMbIM CBOE€M BMHBI HE MCKJIIOYAET TILIATEIbHOM MPOBEPKU
ero oobsicHeHui. [TpoKypop H0KeH BbISICHUTD TIPU U3yUYEHUU Jea,
OCYILECTBJISIaCh JIM Takasl MpoOBepKa, COOTBETCTBYIOT JIM OOBSICHE-
HUS OOBMHSIEMOTO MMEIOIIMMCS B Jiejie JaHHbIM, MOATBEPXKAACTCS
JIU TIpU3HaAHWE OOBUHSIEMOTO COBOKYITHOCTBbIO COOpaHHBIX B XOJ€
pacciieqoBaHus J0Ka3aTebCTB.

IIpokypop obOpalllaeT BHUMaHUE Ha TO, 3asIBJISIUCH JI OOBUHS-
eMbIM (ITOJ03pEBaeMbIM) XOJaTaliCTBa O MPUOOILEHUM K ey TOKa-
3aTeJIbCTB, 00 MCCAEAOBAaHUU OOCTOSITENLCTB, UMEIOIIMX 3HAUEHUE
JUIS1 1eJ1a, ¥ TIPOM3BOJMICTBE B 3TUX LIEJISIX OIpPEAeSIEHHbIX CIeICTBEH-
HbIX IeicTBUid. TIpoKypop JOJKEH OLIEHUTh MPaBUJIBHOCTb pellie-
HUS cliefoBatessl MpU pacCMOTPeHUM uX xomaraicTB. Ecinu o6BuU-
HsIEMBI B XOZ€ pacciiefOBaHUs U3MEHWI CBOM TMOKa3aHUs, TO €CThb
Pa3IUYHBEIM 00pa30M OOBSICHSII OOHU M T€ Xe (PaKThl MO Aedy, TO,
JyMaeTcs, 3TO TaKXke MOKHO ObITh OTPaXKEHO B OINucaTe/IbHOM Ya-
CTM OOBMHUTENBHOTO 3aKJIIOUEHUS.

ITpoKypop KOHCTaTMpyeT OJHOCTOPOHHOCTb M HEIMOJHOTY pac-
clieJoBaHus, €Clii OOCTOSITeNIbCTBA, MOJIJIexXallie J0Ka3blBAHUIO
(ct.73 VIIK P®), ycTaHOBIIEHH WM MCCIEIOBAHBI HEIOCTATOUHO
TILATEJIbHO.

B ToM ciy4dae, Korma HENmoJHOTa M OMHOCTOPOHHOCTb pacciiefo-
BaHUS MOTYT ObITb BOCIIOJHEHbI IMyTeM cOOpa MOMOJHUTEIbHBIX
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JIOKa3aTebCTB, 0oJiee TIUATEJIbHOU MPOBEPKOW Y€ HMMEIoIIencs
JI0Ka3aTeJIbCTBEHHOU MH(pOpMaLIMK TPOKYPOP MPUHUMAET pellieHne
O HamnpaBJIeHUM YTOJOBHOIO JeJia ISl TPOM3BOACTBA JOMOTHUTENb-
HoOro paccienoBaHus. IIpy 3TOM Ha OCHOBE OCYILIECTBJIEHHON UM
MPOBEPKM U OLIEHKM J10Ka3aTeJIbCTB MPOKYPOP AOJKEH KOHKPETHO
yKa3aTb, B U€M BbIpa3wiachb HEMOJHOTa WU OJHOCTOPOHHOCThb pac-
cJleloBaHUs, KakuWe OLIMOKM JOIYIIEeHbI cieaoBareaeM Ipu coope
U TIPOBEpPKEe 10Ka3aTeJbCTB. AHaIMU3 peIIeHU MpoKypopa O BO3-
BpallleHUU Jesa IJs A0CAeA0BaHMSI TTOKAa3bIBAET, YTO HEMOJHOTA U
OITHOCTOPOHHOCTh CJIEACTBUS SIBJISIETCSI OCHOBHOU MPUYMHOU BO3-
BpallleHUs neJl.

TTpokypop He AO/KEH OrpaHUYMBATBLCS KOHCTaTallueid TOTo, 4TO
pacciiefoBaHue MPOBEACHO HEMOJHO U HEOOXOAMMO MPUHSITh MEPhI
K YCTaHOBJIEHUIO U MCCJIEIOBAHMIO BCEX OOCTOSITENIbCTB, UMEIOLLINX
3HaueHue s aenaa. C 3TOW TOUKW 3peHUs CleAyeT IMOABEPrHYTh
KPUTUKE CJIOKMBIIYIOCS MPAKTUKY, KOTJa, BO3Bpallias JAejJo Ha J0-
TOJIHUTEJIbHOE pacciiefloBaHUE, MPOKYpOp HaIpab/iseT ero cleao-
BaTeJIl0 C MPEeNpPOBOAUTENbHBIM MTUCHbMOM, B KOTOPOM HE JaeT KOH-
KPETHBIX YKa3aHWUU O TOM, KaK BOCIOJHUTbL MPOOEsbl paccienoBa-
Hus. [ymaeTcsi, 4TO MPOKYpOp MOKEH U3YYUThb MaTepuajbl Jea,
BO3BpalllaéMble Ha J0C/eI0OBaHME, BbIACHUThb, B UYeM IpUUYMHA He-
JIOCTAaTKOB paccjeoBaHUs, KAK OHM MOTYT ObITb YCTPaHEHbI, U Ha
OCHOBE 3TOro AaTh CJIeJOBaTEI0 KOHKPETHbIE YKa3aHWs IO BOC-
MOJIHEHUIO BCEX IPOOEJIOB CIIEICTBUSL.

Ecnu BbIBOABI cliefoBaTelisi OCHOBBIBAIMCh Ha MPOTUBOPEUNBBIX,
HETPOBEPEHHBIX JAHHBIX, TO MPOKYPOPY CJENyeT IMpU HalpaBiie-
HUU [efa JUisl JOC/eqoBaHus yKa3aTh, B YeM KOHKPETHO COCTOUT
3TO MIPOTUBOPEYME, KaKre JI0Ka3aTeJbCTBA HYXXAAIOTCS B MIPOBEPKE,
U peKoMeHIoBaTh HauboJjiee 3((hEeKTUBHBIM CIOCOO yCTpaHEeHUS
KOHKPETHBIX TTPOTUBOPEUMIA.

Kak oTmeyasioch, yrojloBHOE AEJI0 MOXET ObIThb HalpaBJIeHO Ha
JIOTIOJTHUTENIbHOE pacciieloBaHue T10 MpUUYMHE AeduiiMra JoKasza-
TeJbCTB, 0OOCHOBBIBAIOLIMX OOBUHEHMWE, TO €CThb B Cjyyae, Kormaa
cOoOpaHHbIEe 1OKA3aTEJIbCTBA, MOXET ObITh, M HE CTPaJalOT BHYTPEH-
Hell MPOTUBOPEUUBOCTHIO, HO MX COBOKYIMHOCTM HEIOCTATOYHO IS
TOTO, YTOOBI CHejaTh OJHO3HAYHBIM BBbIBOA O BMHOBHOCTH JIMIIA.
OTOT HEAOCTATOK OTMEUYEH MpPU U3YYeHUU OOBUHUTEIbHBIX 3aKJIIO-
yennii B 40,3% nen co cieacTBEHHBIMK olMOKaMu. depuuur no-
Ka3aTeJIbCTB MOXET 00pa3oBaThCs B Cly4yae MCKIIIOUEHUS MPOKYpPO-
pOM M3 TMpoliecca AOKa3blBaHUSI KAKUX-JIMOO J0KAa3aTeIbCTB Kak
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HEIOMYyCTUMBIX. B 3TOM ciiydyae mpoKypopy Lenecoo0pa3Ho AaTh
MoApOOHbIE YKa3aHMSI O BO3MOXHBIX MYTSIX COOMpaHUS JOIMOJIHU-
TeJIbHBIX J0Ka3aTeJIbCTB, O TMPOBEAEHUN CJIEACTBEHHbIX NEUCTBUMA,
HarpaBJieHHbIX Ha YCTAHOBJIEHHWE HOBBIX (PAKTOB, OTbICKAHUE CBU-
JETEJICH.

BosBpallieHue nena Jjsi TPOM3BOACTBA JOIOJHUTENBHOIO pac-
CJIeOBaHUSI MOXET OBITh BeCbMa 3((EKTUBHBIM IIJISI BOCIIOIHEHMUS
NpoOeIoB pacciefoBaHMs. YCIEUIHOe paccieoBaHue psiaa yrojoB-
HBIX JIeJ1, BO3BpallaBILIMXCS 151 POBEAEHMST JOMOJIHUTEIBHOIO pac-
CJIeIOBaHMSI, TMO3BOJISIET HAMETUTh OMNpeAeeHHbIE MyTHU MOBbILIE-
HUs 3¢P(GEKTUBHOCTU TMPOBEAEHUSI OTACJIbHBIX CIEICTBEHHbIX Heii-
CTBUI B XONi¢ AOCJEAOBAHUSI U YACTUYHO BOCHOJIHSTH AOMYILIEHHbIE
Ha Ha4YaJIbHOM 3Talle HeOOCTATKU W YITyIIEHUS?>,

BosppallegHue aejia IpoKypopoM Ha JIoCjeloBaHue MOcje O3Ha-
KOMJIEHUSI C OOBUHUTEJbHBIM 3aKJIIOYEHMEM, C OAHOU CTOPOHBI,
CIOCOOCTBYET CBOEBPEMEHHOMY BOCIIOJTHEHWIO MPOOETOB CEACTBUS,
C Ipyroil — MpemnsTCTBYET HAIpaBJIEeHUIO B Cyl Jejia, UCCIeNOBaH-
HOTo 0€3 HOJDKHOM BCECTOPOHHOCTU U ITOJIHOTHI.

Tem He MeHee, B X0[€ M3YYEHUS] MPAKTUKU ObLIO YCTAHOBJIEHO,
YTO TIPOKYPOPHI HE BCErla B 1OCTATOUHON CTEMEeHU MPOBEPSIOT MO~
HOTY UM BCECTOPOHHOCTb pacClelIOBaHMUSI MPU YTBEPXKACHUU OOBU-
HUTEJIBHOTIO 3aKmouyeHust. Tak, mout 25% W3ydeHHBIX e ObLIO
BO3BpAlllEHO Ha JO0CjelIOBaHUE CYAOM (peub MAET OO0 YroJOBHBIX
Jeax, MPOU3BOJCTBO MO KOTOPbIM OCYLIECTBIISIIOCh HA OCHOBE TIpe-
xHero YITK PC®OCP, gomyckaBiiero Bo3BpallieHUe JeJl Ha JTOIOJI-
HUTEJIBHOE pacciieoBaHUE CyIOM), IpuyeM Oosiee 1/2 3THUX yro-
JIOBHBIX Jie]1 ObUIM BO3BpAILIEHbI MO MPUYMHE HEMOJHOTbl U OJHO-
CTOPOHHOCTH pacciedOoBaHUsSA. XapaKTepHO TO, YTO OOJIBIIMHCTBO
HEIOCTaTKOB, YKa3bIBa€MbIX B OIIPEAEICHUSIX CYyIOB O HaIllpaBiie-
HUU JIeJ1 Ha JOMOJIHUTEJIbHOE pacciiefoBaHue, JIETKO MOIJA ObITh
BBISIBJIEHBI U YCTPAHEHBI €lle B XOJe MpeABapUTEIbHOTO CJICACTBUS
(B OOJIBLLIMHCTBE CJIy4aeB peuyb UAET O HEMPOBEAECHNUM TOTIPOCOB BCEX
JIU1I, YbM MOKAa3aHUsI MOTYT UMEThb 3HAUYeHUE [JIs Jiejla, O He0OXOoaU-
MOCTHU TIOBTOPHBIX JOIPOCOB IO TMPUYMHE HEIMOJHOThI MEepBOHA-
yaJbHbIX, 00 YCTpaHEHUM MTPOTUBOPEUMI B loKa3zareabcTBax). YITK
P® mpenocraBiser mpoKypopy MpaBO MOIMOJHUTh WM COKPATUTH
CIIMCOK JIMLI, TIOAJIeXallX BbI30BY B Cy[, 32 UCKIIIOUEHWEM CBUIIE-
Tenei 3ammThl (.3 4.2 cT1.221 YIIK).

K coxasieHu10, BCTpeyaroTcsl ciaydyau, KOrjaa MpoKypop YTBEPXK-
Jaja OOBMHUTEIbHOE 3aKJIIOYEHKWE M HaIpaBJisul B Cyl A€o, 10 KO-
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TOPOMY MPEIbsBICHHOEe OOBUHEHME OYEBMIHO HE TMOATBEPKIAIOCH
COOpaHHBIMHU J10KAa3aTeJIbCTBAMM.

Tak, mo yromoBHOMy neny 1o oboBuHeHuio Em., Ep., M., K.
B youiictBe rp-Ha K-Ha, K. Ha mpoTs:KeHUM BCero paccieioBaHUs
BUHY He MpM3HaBaJl, YTBEpX/Ias, 4TO OH Jaxe He ObUl Ha MecTe
npoucuiecTBusl Bo BpeMsi uzdueHust K-Ha. HUKTO U3 ydyacTHUMKOB
n3douenus K-Ha He ynomuHai o npucytctBuu Tam K. He onupasich
Ha CKOJIbKO-HUOYIb YOeAuTedbHbIe A0Ka3aTesbCcTBa, CledoBaTesb
npenbsBu K. 00BUHEHME B COBEpIICHUM IIPECTYIUICHUS, IIPEemycC-
MotpeHHoro c¢T.109 YK P®, a npokypop yTBepaIusl 0OBUHUTEILHOE
zakmoueHue. Cyn ompaBman K. 3a HemoKa3aHHOCTBIO €TI0 ydacTus
B COBEPIICHUM TIPECTYIICHUS .

HaBogsT Ha pa3mblliuieHWe AaHHbIE HALIETO MCCAEAOBAHMS: T10
14% yronoBHBIX JeJl CydaMu BbIHECEHBI OIpaBAaTebHbIE IIPUTOBO-
pbl B YyacT¥ OOBMHEHMSI, TP 3TOM IO 8,5% el OCHOBAaHUEM OIl-
paBAaTeIbHOTO TPUIOBOpa SIBUJIACh HENOKA3aHHOCTb OOBMHEHMSI.
IIpyurHaMK SIBUJIMCh B OJHOM CJllydyae HEBOCHOJHUMbIE TPOOEsbI
B pacciiefoBaHUU, B APYTOM — IPOTUBOPEYMBOCTb M HEJOCTOBEP-
HOCTb J10Ka3aTeJbCTB OOBUMHEeHMs. YacTo BBIBOABI CJed0BATEJIS
O BMHOBHOCTM OBbUIM MOCTPOEHBbI Ha YMO3aKJIOUEHUSX, HE OCHO-
BaHHBIX Ha JI0Ka3aTeJbCTBAX, YCTAHABIMBAIOIIMX BUHY OOBUHSIEMO-
ro, B TO BpeMsl KaK €ro Bepcusi 0 HEBUHOBHOCTU HE€ OIPOBEPIrHYTA.
JaHHbII (PaKT rOBOPUT HE TOJBKO O HEAOCTATKaX CJIEACTBUS, HO U
0 ¢opMaJbHOM PoJIK MPOKYpopa TMpU MPOBEPKE OOBUHEHMUS.

IIprurHa HeHaaeXallero BbIMOJHEHUS HEKOTOPbIMU TTPOKYPO-
paMu cBoMX (DYHKIMU TP TPUHITUU PEIIeHUs O HaIpaBICHUHN
Jieaa B Cyl OObSICHSIETCS B OOJIBIIMHCTBE CJydaeB HEBHUMATEIbHBIM
MNPOUYTEHUEM YTOJOBHOTO Aena. Ompoc MpOKYypoOpoB MoKaszaj, 4To
mouty 14% OmNpolLEeHHBIX 3HAKOMSITCS ¢ MaTepuajaMu Jejia BeChbMa
0erjyio, To €CTb, YTOYHUM, ITOBEPXHOCTHO.

PesynbraThl M3yyeHUs] TIPaKTUKU ellle 0ojiee yOexkaaloT B TOM,
YTO MPOKYPOPHI B Psiie CydyaeB BOOOIE HE YUTAIOT YTOJIOBHBIX 1€,
3HAKOMSCH JIMIIb C OTACIBHBIMU JOKYMEHTAMM: OOBHHMTEIHHBIM
3aKJIIOYEHUEM, TTIOCTAHOBJIIEHWEM O TIPUBJIEUYEHUHU JIMIIA B KayecTBe
00BHMHSIEMOT0. A OTCIOIA M OIIMOKM, XapaKTepHBIE IS TPETU U3Y-
YEHHBIX JeJI; TTPOKYPOPbl HE MPUHUMAIOT MEP K YCTPAHEHMIO MPO-
TUBOPEUMI MEXAy OTAEJbHBIMU J0Ka3aTeIbCTBAMM; HE pearupyroT
JOJDKHBIM 00pa3oM Ha HEUCCJIeJOBAHHOCTh OOCTOSITENIbCTB, Ja0-
LIMX OCHOBaHUS JUISl TIPUBJIEYEHMST K YTOJOBHOW OTBETCTBEHHOCTHU
IPYTYX JIUI, TIPUYACTHBIX K TIPECTYIUICHNIO; HA TO, YTO HE YCTAaHOB-
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JIeHa poJib KaXxIoro OOBMHSIEMOTO B KaXKIOM 3IM30MA€ MPeCTyMHOM
nesarenbHocTu. ITpy Takoil mocTaHOBKE Han3opa 3a CleACTBUEM
MNPOKYpOp HE TOJILKO HE 00ecIeyrMBaeT YCTAaHOBJIEHWE WCTUHBI, HO
U B psifie Cy4yaeB MPOXOAUT MUMO I'pyObIX HapyllleHUM 3akoHa. 3a-
Jaya TpoKypopa KakK opraHa yrojOBHOIO MpeciedoBaHus, Kak
CyOBbeKTa J0Ka3blBaHUs B TAKOM CJyyae peajqu3aldu He IMOoJydaerT.

PaccMmarpuBaeMasi npo0semMa BHOBb BO3BpalllaeT Hac K BBIBOIY
0 11eJ1eCO00pPa3HOCTU COCTaBJAEHUS OOBUHUTEILHOTO 3aKJIIOUEHUS
MPOKYPOPOM.

DTO MOBBICUT €r0 OTBETCTBEHHOCTh 32 PE3YJIbTAaThl U3yYEHUS Jiea,
MPOBEPKU U OLIEHKH MMEIOLIMXCSl J0Ka3aTeIbCTB.

CrenyeT OCTaHOBUTBLCS €lle Ha OAHOU mpobyieme. OOpailiaeT Ha
ce0s1 BHUMAHUE, YTO Pl YTOJIOBHBIX J€JI BO3BPALLAJICS JJIs1 JOMOJ-
HUTEJbHOTO paccjeloBaHUs HEOJIHOKPATHO B CBSI3U C HEBBIMOJ-
HEHMEM cJieloBaTeiiMyU TpeOOBaHUI MPOKYpopa, CPopMyIupoBaH-
HBbIX B IOCTAHOBJICHMM O BO3BpallleHWU jejia. Pe3yabTaToM 3TOro
SBJISIIACH JUIMTENbHASI OTTSKKAa C OKOHYATEJIbHBIM pa3pellieHUueM
Jieja, HEeBO3MOXXHOCTh MOJHOCTbIO BbISIBUTb BUHOBHOCTD JIMLI, MPU-
BJICYEHHBIX K OTBETCTBEHHOCTH.

DTO TOBOPUT O HEAOCTATOYHOM KOHTPOJIE MPOKYpopa 3a IOMOJI-
HUTEJIbHBIM PacClieJOBAaHUEM, 32 BBITIOJIHEHUEM COOCTBEHHBIX yKa-
3aHuit. [TomoOHas mpakThka CHUXaeT 3((HEKTUBHOCTh U KauyeCTBO
pacciiefoBaHUSI.

BosBpallileHre YroJoBHOTO Jejla Ha TOCJIENOBAHUE — HE €AUH-
CTBEHHasl Mepa yCTpaHEeHMs AeduliuTa U MPOTUBOPEUYMBOCTU TOKa-
3aTeJIbCTB, KOTOPYIO MPUMEHSET MPOKYpOp Ha 3aBepllarolleM 3Ta-
Me pacciacaOBaHUSL.

Yro0BHO-TIpOLIECCYANIbHBIMA 3aKOH HAJEIIeT IPOKYpOopa MpaBoM
U3MEHUTh 00beM OOBMHEHMSI MO0 KBalu(UKaALWIO AEUCTBUM 00-
BUHSEMOIO IO YrOJOBHOMY 3aKOHY O MEHEE TSKKOM IpPECTyILIe-
Huu (1.1 4.2 c1.221 YIIK).

Ecnu xe mpu M3ydyeHUM YroJIOBHOTO Jiejia MPOKYPOp MPUXOAUT
K BBIBOAYy O TOM, UTO y4yacThe OOBHHSIEMOrO B TIPECTYIJIEHUU He
JIOKA3aHO, a BCE BO3MOXHOCTHU IJII COOMPAaHUSI IOMOJTHUTEIbHBIX
JI0KAa3aTe/IbCTB MCUepHaHbl, MPOKYPOP MOXET MPEKPaTUTh YrOJOB-
Hoe mpecienoBanue (m.2 4.1 ¢1.221, n.3 4.1 ¢1.226 YIIK PD).

KpomMe Toro, npokypop UMEET MpaBO COCTaBUTb OOBMHUTEILHOE
3akioueHue camoctosaTeabHo (.1 4.1 cr.221 VIIK). 310 mpaBo
MPUHAJIEXUT MPOKYPOPY MMEHHO B CUJY OCYILECTBISIEMOU UM
(yHkuMuM yronoBHoro mnpecienoBaHus. IIpokypop U cienoBaTesb
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SIBJISIIOTCSl CaMOCTOSITEJIbHBIMU CyObekTaMu JoKadbiBaHus. Ho Ha
JAaHHOM 3Talle, Korja cliefoBaTeslb 3aKOHUYWI CBOIO AESTEIbHOCTD
M0 YrOJIOBHOMY JIeJly, MPOKYpOpPY NMPUHAUIEXXUT MPaBO Ha OKOHYA-
TeJIbHOE BbIABMXXEHUE OOBUHEHHUS, KOTOPOE OH OyIeT MOIIepXKU-
BaTh Iepesd cyaom?,

Oco0eHHO 11eJ1eCO000pa3HO COCTaBIeHUE JMYHO MPOKYpOpPOM
OOBMHUTEJILHOTO 3aKJIIOUYEHUS B CJydasX, Koraa OH MHPUXOIUT
K BBIBOJAY, YTO OTIEJbHbIE 3MU30bl OOBMHEHMUSI He OOOCHOBAHBI
1 3TO TpeOyeT CYILIECTBEeHHOro M3MeHeHusl oOBuHeHus. Peub maer
0 TaKuX 3MU30[aX MPECTYIMHOro AEsSIHUSI, OOBUHEHME B KOTOPBIX
MOCTPOEHO Ha HENOCTOBEPHO YCTAHOBJIEHHBIX (haKTax MW AAHHBIX,
MOJYYEHHBIX U3 HE TIPEIyCMOTPEHHbBIX 3aKOHOM UCTOUYHUKOB, a TaK-
K€, €C/IM BbIBOJ, CJIEJOBATENSl HE BBITEKAET U3 COOPAaHHOU COBOKYII-
HOCTM J0Ka3aTeIbCTB.

Berpeuatorcst 00BUHUTEIbHbBIE 3aKTI0OUEHMS, B KOTOPBIX MTPaBUJIb-
HO c(OpMYJIMPOBAH BBIBOJ O BUHE JIMlIa, COBEPIIMBIIETO MPECTYII-
JIeHue, HO J10Ka3aTeJIbCTBa, 0OOCHOBBIBAIOIIME 3TOT BBIBOM, M3JI0-
JKeHbI HEIoCJe10BaTeIbHO, UTO CO3/aeT BIeYaTJeHUE OTCYTCTBUSI
CHUCTEeMbI JOKa3aTeJbCTB. BBIBOJABI MPOKypopa U cjeloBaTesiss MOTYT
COBManaThb, HO apryMeHTalusl MOXeT ObITb pasHoi. [ToaTomy mnpo-
Kypop, COCTaBJisid HOBOE OOBMHUTENbHOE 3aKJIOUEHUE, NOJIKEeH
NpeooJieTb 3TOT HEAOCTaTOK, U3J0XWUTb B HEM CBOM BbIBOJbI
0 JJOKa3aHHOCTU BUHOBHOCTU OOBMHSIEMOTO U MPUBECTU BCE MMEIO-
1IMecsl B Jiesie 10Ka3aTebcTBA B CTPOMHYIO CUCTEMY.

Ha npakTuke mpoKypopbl pelKO MCHOJIb3YIOT MPaBO COCTABISTh
OOBUMHUTEIbHOE 3aKJI0UeHUEe, MPEeANOoUYUTaOT BO3BpalllaTh AEJI0
C COOTBETCTBYIOLIMMU YyKazaHusMu ciemoBateiaio (90% ompolieH-
HBIX NPOKypopoB). IIpu 3TOM MOOYAUTENBHON TPUUUHOM K COCTaB-
JICHWIO OOBMHUTEJIBLHOTO 3aKJIOUEHUS 4allle CIYy>XMT HecoOroae-
HUe TpeOOBaHMI, MpenbABIsIeEMBIX K ero ¢opme (14%), yeM cyir-
HocTh 00BuHeHUs (10%). Ha mpakTuke OMbIT MpOKypopa YCIEILHO
WCIOIb3YeTCs TPU COCTaBJI€HUN OOBMHUTEIBLHOTO 3aKJIIOUYEHUS T10
CJIOXKHBIM, MHOTO3MU30HBIM JIeJlaM, paccieayeMbIM CJeICTBEHHOM
TPYIIIION, B COCTaB KOTOPOU BXOAUT MPOKYPOP.

ITIpokypop MOXET He COTJIACUTbCSI C BBIBOAOM CliedOBaTEJIs
0 KBapUuKauuu AeicTBuit ooBuHsIeMoro. HempaBuibHoe npume-
HEHUE cJieJoBaTe/ieM YroJIOBHOTO 3aKOHA M KBaIu(pUKaUU Jeii-
CTBUII OOBMHSIEMOTO OJDKHO SIBJISITHCS OCHOBaHWEM [JIs IPUHSITHUS
MPOKYPOPOM pellIeHUsI O BO3BpallleHWM YTOJIOBHOTO Jejia CjeloBa-
TeJ 0. AHAJIM3 JIe] TOKa3bIBaeT, UTO B psjie CIydyaeB MPOKYpPOp CO-
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IIallaeTcsl ¢ OLIMOOYHOM KBajiuduKaluein necTBUil 0OBUHSIEMO-
ro, naHHou cienosatesneM. IIpuunmHa 3TOro B HEIOCTATOYHOM UC-
CJICIOBAaHUM BCEX YCTAHOBJICHHBIX MO JAeJly OOCTOSITENLCTB, KOrda
MNPOKYpOp He MPUXOIUT K CAMOCTOSITEIbHOMY BBIBOAY Ha OCHOBE
OIIEHKU TOKA3aTeJIbCTB, a PYKOBOIACTBYETCSI TEMM JTaHHBIMU, KOTO-
pble MOJIOXEHbl B OCHOBY DEIIeHMS] O KBaIU(UKaALIUU ClieqoBaTe-
neM. HemnpaBuibHag KBamduKaiys Obl1a OTMeUeHa IouTH 1o 25%
u3ydeHHBIX Aea. O HelIoCTaTOYHOM HaA30pe IMPOKypopa TOBOPUT
TOT (pakT, 4yto 1o 17,5% yrosoBHBIX [e/ KBaIM(UKaLuUsI ObUia 13-
MeHeHa cyaoM. B To e BpeMs TLIATelbHOE MCCleI0BaHUE MPOKY-
pOpOM MaTepHajioB YTOJOBHOTO JeNia MO3BOMWIO B 8,5% ciydaeB
WUCIIPaBUTh OLIMOKY B KBaJU(UKALUU.

Takum o6pa3om, AesATEIBHOCTh IIPOKYpOpa II0 YCTPAHEHUIO He-
TTOJTHOTBI ¥ TIPOTUBOPEUMBOCTH JOKA3aTEJILCTB MOXET OBITH B IOJI-
HoO#l Mepe 3(PEeKTUBHON JUILL IPU TOM YCJIOBUHU, YTO OHA OCHO-
BBIBAeTCSI Ha TLIATEJILHOM M3yYEeHUU MaTepUalloB YIOJOBHOTO Jgia,
TTOCTYIMBIIIETO ¢ OOBUHUTENBHBIM 3aKiTioueHHeM. BcecTopoHHMIA,
MHOJHBIA M OOBEKTUBHBINA aHAINU3 J0KAa3aTeIbCTB IIPOKYPOPOM MO-
KeT ObITh OOecIieueH BO3JIOXEHHWEM Ha Hero o0sI3aHHOCTU COCTaB-
JISITh OOBMHUTENIBHOE 3aKJIIOUEHUE.

PaccMoTpeHMe BONPOCOB TaHHOM IJ1aBbl TTO3BOJISIET CAENATh Clle-
JYIOIIVE BBIBOJIKI:

1. OOBMHUTENBHOE 3aKJIIOUEHUE — 3TO HE TOJBbKO UTOTOBBIM MPO-
LiecCyaJbHBIM aKT, 3aBeplUalOLIMi pacciaefoBaHUe, HO U CIieludu-
YyecKoe MpoleccyaibHOe pellieHue CiaenoBaresis, a Mo YyTBEPXKISHUN
3aKJIIOUEHUSI — U MPOKYypopa O JOKA3aHHOCTU OOCTOSITENILCTB, 00-
pasylolluX MpeaIMeT JOKa3biBaHUS, U O HAJIMYMU OCHOBAHMUI ST
nepegayu aena B Cy/l.

2. YTBepxkaeHue OOBMHUTEIbHOTO 3aKJIOUEHMS TIpearoJiaraet
pa3pelieHre MPOKYypOpoM psifia BOIMPOCOB, HAMpPaBJIEHHBIX Ha IPO-
BEPKY 3aKOHHOCTH, 00OOCHOBAHHOCTU M JOKA3aHHOCTU OOBMHEHUSI.
OTO MO3BOJISIET paccMaTpUBaTh ACSATEIBHOCTh MPOKYypOpa Ha 3TOM
aTarne Ipolecca Kak creuuduieckyro ¢opMy ero yyacTus B JOKa-
3bIBAHUU, PEATU3YEMYIO MOCPEICTBOM OLIEHKM MMEIOIIUXCS B JeJie
JI0KA3aTeIbCTB.

3. BaxHbIMM acrekTaMy TaKOH OLIEHKM SIBJISIETCSI ONpeaecHUe
OTHOCUMOCTU M JOIYCTMMOCTH [0Ka3aTeJIbCTB, UTOTOM €€ MOXKET
CTaTh pelleHue MPOKypopa 00 MCKIIOUEHWM OTIEIbHBIX H0Ka3a-
TEJbCTB KakK HemomnycTUMbIX. Llenecoobpa3Ho 3aKpenuTh B 3aKOHE
00513aHHOCTb MPOKYpOpa MPOBEPSTH JOMYCTUMOCTb J10KAa3aTeJIbCTB,
UMEIOIIUXCS B JeJie, MOCTYIUBILIEM C OOBUHUTEbHBIM 3aKJIIOUEHVEM.
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4. Pemas BOIpoc O JOKa3aHHOCTM OOBMHEHMS, IIPOKYpOp IIpO-
BepsgeT, He ObUIO JIM HEONPABIAHHOTO CYKEHUS IIPEAEsIOB JTOKA3bI-
BaHUS, B TOM UMCJIE M BCJIEICTBUE HEIOCTATOYHO ITOJIHOM IPOBEP-
K1 IOBOJOB OOBMHSIEMOro (4YTO IOCTATOYHO YacTO MMEET MECTO
B CJICICTBEHHOM MpaKTUKE) U MPUHUMAET HOCSIIME PA3IYHbIN Xa-
paKTep Mephl 10 BOCIIOJIHEHUIO AeUIIMTA JOKA3ATEILCTB.

5. C y4eToM TOro, YTO pelIeHHE O AOKA3aHHOCTU OOBMHEHUS
MOXET OBITb MPUHSITO IPOKYPOPOM JIMIIIL B Pe3yJbTaTe THIATENIb-
HOIl M BCECTOPOHHE! OLIEHKM COBOKYITHOCTU JOKA3aTEeIbCTB U CO-
OmofeHusT ClaemoBaTe/ieM IPOLIeCCYaIbHOTO MOpPSIIKA paccienoBa-
HUS, OBLIO OBl 1IeJIECOOOPa3HO BO3JIOXKUTH COCTABICHUE OOBMHM-
TEJLHOTO 3aKJII0UEHUS Ha MpOKypopa. Takoe IONOKEHHE HEe TOJIBKO
COOTBETCTBOBAJIO Obl OCHOBHOU €ro IMpolecCyalbHOU (PYyHKIUU —
OCYILIECTBJICHUIO YTOJOBHOIO IIpeCeIOBaHUS, HO U YYUTHIBAJIO ObI
UCTOpUUYECKMi onbiT Poccun M psima cOBpeMEHHBIX TOCYIapCTB.
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% Cwm.: beixoBckuii B.B. O0OBuHeHMe M 3aluTa MpHU 3aKoHe 18 Maprta
1896 r. M., 1897. C.38.

7 KBaueBckuii A. Ykas. cou. C.75.

8 IlernoButoB M. TlpokypaTypa Ha NpeaBapUTEJIbHOM CIEICTBUU
// ¥Opunnueckuii BectHuk. 1887. T.XXYI. C.89-90.

% Dra uaes nojyyuia 3aKpersieH1ue B 3aKOHOJATeNIbCTBE YKPauHbI: HOBasI
Konctutynmsa 1996 r. 1 u3MeHeHMsI, BHECEHHbIE B 3aKOH O IPOKypaType
VYkpauHbl B 1996 T., B Ka4ecTBe TIABHBIX (YHKIIVI ITPOKYpPaTyphl 3aKperu-
JIM TOJJIEpKaHUe TOCYIapCTBEHHOTO OOBMHEHMSI M OCYILECTBIEHUE Yro-
JoBHoro npecienoBanus. CM.: JdaseineHko JI.M. TIpokypatypa YKpauHbIL:
IIpouwnoe, Hacrosiee, oyayuiee // [IpoGaeMbl cOBEPIICHCTBOBAHMS TIPO-
Kypopckoro Hanzopa (kK 275-netuto Poccuiickoii mpokypaTypsl): Matepua-
JIbl Hay4HO-TIpakTUYecKoi KoHpepeHuuu. M., 1997. C.93-94.

% Cm.: Muxeenko M.M., I1Iu6uko B.I1. YroiaoBHO-TIpoLIECCyaTbHOE TTpa-
Bo Bemukooputanuu, CIIA u ®panuun. Kues, 1988. C.150-152; ¥Yromno-
Ho-mpolieccyaibHbiil Kogekc PenepatuBHoil Pecriyomuku Iepmanuu. M.,
1994; Bbyro B.H. YronoHbiit ipouecc ABctpuu. KpacHosipek, 1988. C.35.

6 Cwm.: XammymuH A.I. YronoBHOe MpecienoBaHue Kak (DYHKIUS Tpo-
Kypatypbl Poccuiickoii @enepanuu (mpo6ieMbl OCYLIECTBIEHUST B YCIOBUSX
npaBoBoil pechopMbl): ABTopedio aucc.... A-pa opua. Hayk M. 1997. C.19.

62 Cm.: laBeimoB H.B. YronoBHbIM mporecc. JIeKIUKM mpuBaT-I0LeHTa
Mockosckoro yHuepcutera. M. 1907. C.141, 143.
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0 Cm.: XammynuH A.T'. Yka3s.cou. C.18.

6 Cwm.: TpycoB A.W. BricTyruleHre Ha HayYHO-TPAKTUYECKON KOH-
deperm 15-16.12.94 1. // [1poGreMbl pechOpMBI YTOJOBHO-IIPOLIECCYATEHO-
ro 3akoHozatesbcTBa B poekTax YIIK PD. M., 1995. C.55; Cm.: KBaueBckuit
A. Yka3. cou. C.74, 90; lyxoBckuii M.B. Pycckuit yronoBHbiii npotecc. Co-
KpaleHHbI Kypc. M., 1897. C.95, 189; Po3un H.H. Ykas.cou. C.289

6 Cwm.: XamuymuH A.T'. OcyliecTBiaeHre GYHKIUN YTOJIOBHOTO Ipeciie-
noBaHMsl TipokypaTypoii Poccun. C.128-134.

% B paGoTe MCIIOJNE30BaHBl MTaHHBIC MHTEPBHIOMPOBAHUS IPAKTUYEC-
kux paboTHuKoB Camapckoil obmactu: 80 TPOKYpopcKuX pabOTHUKOB,
OCYIIECTBIISIIOIIMX HaA30p 3a NESITEIbHOCTbIO ~ OPraHOB paccieqOBaHMSI,
u 100 cnenoBateneil mpoKyparypbl U opraHoB MB/I.

%7 TIpeeMCTBEHHOCTb KaK XapaKTepHYIO M CHJIBHYIO YepTy MPOEKTa IO/~
yepkuBatoT B.M.CaBuukuii, 3.®.Kyuepa. Cm.: CaBuukuit B.M. Tpamu-
LIMOHEH B JydineM cmbicie cioBa. C.65; Kyuesa 8.®. Ipoekt YIIK: 3a-
KOHoOJaTeNlbHasA TeXHMKa U comepxkaHue // CymebHast pedopma: Hrorm,
MPUOPUTETHI, TIEPCIIEKTUBBI: Matepuaibl KoHbepeHuu. M., 1997. C.105.

8 Tlerpyxun M.JI. TeopeTnueckre OCHOBBI pe(OPMBbI YTOJIOBHOIO MpPO-
necca B Poccun. Yacte 1. — M., 2004. C.72.

% Cwm.: Ctporosuu M.C. YrooBHOE MpeciiefoBaHNE B COBETCKOM YIo-
soBHOM mporecce. C.105-106; Cm. takke: Capunikuii B.M. Ouepk Teopuu
MpoKypopckoro Hamzopa. C.45-46.

0 JTapun A.M. Ykas. cou. C.36.

I Cm.: Kan MLII. VYka3. cou. C.42.

72 Cm.: donroa A.N. TpokypopcKuii Haa30p B COBETCKOM YTOJIOBHOM
cynornpousBoacTee: Juc ... KaHa. opun.Hayk M., 1968. C.65, 149; Ixake-
mm T.A. IIpoKypopcKoMy Haa30py 3a pacciefoBaHUEM YOMIACTB - METOIM-
yeckoe obecrieueHue // IlpeaBapuTesbHOe CIEACTBUE W MPOKYPOPCKUIA
Han3op: COOpHUMK HaydHBIX TpymoB. M., 1990. C.86; MuxaiinoB A.U.
W3 HeomyOIMKOBAaHHOTO TBOpPUYECKOro Hacienus npodeccopa A.M.Muxaii-
JoBa. IloHsitne adbdeKTUBHOCTU TpeaBapuTeabHoro cienctsus // Ilpo-
0J1eMbl YTOJIOBHOTO cynonpou3BoncTBa: COOPHUK HayyHbIX TpyaoB. MocK-
Ba; Kemeposo, 1998. C.20.

3 Cwm.: Jlebeaunckuit B.I'., Kanenos l0.A. IIpokypopckuii Han3op
B CCCP. M., 1957. C.119; TaneBocsin B.C. ITpokypopckuii Haazop B CCCP.
M., 1956. C.169, 177, Kan M.II. IlpoueccyanbHble GYHKIUK MTPOKYypopa
B IOCYIeOHBIX CTaausIX YToJOBHOTO cymonpousBoactBa. C.49.

7 Cm.: KinoukoB B.B. Ykas. cou. C.31; CrpemoBckuii B.A. YuacTHUKM
MpenBapUTEIbHOTO CIEACTBUSI B COBETCKOM YTOJOBHOM Ipoiiecce. PocToB,
1966. C.35, 46, 53; bepesun 10.A. Elle pa3 o COOTHOIIIEHUH MPOKYPOPC-
KOro Haja3opa U pyKoBoiacTBa cienctsueM // IlpenBaputenbHoe ClAeICTBUE
¥ Tpokypopckuii Hanzop. C.81, 83.

7> TokapeBa M.E. CoBpeMeHHBIE ITPOOIEMbl 3aKOHHOCTU U MPOKYPOP-
CKUIT HaJ30p B AOCYINEOHBIX CTaaMsIX yrojoBHoro mpouecca. C.14, 71.
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% xumouy F0.K. Ilpokypopckuii Han30p M CyaeOHBI KOHTPOJIb 3a
MpeIBapUTEIbHBIM paccienoBanueM. KM36panubie crathu (1985-1996 rr.).
Tomck, 1997. C.55.

7 CM.: Konuenus cyne6Hoit pepopmbl B Poccuiickoit @eneparmu. C.90.

78 CaBuukuii B.M. Ouepk Teopuu npokypopckoro Hamzopa. C.193.

 CM.: AkumoBuu 10.K. Yka3. cou. C.57.

8 Cm.: KioukoB B. K pa3paboTke KOHUENMIMN NPOKYPOPCKOIO Haa30pa
B yrojioBHoM mnpotiecce // Coil. 3akoHHOCTb. 1989. Nell. C.31.

81 Cm.: CrpemoBckuii B.A. YuacTHMKM TIpeIBapUTEIbHOTO CIEACTBUS
B COBETCKOM YrosioBHoM mnpouecce.-C.71-72. PaHee aBTOp 3aHMMaJI IIPOTU-
BOITOJIOKHYIO MO3UIIMIO, CUMTasi, YTO IMPOKYPOP - PYKOBOAMTENIb OPraHOB
pacciieioBaHus 1 JOJDKEH HEeMOCPENCTBEHHO YJacTBOBaTh B MPOM3BOICTBE pac-
c/ienoBaHus TIo yrojoBHbIM fefaM. Cu.: Ctpemosckuii B.A. TlpeasaputenbHoe
pacciieioBaHue B COBETCKOM YTOJIOBHOM Ipoilecce. M., 1958. C.93-95.

8 Jlapun A.M. Yka3. cou. C.131.

8 TlomoOHBIN B3IJISIA Ha TMOHSATHE MPOIECCyalbHOTO PYKOBOACTBA pa3-
JeJISIIOT MHOTHe mpoueccyanuctel. CM.: XanuyiauH A.I. OcyliecTBieHue
(GYHKIIMY YTOJOBHOTO TpecienoBaHusl MpoKypaTypoit Poccuu. Kemeposo,
1997. C.130; ConoBbeB A.b., Tokapera M.E., Xamuyaun A.T'., u np. Ykas.
cou. C.41; SIxy6oB M.K. ITpoKypopckuii Han30p 3a 3aKOHHOCTBIO JeSITE/Ib-
HOCTU OpPraHOB MpEeABAPUTEILHOIO cienctBus U no3HaHus MBJ/: duc....
KaHm. fopun. Hayk 1968. C.91; Scunckmii I'.M. IIpokypopckuii Hag3op 3a
MpenBapuUTeIbHbIM PacCcieOBaHUEM YTOJOBHBIX Ae: Juc.... KaHA. IOpui.
Hayk 1965. C.3; Capunkuit B.M. O4epK TeopuH MPOKYPOPCKOTO HAm30pa.
C.195-197.

8 Konnenuus cyne6Hoi pedopmbl B Poccmiickoit ®emepanmu. C.61.

8 Ha HeoOXOmMMOCTb IIMPOKOTO MOHMMAHUsSI 3aKOHHOCTU B JESITeNb-
HOCTHU cJjieioBaTesisd KakK 00beKTa MPOKYpOPCKOro Hamzopa ykazai A.U.Mu-
xaitnoB. CM.: MuxaiinoB A.W. Ykas. cou. C.20.

8 Cm.: ConoBbeB A.b., Barayrnunos ®.H., ®umunmnos M.H. TTpoky-
POPCKUIT HAI30P 32 BCECTOPOHHOCTHIO, MTOJHOTON U OOBEKTUBHOCTBLIO pac-
clemoBaHUS TpecTymieHuit. M., 1996. C.20-21.

8 Cwm.: Jonrosa A.W. Ykas. cou. C.94; Cm. Takke: xxakenu T.A. Yka3.
cou. C.87.

8 Cwm.: Beimucka u3 npotokona Ne4 3acemaHust Kojuieruu I'eHepabHOM
npokyparypsl P® ot 14 mapta 1997 r.

8 Bcero 0bu10 M3ydeHo 200 yrojJoBHBIX Jel, IO 73 U3 KOTOPBIX pacclie-
JIOBaHME MPOBOIUJIN OpraHbl MMPOKYpaTyphl, a o 125 - ciemoBatenu MBI,
Mo JejlaM pacciieloBaHUE OCYIIECTBISUIOCH CJIEACTBEHHOMN TPYINOi, B CO-
CTaB KOTOPOM BXOIWJ 3aMECTUTENb (ITOMOLIHUK) MPOKYpopa.

% Cwm.: XapakTep, MPUUYMHBI U CIIOCOOBI YCTPaHEHUS OLIMOOK B CTaauu
npenBaputeabHoro ciaenctsus. M., 1990. C. 8.

%l Ha pacnpocTpaHeHHOCTb TaKOTO HEIOCTaTKa, KaK HEeMoJHOTa W Of-
HOCTOPOHHOCTb pacciiefoBaHusI, oOpalialoch BHUMaHUE Tpolieccyanuc-
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TOB, U3YUYaBIIMX TPOOJEMY ClieNCTBEeHHBIX olnboK. CM.: Kopenesckuii FO.B.
CynebHasi mpakTvMKa 1M COBEPILIEHCTBOBAHUE TMPEIBAPUTENBHOIO paccieno-
BaHus.-C.25-26; Mcmaxkaes JI.I1. OMHOCTOPOHHOCTb W HEMOJHOTA - Hau-
0oJiee pacnpOCTpPaHEHHbIE HEAOCTATKU MPEABAPUTEBHOTO paccieqoBaHUs
// Bompocsl ykpereHusi 3aKOHHOCTU U YCTPaHEeHUsI CJIENCTBEHHBIX OLLM-
0OK B YTOJIOBHOM cymoIpou3BoacTBe: COOpPHUK Hay4dHbIX TPydoB. M.,
1988.C.64.

92 Cwm.: Xapakrep, IPUYIMHBI U CTIOCOOBI YCTPaHEHUS OLIMOOK B CTaIUU
npenBaputenbHoro cieactsus. C.10-14; Bracos B.U. [Ipobnemsl kKauecTsa
pacciaenoBaHus MPeCTYIUIEHUI U yTH WX pelleHus:: ABToped. AucC.... A-pa.
1opull. Hayk XapbkoB, 1991. C.32-33; Knumenko H.U. CrenctBeHHbIE OLIMO-
ku: IMoHsitve, mpuuuHbl ¥ Tnpodwiaktuka // [IpoGieMbl TPOKYpPOPCKOi
W CJIEACTBEHHOM NeATeTBHOCTU B chepe OOPHObI ¢ TIPECTYITHOCTHIO B COBpE-
MEHHBIX ycJoBMsIX. Marepuanbl KoHdepeHmu. CI16., 1996. C.73-74.

% OOBSICHUTEbHAST 3aITMCKa K MMPOEKTY HOBOW pelakiny YcTaBa YTo-
JosHoro CynomnpousBoactsa. T. 1-3. CI16., 1900. C.48.

% Tlo manupiM HUMW mnpoGieM ykpereHusi 3aKOHHOCTU M IPaBOIIO-
psimKa, HEIOCTaTKU IPOKYPOPCKOro Ham3opa ObutM oTMedeHBI 1o 90% men
CO CJIeACTBEHHBIMU oImOKamu. CMm.: XapakTep, MPUYMHBI U CITOCOOBI YCT-
paHeHus1 OlIIMOOK B CTaguu TipenBaputeabHOro cieactsus. C.11.

% OOBSICHUTEbHAS 3aIMCKa K MMPOEKTY HOBOW pelakiuy YcTaBa YTo-
noBHoro Cymomnpoussoactsa. C.48.

% Ha 3TO cIpaBeUIMBO 0O0Opalliaioch BHMMaHMe B JuTepatype. CM.:
@ununmoB M.H. ObecrnieyeHre MpoKypopoM BCECTOPOHHOCTU, MOJTHOTHI U
O00BEKTMBHOCTH MPENBAPUTETHLHOTO PACcCiaeqoBaHMsl KaK TrapaHTUs OXpaHbl
npaB ooBuHgemMoro // IlpenBapurenbHoe CAeNCTBUE U TMPOKYPOPCKUI Hami-
3op. M., 1990. C.75-76.

7 Cwm.: Mammu C.A. JlokazaTeabCcTBa B POCCUIICKOM YTOJOBHOM TIPO-
ecce // CocrsazarenbHoe npaBocyaue: Tpynbl HAyYHO-MPaKTUYECKUX Jia-
6opatopmit. M., 1996. Bemr. 1. U.2. C.311-320; AnekcanmpoB A. O 3Haye-
HUU KOHUEMLMU OOBeKTUBHON McTUHBI // Poccuiickas toctuums. 1999.
Nel. C.23-24.

% CM.: @oitanukuii U.51. Kypc yromoBHoro cymompou3sBonctsa T.2.
CII6., C.162; Crmacosuu B.JI. Yka3. cou. -C.166.

% Cwm.: JlazapeBa B.A. Cyn NpUCSKHBIX U TEOpETUYECKUE ITPOOIEMBbI
nokasbiBaHust // TlpaBoBble (opMbl U 3(PGHEKTUBHOCTb NOKA3bIBAHUS IO
YTOJIOBHBIM JiestaM: MexXBy3. cOopHHK cTateir. Camapa, 1996. C.63; B.C./Ixa-
THEB paccMaTpUBaeT ITOKa3bIBaHME KaK MpollecC 000CHOBAHUS UCTUHHOC-
TH 3HAHUS O BUHOBHOCTH OOBMHSIEMOTO, COAEpPXKaHMEe KOTOPOTO COCTABIISI-
10T TE3UC, apryMeHThl U neMoHcTpaius. Cu.: JIxxarues B.C. O6uias meto-
JIOJIOTUSI M COBPEMEHHbBIE MTPOOJeMbl OOBUHEHMST U 3AIIUTHI MO YTOJOBHBIM
nenam: Jlucce.... n-pa ropun. Hayk Bmagukaskas, 1995. C.17-19.

100 Cm.: Teopust moKa3aTeJIbCTB B COBETCKOM YIOJIOBHOM ITpoiiecce. M.,
1973; Muxeenko M.M. [loka3biBaHME B COBETCKOM YTOJIOBHOM CYIOITPO-
u3BonctBe. Kues, 1984; @artkynmun ®.H. O6mme mpobiaeMsl Mpoleccy-
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anpHOTO MokKaswiBaHms. Kazansb, 1976; INopckuit I.®., Kokopes JI.JI., Dib-
kuHn I1.C. [IpoGreMbl moKa3aTeabCTB B COBETCKOM YTOJOBHOM MpOLiecce.
Boponex, 1978; Jlynunckas IT.A. /Ioka3biBaHKe B COBETCKOM YTOJOBHOM
npoiecce. M., 1966; Kysneuos H.I1. /lokassiBaHME U €r0 OCOOEHHOCTH Ha
cTaausx yrojoBHoro npouecca Poccuu: ABroped. Aucc.... 1-pa I0pua. HaAyK
Boponex, 1998; Jlapun A.M. Jloka3biBaHME Ha MpEABAPUTEILHOM pacciie-
JIOBAaHUM B COBETCKOM YTOJIOBHOM Tmpolecce: JIucc... KaHA. Iopui. Hayk,
1961; ApcenneB B.JI. Bompochl obieii Teopuu CyneOHBIX JT0Ka3aTeIbCTB
B COBETCKOM YTojIoBHOM Tipoiiecce. M., 1964; Crporopumuy M.C. Kypc co-
BeTCKoro yrojioBHoro mpouecca: T.1. M., 1971. C. 298-299; Ileiidpep C.A.
JlokazatesbCcTBa M TOKa3bIBaHKUE IO YrOJIOBHBIM AenaM: [Tpobaembl Teopun
U mpaBoBoro peryavpoBaHus. Tonbsarrtu, 1998; fAxy6osuu H.A. Ilonsitue
MIOKa3bIBaHUSI B COBETCKOM YTOJOBHOM Tporecce // CoBeTcKoe rocymap-
cTBO M mpaBo. 1965. Ne7. C.114

100 Cwm.: TombpoBckuii P.I'. Tlo3HaHue u moKa3biBaHME B pacciieioBa-
HUM TipecTyruieHuit: Jucc.... a-pa ropua. Hayk Pura, 1990. C.151-177; daB-
snetoB A.A. Yka3z. cou. C.137-145; Jdxatues B.C. [lo3HaHne M JoKa3bIBa-
HUE B COBETCKOM yrosioBHOM mporiecce // IIpaBoBenerue 1983. Ne6; Cwm.
taxke: JlazapeBa B.A. Cyn mpuMCSIKHBIX UM TeOpeTUYECKUE TTPOOIeMbl T0Ka-
3piBaHus // TlpaBoBbie opmMbl U 3((HEKTUBHOCTh TOKA3bIBAHUSI MO Yro-
JoBHBEIM menaM. Camapa, 1996; Keprannoepr D.M. I1po6ieMbl moKa3biBa-
HUSI B YCJIOBHSIX OOHOBJIEHMSI OCHOB YTOJIOBHOIO CYIOIIPOM3BONACTBA. Taprty,
1989. C.65.

122 TlogHaHMe KaK MpPOLECC MPUOOPETeHUs] MICTUHHBIX 3HAHUI O Mpel-
MeTax, SBJICHUSX OKPYXaIoIero MUpa He OrpaHWIMBACTCS TOJBKO W3BIIE-
YeHUeM 3HaHUI, a ¢ HEOOXOIMMOCTBIO BKITIOUAET B ce0sT 1 000CHOBAHME MX
WCTUHHOCTHU. DTa MBICIb XOPOIIIO TpociexuBaeTcs B padorax [1.B.KomHu-
Ha, OTMETUBILIETO OIIMOOYHOCTb MPENCTABJIEHHUS, YTO MPOLECCH AOCTUXKE-
HUSI MCTUHBI M I0OKA3aTeJIbCTBO €€ SIBJSIIOTCS abCOJIOTHO HE3aBUCUMBIMU
M He CBS3aHHBIMU MeXIy coboit cepamu. ITporiecc oOHapyKeHUS] UCTHU-
HBI, TTI0 MBICJIM aBTOpa, BKJIIOYAeT B ceOs U ee mokasarenbeTBo. Cwm.: Kor-
HuH [1.B. I[IpobneMsbl quaneKTuKu Kak JIOTUKA W Te€OpUU MO3HaHUs. M.,
1982. C.148-149; Konuun I1.B. 'Hoceonornueckue m JOoru4eckrie OCHOBBI
Hayku. M., 1974. C.159.

13- O06pallieHMe K OMBITY 3apyOeXHbIX TOCYAApCTB MO3BOJISIET OOHapy-
JKUTh HEKOTOPBIN OOLIMI MOAXO] B OINpeaesieHUH AOKa3bIiBAaHUSI B POCCUIA-
CKOM, aBCTPUICKOM U TepMaHCKOM Iporecce. ABCTPUMCKUMU U TepMaHC-
KUMHU TIPOLIECCYATUCTAMU TaKXKe OOBEIUHSIOTCS B €AMHOE TOHATHE ITpaK-
TAYEeCKass M MBICIIUTENIbHAs CTOPOHBI Tporiecca AokasbiBaHusa. CM.: BytoB
B.H. YronosHsiii nporecc ABctpun. KpacHosipck, 1988. C.56; ®dummmo-
HOoB B.A. OCHOBBI T€OpUM NOKA3aTeJbCTB B T€PMAHCKOM YTOJOBHOM IIPO-
necce. M.,1994. C.23.

104 Cwm.: @arkymummH @.H. Ykas.cou. C.83; Cm. takxke: Crporosuy M.C.
MarepuanpHas UCTMHA W cyneOHbIe JOKa3aTeJIbCTBAa B YTOJIOBHOM TIPOIIEC-
ce. M., 1955. C.224-225.
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105 Cwm.: YenpmoB M.A. CoBeTcKuii YroJoBHBIN Tpomiecc. M., 1951.
C.144,146.

106 Cam TepMUH «OpeMsT TOKa3bIBaHMSI» B TEOPUU TPAKTyeTCs KakK TOX-
JIECTBEHHbIN «00sI3aHHOCTU J0Ka3biBaHUs». [IpeacrapisieTcsi, OMHaKo, YTO
pasrpaHUYeHUe STUX TMOHSITUI MMeeT ompeleJeHHbI cMbicia. Eciu mox
00s13aHHOCTBIO TOKA3bIBAHMS TTOHUMAIOT OOSI3aHHOCTh YYaCTHHKA ITPOILIeC-
ca JToKa3aThb BHIABUTaEMOE UM ITOJIOXKEHMe, TO 6peMs (TSKeCTb) TOKa3hIBa-
HUS 3aKJoyaeTcs B JOKa3blBAaHMM MMEHHO BUHOBHOCTH OOBUHSIEMOTO
1 MOXET ObIThb BO3JI0KE€HA TOJILKO Ha oOBuHUTENS. [lompoOHee 00 3TOM
Borpoce cM.: CtporoBuy M.C. MarepuaibHasi MICTUHA U CyAeOHbIe JOKa-
3aTeJIbCTBA B COBETCKOM YTOJIOBHOM Mpotiecce. M., 1955. C.220-227; Bynbsd B.A.
O0s13aHHOCTb TOKA3bIBAHMSI B COBETCKOM YTOJIOBHOM Tmpoiliecce: Jucc....
KaHa. topun. Hayk M., 1963. C.37-58; MotoBunoBkep S1.0. Pacrpenerne-
HUe GpeMeHM JTOKa3bIBaHUS B YTOJOBHOM CYIOIPOU3BOACTBE - BaXKHAs Ta-
pPaHTUSI UHTepecOB OOBMHsIEMOro U TpaBocynust // [Ipobiaembl qokazaTesb-
CTBEHHOI JesITeIbHOCTU IO YTOJOBHBIM Jenam: Mexsy3. coopHuK. Kpac-
Hosipck, 1985. C.59-62.

107 Cwm.: OIxarueB B.C. [To3HaHMe ¥ TOKa3bIBaHUE B COBETCKOM YTOJIOB-
HoM mpouecce. C.66.

108 Capunikuit B.M. TocymapctBeHHoe o6BuHeHune B cyme. C.158-159.

109 KpaueBckmii A. Yka3. cou. C.6.

110 Cwm.: Kopenesckuii }F0.B. CyneOHast mpakTUKa U COBEpIIEHCTBOBA-
HUe TpeABapuTesibHOro paccienosanus. M., 1974. C.9, 10.

M Cwm.: Konbast I''H. CooTHolleHue MpeaBapUTEIbHOIO CICACTBUS
u cyaebHoro paszbupatenbctBa. M., 1951. C.91.

12 Cwm.: Hetidpep C.A. CobupaHre TOKa3aTeIbCTB B COBETCKOM YTOJIOB-
HOM TIpoliecce: MeTomomornyeckue 1 TpaBoBbie TTpobeMbl. C.45-46; Yep-
kacoBa H.}O. MccnenoBaHue noka3aTelbCTB B Cylde TMEPBOl MHCTaHLIUM.
Hucc.... kaua. opua. Hayk Camapa, 1993. C.28-30.

113 TlonpoOHee O COOTHOLLUEHWU MPENesoB AOKa3bIBAaHUSI Ha TpeaBapy-
TEJIbHOM CJIEICTBUU U B cyaeOHOM pasbupatenbctBe cM.: Konbas I'.H. Ykas.
cou. C.66-71; CrpemoBckuii B.A. TIpeaBaputebHOe pacciieioBaHUe B CO-
BETCKOM YrosioBHOM Tipoiiecce. M., 1958. C.9-14; Jlapun A.M. Jloka3biBa-
HUE Ha TpeIBApUTESHLHOM PACCIEIOBaHUM B COBETCKOM YIOJIOBHOM IIpO-
mecce. Jucc.... XaHa. ropun. Hayk 1961. C.57-59; Teopust moKa3aTelbCTB
B COBETCKOM yrosioBHOM Tporiecce.-C.193-195; KapaceB U.E. CooTHolile-
HHUE TIpeNesiOB MOKa3bIBaHMSI Ha TIPEIBApUTEIBHOM CIICACTBUM U B CYIe
// T1paBoBbIe BOTIpOCHI 60PHOBI C TpecTymHOCThI0. COOpHMK cTaTeil. ToMck,
1984. C.122-126.

114 Jlapun A.M. Jloka3blBaHUE Ha MpEABAPUTEILHOM paccliefOBaHUU
B COBETCKOM YrojioBHOM Ipoiiecce. C.55

115 Ha 270 00GCTOSITENILCTBO MPOLIECCYATMCThl HEOAHOKPATHO obpalain
BHuManue. CM.: Jlapun A.M. VYka3. cou. C.66; Muxeenko M.M. VYkas3.
cou. C.30; Jlynunckasi I1.A. [lokazpbiBaHKE B COBETCKOM YTOJIOBHOM ITpO-
mecce. M., 1966. C.54-55; Yepkacosa H.}O. Ykas. cou. C.50.
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116 Cm.: KapaceB U.E. Yka3 cou. C.125.

17 Cm.: Jlynunckas IT.A. Ykas. cou. C.57; I''H.Kon6as Takxke oTMeTu1,
YTO MCTUHA, yCTaHaBJIMBaeMas Ha TpPeABAPUTESIbHOM CJIEACTBUU, JOJKHA
ObITh MOJHOM M ucyepmnbiBawouieit. Cm.: Konbast I'.H. Yka3. cou. C.100.

118 Cwm.: Jlysru .M. PaccrienoBanye Kak rporiecc nmosHanmst. M., 1969. C.26

119 PaxyHoB P.JI. Y4acTHUKHM YroJIOBHO-IIPOLIECCYAIbHOM NESTEIbHOCTH
10 COBeTCKOMY mpaBy. M., 1961. C.40-41.

120 Cm.: Teopust moKa3aTeabCTB B COBETCKOM yrosoBHoM mporecce. C.530;
Casuukuit B.M. Ouepk Teopuu npoKypopckoro Hagzopa. C.45, 168; Yeka-
HoB B.SI. Yka3. cou. C.31; Ka3 II.M. CyGbeKThl JOKA3bIBAHUSI B COBETCKOM
yrosioBHOM mporecce. CapaTtoB, 1968. C.47-48.

21 Konu A.®. Cobp. Cou.: B 8 1. T.4. M., 1967.-C.125.

12 Hanpumep, B u3BecTHOil pabote I'.M.CkapenoBa comepXuTcs JUllb
nepeyeHb MOJHOMOYMI MPOKYpopa, MPUMEHUTENBHO K CJIENCTBEHHbBIM ek -
CTBMSIM, HO 0€3 BbIIEJIEHUs pas3iuyHbIX (opM ero mesitesbHOCTH. CM.:
Ckapenos .. Yyactue npokKypopa B CJIeACTBEHHBIX AelcTBUsIX. M., 1987.

123 Cwm.: bakaeB [I.M. Hanzop mpokypopa paiioHa 3a paccielIoBaHUEM
yrooBHbIX men. M., 1979. C.26, 34-39; CaBuukuii B.M. Ouepk Teopuu
npokypopckoro Ham3opa. C. 154; HonroBa A.W. ®opMbI TTPOKYpOPCKOIo
Hanzopa // Bompockl npokypopckoro Hamzopa: COOpHUK HAayYHBIX TPYIOB.
M., 1972. C.51; Tyreiukun H.IT. Yka3. cou. C.82.

124 Cm.: CrporoBuu M.C. Kypc coBerckoro yroiosHoro mpouecca. T.1,
M., 1968. C.51.

125 Cwm.: BabkuHp I1.C. CyliHOCTh M 3ala4yd COBETCKOTO YrOJOBHOIO
npoiiecca // YronosHbiii nipouecc / ITon pen. H.C.Anekceesa, B.3.JIyka-
wepnya u I1.C.Onbkuna. M., 1972. C.20.

126 [IImuneB B.H. ConepxaHue u ¢GpopMbl YTOJOBHOIO CYIONPOM3BO/I-
crBa. MuHck, 1974. C.103.

127 ky6 ML.JI. TIpoueccyanbHasi (popMa B COBETCKOM YTOJJOBHOM CYJO-
npousBonctee. M., 1981. C.8.

128 CM.: ®dunocodhckuii dHLUUKIONENNYecKUit cioBapb. M., 1983.
C. 621; ®unocodckuil SHIMKIONMEINIECKIil ciioBapb. M., 1997. C.489.

129 CxomHBIM SIBJISIETCSI CJIeAylolliee OIpeaeeHUe MpoLeccyaabHoi Ghop-
Mbl: TOPSIZIOK, YCJIOBUSI W CHOCOOBI COBEPLICHUS TMPOILeCCYaIbHbIX Jeii-
crBuii. CMm.: Yronosubiii npouecc PCOCP / Ilonm pen. B.E.UyryHosa,
JI.1.Kokopega. C.15.

130 Cm. nanpumep: leiipep C.A. CobupaHue 10Ka3aTeJIbCTB B COBETC-
KoM yroysioBHoM Tipouecce. C.12-14.

B3I Cm.: Yekanos B.S1. TTpokypopckuil Haia3op Ha OTAENIbHBIX dTanax Mmpe-
BaputesibHOro ciencteust. Caparos, 1974. C.15; Ckapenos I'.M. Yuactue npo-
Kypopa B CJIeACTBEHHBIX aeicTBusx. M., 1987. C.24, 29; bakaeB /I.M. Hanzop
MPOKYpopa paiioHa 3a paccienoBaHWEM YrojoBHBIX aein. M., 1979. C.30

132.Cwm.: ZKorun H.B. ITpokypopckuii Haa30p 3a peaBapuTeIbHbIM pac-
cJIeloBaHUEM YrOJIOBHBIX aeit. M., 1968. C.71.



132

133 Cm.: CkapenoB I''M1. Ykas. cou. C.27.

134 Cm.: PaxyHoB P.JI. Y4acTHUKHU YrOJIOBHO-TIPOLIECCYaAJIbHOM HEsITC/Ib-
Hoctu. C.154-155.

135 CM.: TapacoB A.A. TlpolieccyaibHble M TaKTUKO-TICUXOJOTUYECKUE
npoGeMbl paccieoBaHMs MPeCTYIUIEHUI Tpynnoi cienosateneit. Jducc....
KaHa. opua. Hayk Kyiiobmues, 1990. C.170-172.

136 Cm.: I'puropweB B.H. Opranusaius cliefCTBEHHON pabOTHI B yCJIO-
BMSIX 4pe3BblYaiiHOro mojoxkeHus. TamkeHt, 1991. C.41-42.

137 CaBuukuii B.M. TI'ocynapctBeHHOe o6BHHEeHUe B cyme. C.159.

133 CMm.: TokapeBa M.E. CoBpeMeHHBIe TTPOOJIeMbl 3aKOHHOCTU M TIPO-
KYPOPCKHMI HAm30p B MOCYIEOHBIX CTaausX yrojoBHoro mpoiecca. C.67;
cM. Takke: YekanoB B.A. Ykas. cou. C.79.

139 3akoH (ct.212, 439 VIIK P®) npemycMaTpuBaeT u Takue (hoOpMbl
OKOHYaHUs TpeIBapUTEIbHOIO CIENCTBUS, KaK IMpeKpallleHue Aeiaa U Ha-
MpaBJieHUe [eJla B CyA VISl IPUMEHEHUs] IPUHYAUTEbHBIX MEP MEIULIMHC-
Koro xapakrtepa (cM. Tabs. 1). OmaHako, YYMThIBasl CHelUU(PUKY MTOTOBBIX
pellleHMil ciienoBaTesisl o JaHHBIM KaTeropusiM Aesl, B HacTosIlei padboTe
(r1.3) paccMmarpuBaeTcsl JMIIb TaKOil UTOTOBBIM aKT paccieloBaHus, Kak
OOBUHUTEJILHOE 3aKJIIOYEHUE.

140 Cm.: ConoBbeB A.b., Xamuyaun A.T'. T1poueccyanbHble U TaKTUYEC-
KHe BOIIPOCHI IOMOJTHUTEIBHOTO paccienoBanus. Mocksa; Kemepogro, 1996.
C.25.

141 Tlo pesyabTatam mpoBeneHHbIx B HMM mpobnem ykperuieHus 3a-
KOHHOCTM M TIpaBOMOpsIIKA UCCIEIOBAaHUM, HEOTIOXHBIE CJIEACTBEHHBIE
JEeUCTBUS IPUHOCAT OKOJI0 70% MOKa3aTeIbCTBEHHON MHGMOPMAIIUH 110 YTO-
snoBHbIM JenaM. Cm.: ConoBbeB A.B., Baraytnunos @.H., ®uiunmnos M.H.
ITpokypopckuii Ham3o0p 3a BCECTOPOHHOCTBIO, MOJHOTONW U OOBEKTUBHOC-
TBIO paccienoBaHus mpectyruieHuii. C.45-46.

42 Cm.: CkapenoB I''M. Yka3. cou. C.89-102; Xamuynun A.I. Ocyiie-
CTBJeHUE (DYHKUMM YTrOJIOBHOTO MpecieqoBaHus Mpokyparypoil Poccuu.
C.174-175; Xuonunn B.M. Ponb mpokypopa B BBIIBMXKEHUU U IPOBEPKE
BepCUil Ha MepBOHAYAJIBLHOM 3Talle pacciefoBaHMs MPeCTYIUIEHWi, coBep-
LIEHHBIX B YCJIOBUSX HeoueBUAHOCTU //B KkH.: [IpeaBaputenbHoe ciaeacTBUe
M TIPOKYpopcKuii Ham3op. M., 1990. C.69-70; ConoseeB A.b., barayranHos
®.H., ®umunmos M.H. Ykas. cou. C.38-40

143 Crporosuy M.C. U36panubie Tpyasl B 3 1. T.3. Teopust cyneOHBIX
nokaszatenbeTB. M., 1991. C.113.

14 VYromosHoe neno 1-87/96. ApxuB OKTSOPBCKOIO PaiiOHHOTO Cyna
r.Camapsl.

145 YronosHoe nmeno 1-154/96. Apxus [1poMBIIITIEHHOTO paiilOHHOTO Cyna
r.Camapsl.

146 TlomoOHBIE HEMOCTATKM, JOIYCKaeMble MPH IPOM3BOICTBE OCMOTpa
MecCTa MPOMCIIECTBUSI, OTMEUYAIOTCS] MHOTMMU aBTOpPaMM M MOATBEPXKAAIOT-
cs panHbiMu HUMW mpoGrnem ykperuieHus1 3aKOHHOCTU U TTPaBOMOPSIIKA.
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Cwm.: JleBu A.A., Bockpecenckuii B.B. Hemoctarku ocMoTpa mMecTa mpouc-
LIECTBMS KaK OTHA U3 TIPUYMH CJIEACTBEHHBIX OlIMO0K // Bompockl ykpen-
JIEHUsI 3aKOHHOCTHM M YCTpaHEeHUs CJIEACTBEHHBIX OLIMOOK B YrOJOBHOM
cynornpousBonctBe. COOpHUK HayyHbIX TpymnoB. M., 1988. C.44-46; Map-
koB B.A., AxumoB B.H. Henocrtatku Ha nmepBoHayaJIbHOM 3Tare paccieno-
BaHMS MO JieJlaM O HEKOTOPbIX TSKKUX MpecTyruieHusx // Bonpockl ykpen-
JIEHUsSI 3aKOHHOCTHM M YCTpaHEeHMs CJIEJACTBEHHBIX OLIMOOK B YrOJOBHOM
cynonpousBonactee. C.48-52; SIky6oB M.K. Ykas. cou. C. 175, 177; Xapak-
Tep, MPUYUHBI U CIOCOObI YCTPaHEHUSI OIIMOOK B CTaIWM IPEeaBAPUTENb-
Horo cienctBusi. C.17-18.

147 YronoBHoe meno 9641253. ApxuB mpokypaTypsl T.HOBOKyiObIIIICBC-
ka Camapckoii obacTu.

148 BaxkHOCTb y4acTusl MPOKYpopa B MPOU3BOICTBE HEOTJIOXHBIX CJIE-
CTBEHHBIX NEHCTBUI MOATBEPXKIAET U aHAIM3 3apy0esKHOTO 3aKOHOAATE/b-
ctBa. CornacHo YIIK ®PT, paspelraercss mpucyTCTBUE IPEACTABUTEIIS
MPOKYypaTyphl MpH MIPOU3BOACTBE cyabeii ocmorpa (& 168 d). Cm.: Yronos-
Ho-TipoueccyabHblil kogeke PenepatuBHoii Pecryonvku epmanuu. M.,
1994. CornacHo (paHIily3cKOMY IpOLECCYaTbHOMY 3aKOHONATEILCTBY, MPU
BbI€3[le Ha MECTO MPOMCIIECTBUS AJsI TIPOU3BOACTBA TaM HEOOXOMUMbBIX
HCCIeOBaHUN U OOBICKOB CY/ibsl COOOIIIAET 00 3TOM MPOKYPOPY pecryosiu-
KM, KOTOpbIiA BrpaBe ero compoBoxaaTh. YIIK ABcTtpuu TpeOyeT BO Bcex
clly4asix O MPOBENEHUN HEOTJIOXKHBIX CIeNCTBEHHBIX NEHCTBMI CTaBUTh
B U3BECTHOCTh Ipokypopa. CM.: Muxeenko M.M., IIuouko B.I1. Ykas.
cou. C. 154; byroB B.H. YronoBHusiii nporuecc Apctpuu. C.90.

149 TIpaBUIbHO OTMEYEHO, YTO MPOKYpOp 00sI3aH HE TOJBKO OCYIIECTB-
JIATb HAA30p, HO W MHCTPYKTUPOBATh, MOMOIaTh CJIEAOBaTesIM B MPOM3-
BOJICTBE PacCaeqOBaHUSI U COCTABIEHUU MPOLECCyaTbHbIX aKTOB. CM.: AKy-
6oB M.K. Yka3. cou. C.240.

130 Cm.: JlesiTenbHOCTD CliefioBaTesisl Ha MepBOHAYaIbHOM 3Tare paccie-
noBaHus youiicts. M., 1987. C.46-48.

15! TlonoGHBIE K€ HeJOCTaTKHU, JOMycKaeMble MpY J0MPOce OOBUHSIEMO-
IO Y TOI03peBaeMOro, ObUTM BbIIEJEHbI Kak Haubojee pacnpocTpaHeHHbIE
o pe3yabTaTaMm ucciaenoBaHus, npooaumoro HMUW npobiem ykperuieHust
3aKOHHOCTM M TipaBoropsiaka. Cw.: XapakTep, NIPUUUMHBI U CIIOCOOBI YCT-
paHeHus oLIMOOK B CTaiuM TNpeaBapuTebHOro ciaenctsust. C.19.

152 Cm.: ConoBbeB A.Bb., baraytnunos ®.H., ®ununnos M.H. Ykas.
cou. C.55; fAcunckuii I''M. Yka3. cou. C.94-95; fky6oB M.K. Yka3. cou.
C.246

133 CM.: CuiibHOB ML.A. OcoGeHHOCTH oMpoca ¢ ydyacTHeM MPOKypopa
// TIpokypaTypa U IpaBoCynue B YCJIOBUSX CYIeOHO-TIPaBOBOIl pechOpMBbI.
COopHUK HaydHBIX TpymoB. M., 1997. C. 166-167; ConoBbeB A.b., barayr-
auHoB @.H., ®ununnos M.H. VYkas. cou. C. 55; CkapenoB I'.U. VYkas.
cou. C. 102; Casuukuii B.M. TIpokypopckuii Han3op 3a coOaoaeHUeM
3aKOHHOCTH B JIESITEILHOCTU OPTraHOB JO3HAHUSI U TIPEABAPUTENBLHOTO ClIe/I-
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ctBusa. C.176; PycramoB A.K. OGecrieueHue 3aKOHHOCTU TPU IPOM3BOMI-
CTBE MPeNBapUTEIbHOIO pacCieoBaHUsl MpecTyIrieHuil. ABroped. aucc....
KaHA. topui. Hayk M., 1992. C.21.

134 Ha BaXXHOCTb MOATOTOBKM MPOKYpopa K JOMpocy oOpallleHO BHUMAa-
Hue B auteparype. Cm.: Ckapenos .M. Yka3. cou. C.104.

155 TToaTOMy BpsII JIM MIPABWIBHO, YTO TMPOKYPOP B psiie cCiaydyaeB Mpu
MOATOTOBKE K MOMPOCY OOBUHSIEMOTO MOXET OTPAHMUMTLCS JOKJIAIOM Clie-
noBartesist. CM.: CuiibHOB MLA. Yka3. cou. C.172.

156 OTMeYeHO, YTO MPOKYPOPHI Yallle BCEro MPHMHUMAIOT YIaCTHE B IOII-
pocax OOBHMHSIEMOTrO IO nIejaM 00 yOMICTBaX M M3HACWUJIOBaHMSIX, COBEp-
LIEHHBIX B YCJIOBUSIX HEOUEBMIHOCTH, MO KOTOPHIM BUHOBHOCThH MOATBEP-
JKAaeTcsl JIMIIb KOCBEHHBIMU ToKazareabcTBaMu. Cwm.: ConoBbeB A.bB., ba-
raytauHoB @.H., ®wiunnos M.H. Yka3. cou. C.55.

157 Cwm.: Xamuyaun A.I'. OcymectBieHue (yHKIIMU YTOJOBHOIO IIpe-
ciemoBaHUs Mpokyparypoir Poccuu. C.131, 196.

138 fAcunckuii .M. Yka3. cou. C.91.

159 Cm.: LentpoB E.E. Yuactue mpokypopa B AOIpoce OOBUHSIEMOIO
(momospeBaemoro) // Corir. 3akoHHOCTb. 1976. Nell. C.58; CubHoB M.A.
VYkas. cou. C. 170; CkapenoB I'.1. Yka3. cou. C.103.

160 Cm.: YekanoB B.Sl. TIpokypopcKuii Haa30p Ha OTAENbHBIX dTamax
npeaBaputeabHoro ciaencteus. C.53.

161 O HeoOXOMUMOCTH YCWJICHUSI OTBETCTBEHHOCTH IIPOKYPOPOB 3a 3a-
KOHHOCTb U OOOCHOBaHHOCTb M30paHUsI 3TOH Mephbl MpeceuyeHUs] CBUIE-
TEJIbCTBYET POCT YHMCJA JIALL, OCBOOOXIEHHBIX M3-IIOL CTPAXM B ITpoLecce
paccienoBanus (B 1997 r. o cpaBHeHMIO ¢ 1996 T. YMCIO0 OCBOOOXKICHHBIX
Bospocio Ha 51,9%). Cwm.: ConoBbeB A.b., TokapeBa M.E. CoBpeMeHHOE
COCTOSIHME 3aKOHHOCTU W aKTyaJlbHble HampaBJeHUs] COBEPIIIEHCTBOBAHUS
MpenBapuTeIbHOro paccienoBaHusl npectymieHuit. C.139-140.

122 Cm.: CutbHOB MLA. Yka3. cou. C.168.

163 TlocranoBnenue Ilnenyma BepxosHoro Cyma Poccuiickoit Penepa-
muu ot 5 Mapta 2004 r. Ne 1 «O mpuMeHeHUU cygaMud HOPM YTOJIOBHO-
npoileccyanbHoro Kojaekca Poccuiickoit Penepaniun»

164 Cm.: XKorun H.B., @arkymiun @.H. IIpensapurebHOE ClIeACTBYE B
COBETCKOM YTOJIOBHOM miporecce. M., 1965. C.349.

165 A.b.ConoBbeB, A.I'. XanuynunH, uccienyss KOMILIEKC BOIPOCOB, OTHO-
CALLMXCS K TPOU3BOACTBY AONOJHUTEIBHOIO paccieioBaHus, 00paTUI BHU-
MaHMe Ha BBICOKYIO Pe3yJIbTaTUBHOCTb IMOBTOPHBIX CJEICTBEHHbIX NEHCTBUIA,
B ToM umciie ocMoTpoB. Cm.: ConoBbeB A.B., Xamnynun A.I'. IIponeccyaib-
Hble U TaKTMYECKUE BOMPOCHI NOMOJHMUTENLHOTO paccieaoBaHust. C.13.

1% YrojoBHoe neno 1-1-3/96. ApxuB OKTSOPHCKOIO PaiiOHHOTO Cyna
r.Camapsl.

17 B uteparype 0co00 OTMeYaeTcsl BaXKHOCTh BBIABIDKCHMS M ITPOBEP-
KU BceX OOBEKTMBHO BO3MOXHBIX Bepcuil. Cm.: Kopenesckuii FO.B. Cy-
neOHasi MpakThKa W COBEPUICHCTBOBAHME IPeIBAPUTEIbHOIO paccienoBa-
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Husa. C.40-41; Menko E.I1. TlepBoHavanbHBIN 3Tan paccieqoBaHUS KakK
OCHOBA YCHEIIHOW M0Ka3aTeJIbCTBEHHOM AEATEbHOCTU MO YTOJIOBHBIM Jie-
nam // TlpoGnembl NOKa3aTeIbCTBEHHOM AESTETbHOCTU MO YTOJOBHBIM Jie-
Jam. MexsBy3oBckuii coopHuk. KpacHosipck, 1985. C.123.

168 Cm.: Kutaes H.H. CynmeGHO-TIcHMX0O0rHYecKasi 9KCIepTU3a mo mie-
JlaM o BagtouHuuecTBe // [TpobsieMbl TPOKYPOPCKOI U CIeACTBEHHOM nesi-
TEJbHOCTU B cepe OOphObl ¢ MPECTYMHOCTHIO B COBPEMEHHBIX YCIOBMSIX.
C.159-160; Kopemanopa T.I'. I[IpoGiembl CymeOHO-TICUXOIOTMIECKOM IKC-
MePTU3bl SMOLIMOHAIBHBIX COCTOSIHUY // TTpobsieMbl MPOKYPOPCKO U e -
CTBEHHOH JesITebHOCTU B chepe OOpbObl C MPECTYIMHOCThIO B COBPEMEH-
HbIX ycaoBusx. C.167.

19 fJemackuit I'M. Ykas. cou. C.103.

170 YronoBHoe aeno 1-4/95. Apxus OKTs16pbckoro paiioHHoro cyna r.Ca-
Maphl.

71 Cwm.: OpsioB B.M. BOkcnepTuza Ha NpeaBapuTEIbHOM CIEACTBUM U
MPOKYPOPCKMI1 HaA30p 32 3aKOHHOCTBIO €€ MpOoBeleH sl (ITPaBOBbIe, TAKTHU-
YecKre M OpraHM3alMOHHO-METOAMYECKHEe BOMPOoChl): Jucce.... KaH. IOpu.
Hayk. M., 1973. C.140.

172 Cm.: CkapenoB I''M1. Ykas. cou. C.120.

173 Cm.: Jlapun A.M., MenbHukoBa 9.b., CaBunikuii B.M. YronoBHbIit
npouecc Poccun: Jlekuuu-ouepku. C.123.

174 D10T (baKT MOATBEPXKAAETCSl pe3yjbTaTaMM MCCIENOBaHUSI, MPOBO-
numoro HUM npoGnem ykperieHus 3aKOHHOCTU 1 IIPaBOIOPSIIKA: IO Kax-
JIOMY JABaallaTOMYy Ny, CTpajalolieMy OIHOCTOPOHHOCTBHIO M HEMOJHO-
TOM, PeAKO MCMONb30BAJICS CIEACTBEHHbIN 3KcrepuMeHT. CM.: Xapakrep,
MPUYMHBI U CIOCOOBI YCTpaHEHHUs OIIMOOK B CTaAUM IMPeaBapUTEIbHOTO
caenctusi. C.20.

175 YronoBHoe aeo 1-505/97. Apxus ITpoMbIIIIEHHOTO PaliOHHOTO cyaa
r.Camapsl.

176 YronoBHoe nmeno 1-154/96. Apxus [1poMBIIIIEHHOTO paiilOHHOTO Cyna
r.Camapsl.

177 Cwm.: IllumanoBckuii B.B. O npumenenun yactu 1 cr.51 KoHcTtury-
uuu Poccuiickoit Menepannu Ha TnpeasaputeabHoMm ciaeactsuu // Tlpo-
0JIeMbl TPOKYPOPCKON U CJIEACTBEHHON NeATEeIbHOCTU B cdepe OOpbObI
C TMPECTYIMHOCThIO B coBpeMeHHBIX ycioBusix. CII6., 1996. C.123-124.

178 VromoBHoe menno 1-96/97 Apxus OKTI6pbCKOTo pailoHHOTO cyna r.Ca-
Maphl.

17 YronosHoe nmeno 1-632/97. Apxus [1poMBIIITIEHHOTO paiiloOHHOTO cyna
r.Camapsl.

130 flxky6oB M.K. ITpokypopcKkuii Hag30p 3a 3aKOHHOCTBIO JAESITEIBHOC-
TW OPraHOB MPeNBAPUTENIBHOTO clencTBus u Jo3HaHus MB/I: dQucc.... kaHa.
fopun. Hayk M., 1968. C.264-265.

181 Cm.: Xapakrtep, IpUUMHBI U CIIOCOOBI YCTPAHEHUS OLIMOOK B CTaANU
npeaBaputeabHoro ciaencteus. C.18.
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182 Cm.: OpnoB B.M. Ykas. cou. C.138-139.

183 ApcenneB B.JI., 3abmoukuii B.I'. Mcrionb3oBaHKe crieliMalbHbIX 3HA-
HUI MpU YCTAaHOBJAEHUM (DAKTUIECKUX OOCTOSITELCTB YrOJOBHOTO nena.
KpacHosipck, 1986. C.114.

184 YronoBHoe nmeno 1-154/96. Apxus [1poMBIIITIEHHOTO paiilOHHOTO Cyna
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